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ERRATA Er CORRIGENDA 





Page 1, and in the marginal headings, pages 2 to 6, first 
respondent’s name: for Po Sein read Po Sin. 
Page 24, line 7, for section 23, read section 63. 
Page 27, in the headnotes for Act III of 1922, read Act V 
: of 1920. 
Page 87, delete the second and third paragraphs of the 


headnotes and substitute the following paragraph :— 
Held, that an unpaid builder in India has no. lien in law upon the 
building in his possession for the balance due to him under 

contract for construction. 

Page 214, and in the marginal headings, pages 215 and © 
216, first respondent’s name: for Aung Mo read 
Maung Mo. te 

Page 231, line 6 from below: for little read title. 

Page 275, footnote (3), add:— 

at Mandalay. 


Page 305, in the footnote add:— 
(7) (1922) I.L.R. 49 Cal. 999; L.R. 49 I.A. 307. 


Page 306, in the footnotes delete the first footnote and 
renumber the rest, (1) to (7). 

Pages 305 and 310, correct the name of the case marked 
(5) and (1) respectively as: Kirparam v. Rakhi. 

Page 510, add as a first headnote :— 


Held, that there is no provision in the Dhammathats ‘enabling 
parents to disinherit their children except by giving them away 
in adoption to another. 


Add in the synopsis of the headnotes :— 


Parents’ power to disinherit children. 


Page 641; in the footnotes add: — 
(5) (1925) A.C. 377. 


ADDENDA. 


In Civil First Appeal No. 294 of 1927 (Maung Ba Tu 
v. Ma Thet Su and others), Sir Henry Pratt, Officiating 
Chief Justice and Mr. Justice Cunliffe, upheld in a brief 


judgment the decision of Chari, J., reported at 5 Ran. 


785, that a fresh suit in respect of the same cause of action 
will not lie though the mode of relief is varied, when the 
first suit has been dismissed for default of appearance of 
the plaintiff. 


1928 . 


May 14. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., KC., Chief Justice, and Mr. Justice Carr. 


MA KIN 
v. 
MAUNG PO SEIN AnD THREE.* 


. 


Buddhist Law—Partition on divorce through desertion—Share of a wife of 
polygamous husband. 


Held, that since essentially the case of a divorce by desertion is a divorce 
at the instance of one party against the wish of the other, the deserting party 
must forfeit all his or her interest in the property of the marriage. 

Held, also, that on the dissolution of a marriage through the desertion by 
the polygamous husband of one of his two wives, the deserted wife will be 
entitled to a half of the lettetpwa of the marriage. 

Semble:—In the property acquired virtually by the husband alone (and 
being other than inherited /ettetpwa) during the subsistence of the marriage, the 
principle of nissaya and nissita does not apply. 

C.T.P.V. Chetty Firm v. Maung Tha Hlaing, 3 Ran. 322; Ma Shwe Ma 
v. Mi Me, (1910-13) U.B.R. 114; Ma Thein Yin v. Maung Tha Dun, 2 Ran. 
64; Ma U Byu v. Ma Hmyin, (1897-01) II U.B.R. 160; Maung Po Nyun v, 
Ma Saw Tin, 3 Ran. 160—referred to. 


Paw Tun for the appellant. 
Po Han and Halker for the respondents. 







The appellant Ma Kin claimed divorce and 
fiition from the Ist respondent, who had two wives, 


Kin and Ma The Hmon. Ma Kin claimed 
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that as the dissolution of the marriage was due to 
the husband’s desertion, the husband forfeited his 
entire interest in the property of the marriage. The 
trial Court dismissed her suit on the ground that she was 
only an inferior wife. On appeal, the Division Bench 
of the Court held on the facts that she had attained 
the status of a superior wife and that she was entitled 
to claim partition on divorce as by desertion on the 
part of the husband. The learned Judges then pro- 
ceeded to consider the law relating to the shares taken 
by the claimant, the other wife and the husband on 
such divorce, the relevant portion of the judgment 
being reported below. 


RUTLEDGE, C.J., and Carr, J.—It is claimed for 
the respondents that in case of divorce for desertion 
the property must be divided in the same manner 
as on a divorce by mutual consent when neither 
party is in fault. This is based on the extracts in 
section 312 of the Kinwun Mingyi’s Digest, which 
do not make provision for partition, except in the case 
in which the deserted party remarries before the expiry 
of the prescribed period. We are not prepared to 
accept this argument. In the case of a divorce at 
the instance of one party, against the wish of the 
other, dealt with in section 255 of the Digest, it is 
provided that the party wishing to divorce must 
relinquish all the -property. Essentially the case of a 
divorce by desertion is the same. The divorce follows 
upon the act of the deserting party, which is a form 
of expression of the wish to separate. In the absence 
of an express provision to the contrary we think that 
the same rule should be followed in the two cases. In 
this respect we accept the decision in Maung Po 
vee v. Ma Saw Tin (1) as correct. 

~ (2) (1925) 3 Ran: 160.. 
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On the question of the interests of the husband and 
the wives in the joint property there is a conflict 
between that case and the Full Bench decision in 
C.T.P.V. Chetty Firm v. Maung Tha Hlaing (1). 
This case was decided a few weeks after Po Nyun’s, 
which was not brought to the notice of the Full Bench 
and so was not considered. There is admittedly no 
express rule in the Dhammathats. In Maung Po 
Nyun’s case the learned Judges considered it equit- 
able that the husband and each of the two wives should 
have an equal interest in the joint property when 
neither wife could be said to have contributed to 
its acquisition more than the other. In the present 
case it would seem that Ma The Hmon did not 
contribute to the acquisition of the Rangoon house. 
Indeed in all probability this was in fact bought out 
of Po Sin’s property acquired before either of the 
marriages now in question. And Ma Kin certainly 
did not contribute directly to the acquisition of the 
‘Thilwa property. 

But we are not satisfied that contribution to the 
acquisition of the property is necessary to give the 
wife an interest. In the case of the property 
inherited by the husband during the marriage the 
relation of missaya and nissita arises and the husband 
admittedly has the larger interest. It has been sug- 
gested that this relation arises also when the property 
is acquired virtually by the husband alone, but we 
are not aware of any decision to this effect. And 
certainly it could not be held that in such a case 
the wife had no interest in such property. At the 
least she would take one-third interest and we are 
not satisfied that there was sufficient authority even 
in such a case for holding her interest to be less 
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than the usual one-half. In the cases of Ma U Byu 
v.. Ma Hmyin (1)*and’“Ma ‘Shwe Ma v. Mi Me (2), it 
was held that on the death of the husband two wives 
both of full equal status were entitled to share the 
inheritance equally. And in Ma Thein Yin v. Maung 
Tha Dun (3), May Oung, J., said on page 64, speaking 
of wives of equal status ‘“‘ such wives whether they live 
together with the husband or not, inherit on an equal 
footing.”” And if these decisions are correct it seems 
to follow that during the life-time of the husband the 
interests of two such wives are equal, whether it can 
or it cannot be said that one of them has contributed 
mors than the other to the acquisition of the property. 

The conflict between the two cases abovementioned 
is that in Po Nyun’s case (4), the Bench gave each 
wife individually a share as if she had been the sole 
wife. In the case of property acquired during both 
matriages, which is the one before us now, the 
application of this principle would give a one-third 
interest each to the husband and the two wives. In 
C.T!P.V. Chetty Firm (5) the Full Bench adopted a 
different principle, giving the two wives collectively 
the share that a sole wife would have had. On this 
principle applied to the present case Po Sin’s interest 
would be one-half and that of each of the two wives 
one-quarter. 

There is no authority on the subject in the 
Dhammathats nor any earlier reported decision. ‘The 
question, therefore, is which of the two methods is 
the more equitable and the answer depends very much 
on the way in which the question is looked at. The 
Full Bench decision is, however, binding on us unless 
we are of opinion that it is wrong and that the question 





(1) (1897-01) II U.B.R. x60. (2) (1909) U-B.R. (1910-13) 114: 
GS) (x94) 2 Ran, 64: (4) (1925) 3 Ran. 160. 
(5) (1925) 3 Ran, 322. 
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should be reconsidered by a Full Bench. We are not 
of opinion that the principle adopted in this case is 
wrong and therefore we accept it. 

We hold therefore, that the interest of Ma Kin 
in the property in suit is one-quarter and that of Po 
Sin one-half. 

The next question is whether on our preceding 
findings Ma Kin is entitled to the whole of Po Sin’s 
interest as well as her own. In Po Nyun’s case (1) 
the learned judges held that the wife claiming partition 
was so entitled. The decision was in a sense obiter, 
because the claim made was for much less than on 
this decision the claimant would have been entitled to. 

We do not agree with that decision, which we 
considered most unjust to the other wife. We regard 
each wife as being jointly with the husband the owner 
of one-half of the property and as having at least a 
contingent interest in the husband’s interest in that 
half. On the death of the husband each wife would, 
under this principle, take the whole of the half of the 
property in which he had an interest during his lifetime. 
In other words the two wives would divide the estate 
equally between them, and this is in fact the actual 
rule in such a case. If the whole of the husband’s 
interest in the whole estate is now to be forfeited to 
the divorcing wife the other wife necessarily loses her 
prospective right of inheritance. And her possession 
will be materially worsened even during the lifetime of 
the husband, for what remains of the estate, that is, 
the amount of her existing interest in it, will at once 
become the joint estate of herself and the husband. 
In our opinion the divorcing wife should not be given 
more than she would obtain on the death of the 
husband. } 


(1) (1925) 3 Ran. 160. 
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£927 In our view, therefore, Ma Kin is entitled to her 
Ma Kin own existing interest in the estate—that»isvone-quarter 


Mavne Po —and also to one-half of Po Sin’s existing half interest 


Sem en? ~=—that is one-quarter—or in all to one-half of the estate. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mya Bu and Mr. Justice Brown. 





1927 . HTIN GYAW AND SEVEN 
Sep. 2 v. 
KING-EMPEROR.* 


Criminal Procedure Code (V of 1898), s. 221—Charge in a conspiracy trial— 
Specific acts of the conspirators whether to be mentioned—Evidence Act (I of 
1872), ss. 8, 10 and 11—Previous acts of enmity towards a certain person 
admissible in a charge for conspiracy against that person. 

Held, that a charge for an offence under section 120A (1) of the Indian 
Penal Code of having agreed to do or cause to be done a series of illegal acts 
need not set out in all its details the specific acts which the conspirators are 
alleged to have agreed to do or to cause to be done. 

Where the accused was charged with having entered into a conspiracy to 
bring false evidence against a certain person, his previuus acts of having instituted 
unfounded prosecutions against that person are admissibel in evidence. 

Makin v. The Attorney-General for New South Wales, L.R.A.C. [1894] 57 
Reg. v. Flannigan, 15 Cox. C.C. 403; The King v. John Bond, 2 K.B.D. [1906] 
389; Thompson v. The King, L.R.A.C. [1918] 221—+referred to. 

Daniel O’Connel v. Reg., 80 Eng. Rep. 155; Reg. v. Parbhudas Ambaram, 
2 Bom. H.C.R. 90—distinguished. 


Keith and Paget for the appellants. 


Gaunt (Assistant Government Advocate) for the 
Crown. 


Mya Bu and Brown, JJ.—Htin Gyaw, appellant in 
this case, and Po Thaung, Po Myit, Tun Sein, San Pe, 
Ma Hte and Ma Thet Yon, appellants in Criminal Appeal 
No. 838 have appealed against their convictions under 


* Criminal Appeals Nos. 838 and 839 of 1927 against the order of the Special 
Magistrate of Insein in Criminal Regular No. 2 of 1927. 
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section 1208 read with section 194 of the Indian Penal 
Code by the specially deputed Magistrate at Insein. 
The appeals have been argued together and we propose 
to deal with them together in this judgment. 

On the 4th January 1924, U Po Thet a wealthy 
landowner of Wakéma died. The appellant Htin 
Gyaw is the son-in-law of U Po Thet, and was at one 
time on very friendly terms with him. His wife however 
died some years before U Po Thet, and for some time 
before Po Thet’s death Htin Giyaw’s relations with 
Po Thet were strained. Po Sein Gyi and Po Chein 
are half brothers and nephews of Po Thet. They 
were living with him previous to his death, and claim 
to have been adopted by him. Po Thet’s death was 
very sudden. He suddenly became paralysed on the 
1st January and lost consciousness and he died without 
regaining consciousness three days later. The 
suddenness of the death appears to have aroused 
suspicions of foul play both in Htin Gyaw on the one 
side and in Po Sein Gyi and Po Chein on the other. 
Htin Gyaw did not arrive on the scene until after 
Po Thet had becGme unconscious and the medical 
evidence shewed that he cculd not have administered 
any poison. The proceedings against him did not 
therefore go very far. But after the holding of an 
inquest into the circumstances of the death Po Chein 
and Po Sein Gyi were prosecuted for the murder of 
Po Thet. The District Magistrate who was holding 
the committal enquiry discharged the two accused, but 
this Court on being- moved by Htin Gyaw set aside 
the order of discharge and directed that they should be 
committed to Sessions. They were then tried before 
the Sessions Court of Myaungmya, the trial resulting in 
their acquittal and a complaint by the learned Sessions 
Judge against the present appellants of having 
conspired to give false evidence in the case. It is on 
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this complaint that the appellants have been convicted 

Two points of law have been raised in these 
appeals in connection with the convictions. A large 
amount of evidence was taken in the case as to previous 
activities on the part of Htin Gyaw against Po Chein 
and Po Sein Gyi. It is stated that he has on many 
previous occasions made attempts to have them 
convicted of criminal offences. It is objected that all 
this evidence was~ inadmissible in the present trial. 
The other objection which has been raised is as to the 
form of the charges. 

As regards the admissibility of the evidence, it was 
objected in the Magistrate’s Court that the evidence 
in question, though it might be admissible against 
Htin Gyaw was not admissible against the other 
accused. ‘The objection taken now is far more reaching 
and is to the effect that the evidence is not admissible 
at all either against Htin Gyaw or against any one else. 
The evidence relates to five separate incidents on which 
the learned Magistrate has summed up as follows:— 

“To sum up the preliminary facts which concern 
the accused Htin Gyaw only, it is shown that he 
encouraged the servant of U Po Thet to lay a theft 
case against Po Sein Gyi and that no evidence was 
forthcoming to establish the charge; that he himself 
a month later laid a further complaint of theft against 
Po Sein Gyi which the Police threw out; that four 
months later he engaged a lawyer to appear in the 
case where Po Sein Gyi was accused of attempting to 
poison U Po Thet, though the old man laid no charge 
and even briefed the defence and though no good 
evidence was produced against the accused person; 
that he was active in causing Po Chein to be searched 
for a revolver which was not found on him, and in 
causing a search of U Po Thet’s house in which a 
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revolver was found; and that in this case, too, he 
engaged a lawyer to watch the prosecution which 
proved abortive; and finally, that he took witnesses 
to Rangoon and laid a charge of conspiracy against 
Po Sein Gyi, Po Chein and others, upon which they 
were arrested and locked up, though the police 
subsequently found the charge to be false.” 

Section 10 of the Evidence Act has been mentioned 
in connection with the admissibility of this evidence 
but it seems to us clear that section 10 has no application 
at all to the matter. All but one of the incidents in 
question certainly, and the other probably, are alleged 
to have occurred before the death of U Po Thet and 
it is quite clear that at the time these incidents are 
alleged to have occurred, the common intention charged 
in this case could not have been entertained by any 
one of the conspirators. Section 10 only applies to 
things said or done after the time when such intention 
was first entertained by one of the conspirators and 
therefore clearly does not apply to the matter now in 
‘issue. 

It has been contended before us that the evidence 
as to all these incidents is inadmissible because there 
is in this case no question as to the intention of Htin 
Gyaw. If he did in fact enter into a conspiracy to give 
false evidence, he must have done it intentionally and 
it is contended that evidemce of the previous conduct 
of an accused person in such cases is only admissible 
when the question of his intention is in issue. In 
the case of john Makin and Sarah Makin v. The 
Attorney-General for New South Wales (1), it was held 
that evidence tending to show that the accused has 
been guilty of criminal acts other than those covered 
by the indictment is not admissible unless upon: the 





(1) L.R. [1894] A.C. 57. 
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issue whether the acts charged against the accused 
were designed or accidental, or unless to rebut a 
defence otherwise open to him. In that case, the 
evidence objected to was actually admitted, but it was 
laid down in the course of the Lord Chancellor’s 
judgment at page 65:—‘‘It is undoubtedly not com- 
petent for the prosecution to adduce evidence tending 
to shew that the accused has been guilty of criminal 
acts other than those covered by the indictment, for 
the purpose of leading to the conclusion that the 
accused is a person likely from his criminal conduct 
or character to have committed the offence for which 
he is being tried. On the other hand, the mere fact 
that the evidence adduced tends to shew the commission 
of other crimes does not render it inadmissible if it 
be relevant to an issue before the jury, and it may be 
so relevant if it bears upon the question whether the 
acts alleged to constitute the crime charged in the 
indictment were designed or accidental, or to rebut” 
a defence which would otherwise be open to the 
accused.” 

The next case cited to us is that of The King v. 
John Bond (1). In that case, the prisoner, a medical 
man, was indicted for feloniously using certain instru- 
ments on a certain woman with intent to procure her 
miscarriage. Evidence was tendered to show that he 
had previously used similgr instruments on another 
woman with the avowed intention of bringing about 
her miscarriage and that he had then used an 
expression tending to show that he was in the habit 
of performing similar operations for the same illegal 
purpose. It was held in that case by the majority of 
the Court that the evidence was admissible, but 
Mr. Justice Kennedy, who was one of the majority 





(1) [1906] 2 K.B.D. 389. 
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of the Bench, stated in the course of his judgment:— 
“Tt is not allowable to show on the trial of an 
indictment that the prisoner has a general disposition 
to commit the same kind of offence as that for which 
he stands indicted”’ and he approved of the principle 
enunciated in Makin v. The Atitorney-General’s 
case. 

The other cases quoted generally affirm the same 
principle, that when the admissibility of evidence of 
previous crimes is in question, the general test is 
whether a question arises in the case as to intention 
or design. In one case, however, evidence as to 
conduct was admitted which had no direct bearing 
on the main point at issue and which was not held 
admissible for the purpose of proving intention. We 
refer to the case of Thompson v. The King [1]. In 
that case, the appellant was charged with acts of 
gross indecency with boys and evidence was offered 
that he had in his possession a number of indecent 
photographs of boys. It was held that the evidence 
was admissible, because, when read with the. other 
evidence in the case, it helped to establish the identity 
of the prisoner. There can, of course, be no doubt 
as to the general principle that evidence as to previous 
conduct is not admissible solely for the purpose of 
showing that an accused person is addicted in general 
to crimes of the nature of that with which he is charged 
and the principles enunciated in the cases cited, which 
form an exception to this general rule, are embodied 
in section 15 of the Indian Evidence Act. That section 
lays down that when there is a question whether an act 
was accidental or intentional or done with a particular 
knowledge or intention, the fact that such act forms 
part of a series of similar occurrences in each of which 
the person doing the act was concerned is relevant. 

(1) [1918] A.C. 221. 
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It seems quite clear to us that under this section the 


Hrin N Gyaw evidence that is objected: to would not be admissible 
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in the present case. It is contended also that it would 
not be admissible under the cognate section 14. That 
section lays down that acts showing the existence of 
any state of mind such as intention, knowledge, good 
faith, negligence, rashness, ill-will or good will towards 
any particular person, or showing the existence of any 
state of body or bodily feeling, are relevant when the 
existence of any such state of mind or body or bodily 
feeling is in issue or relevant. It is argued that no 
question of intention arises in this case and that evidence 
of the acts named can only be given when the existence 
of the state of mind in question is itself relevant. 
Now it is quite clear that the evidence as to the 
earlier incidents in this case is not admissible for the 
purpose of showing that the appellant Htin Gyaw 
was addicted to using the machinery of the law 
generally for improper purposes, but that does not 
in our opinion conclude the matter. If the evidence 
adduced on the point is believed, and for the purposes 
of the present argument we are assuming that the 
Magistrate’s finding on this point is correct, then they 
do indicate the state of mind of Htin Gyaw against 
Po Sein Gyi and Po Chein and the question therefore 
that arises is whether the existence of such state of 
mind is in itself relevant. That question seems to be 
entirely outside the scope of the decisions in the cases 
cited on behalf of the appellants. Section 11 of the 
Evidence Act lays down that facts not otherwise 
relevant are relevant if by themselves or in connection 
with other facts, they make the existence or non- 
existence of any fact in issue or relevant fact highly 
probable or improbable. 

We have ‘been referred on this point to the case 
of Reg. v. Parbhudas Ambaram and others (1), in which 
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it was pointed out that section 11 of the Evidence Act 
must be read subject to certain limitations. Mr. Justice 
West in the course of his judgment remarked, 
“Section 11 of the Evidence Act is no doubt expressed 
in terms so extensive that any fact, if it can by a chain 
of ratiocination be brought into connection with another 
so as to have a bearing upon the point in issue, may 
possibly be held to be relevant within its meaning. 
But the connections of human affairs are so infinitely 
various and so far reaching that thus to take the section 
in its widest admissible sense would be to complicate 
every trial with a mass of collateral enquiries limited 
only by the patience and the means of the parties. 
One of the objects of a law of evidence is to restrict 
the investigations made by Courts within the bounds 
prescribed by general convenience and this object 
would be completely frustrated by the admission, on 
all occasions, of every circumstance on either side 
having ‘some remote and conjectural probative force, 
the precise amount of which might itself be ascertainable 
only by a long trial and a determination of fresh 
collateral issues, growing up in endless succession as 
the enquiry succeeded.” 

We do not wish to suggest that the principles 
so enunciated are not correct or that the mere fact 
that these previous acts of the accused Htin Gyaw 
may add to the probability of Htin Gyaw’s having 
joined in the present conspiracy would not necessarily 
make evidence of those acts admissible, but whilst 
accepting the general principle, it is extremely difficult 
to lay down any definite rule as to the exact 
circumstances in which evidence would be admissible 


under section 11. Evidence as to a general disposition 
on the part of an accused person to commit crime 


would not be admissible because the admission would 
(1) 1x Bom. H.C.R. go. 
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clearly be against the general principles enunciated in 
the Evidence Act. But it seems ‘to us that it was in 
accordance with the general principles enunciated in 
section 11 that the disputed evidence was admitted in 
the case of Thompson v. Reg. to which we have already 
referred. ‘The sole question in issue in that case was 
as to the identity of the prisoner and the evidence was 
admitted because although not directly relevant at 
all; when read with the other evidence in the case, 
it made the identity of the prisoner more certain. 
The admissibility under section 11 in each case must 
depend on how near is the connection of the facts 
sought to be proved with facts in issue, to what degree 
do they render facts. in issue probable or improbable 
when taken with other facts in the case and to what 
and to what extent would the admission of the evidence 
be inconsistent with principles enunciated elsewhere in 
the act. Under section 14, Exception 1, a fact relevant 
as showing the existence of a relevant state of mind 
must show that the state of mind exists not generally 
but in reference to the particular matter in question. 
It might, we think, quite fairly be argued that if the 
acts of Htin Gyaw sought to be proved had been acts 
in which he had sought to set the law in motion 
against third persons, those acts, though showing his 
state of mind, could not be held to show his state of 
mind in reference to the particular matters in question. 
But in the present case Htin Gyaw is charged with 
entering into a conspiracy to bring false evidence 
against Po Chein and Po Sein Gyi and all the previous 
acts of which evidence is now sought to be given are 


acts in which he acted against either Po Chein or Po 
Sein Gyi or both. The connection in the present 


case is not therefore remote: In the case of Reg. v. 
Flannigan and Higgin (1), Mr. Justice Butt remarks :— 


(1) Cox’s Criminal Law Cases, Vol. 15, p. 403 at p. 408. 
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““When considering the admissibility of evidence of = 1927 
previous acts, I have heard something of the authorities H1iv Gyaw 
but first of all and before any authority, I desire to say “3° 
this, that. I think where the authorities are at all in _So) 
conflict, the safest rule to be guided by is one of ,— 7. 
common sense.” And if common sense be applied "anv 
to the present case, then it seems to us to be on the mann Us 
side of admitting the evidence. The evidence does 
indicate the state of Htin Gyaw’s mind as regards 
Po Chein and Po Sein Gyi, and does add to the 
probability of his having taken part in concerted action 
against these two men. We are of opinion in all the 
circumstances of the case that the evidence objected 
to is admissible under section 11 of the Evidence Act. 

It has been suggested also that it is admissible 
under the provisions of section 8 as showing a motive 
for a fact in issue or relevant fact. It is objected on 
behalf of the appellants that the evidence that is 
sought to be given is not evidence of motive but only 
evidence of the results of motive. That is no doubt 
the case, but, it is quite clear that the fact that a person 
has pursued a certain course of conduct over a 
considerable period does indicate that he has a strong 
motive for that conduct, that is to say, in the present 
case the previous conduct indicates strongly that 
Htin Gyaw had a motive for getting Po Chein and 
Po Sein Gyi into trouble. But it is unnecessary to 
pursue the point further as we consider that, whether 
section 8 is applicable or not, the evidence that has 
been. objected to was admissible as against Htin Gyaw 
under section 11. 

And if it is admitted as against Htin Gyaw, we do 
not see how it is possible to exclude it as against. the 


other appellants. If it tends to show that Htin Gyaw 
agreed with one of the other accused to do a certain 


-act, it must equally show that that other person agreed 
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with Htin Gyaw to do the same act. Of course, by 
itself it proves nothing and the question as to’ whether 
it is sufficient coupled with the other evidence to prove 
the conspiracy is a question of fact with which we 
shall deal later. 

The second legal point which has been strongly 
urged in favour of the appellant in this case is in 
connection with the charges framed against them. 
The charge against each one of the appellants is 
couched in very similar terms and it will be sufficient 
if we set forth here the terms of the charge against 
Maung Htin Gyaw alone. The charge reads as 
follows :— 

“That you, between the months of January 1924 
and August 1926, at or near Wakéma conspired with 
Maung Po Myit, Maung Tun Sein, Maung Po Thaung, 
Maung San Pe, Ma Hte, Ma Thet Yon and Maung Po 
U, to commit an offence punishable under section 194, 
Indian Penal Code, namely the giving of false evidence 
against Po Sein Gyi and Maung Po Chein knowing it 
likely that you would thereby cause the said Maung 
Po Chein and Po Sein Gyi to be convicted of the capital 
offence of murder and that in pursuance of such 
conspiracy you made the following false statements in 
the Myaungmya Sessions Trial No. 22 of 1926, 
namely—(the particular statements are then set forth) 
and further that in the pursuance of the said conspiracy 
the said Po Myint, Tun Sein, -Po Thaung, San Pe, 
Ma Hte, Ma Thet Yon and Maung Po U did give 
false evidence in the said Sessions trial as specified in 
the charges now framed against them.” 

It is urged that this charge does not give sufficient 
particulars of the offence with which each conspirator 
is charged and that. as framed it is not a proper 
charge of an offence under section 120B of the Indian 
Penal Code. It is contended that the common 
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agreement alleged is not a common agreement to 
commit any specific act of perjury, but that it is rather 
a common agreement to procure the conviction of 
Po Chein and Po Sein Gyi. The procuring of the 
conviction of these two men is not necessarily illegal 
and if the charge could be valid at all, it is argued 
that it should have been framed differently, as a 
conspiracy to do an act which is not illegal by illegal 
means. In that case the agreement alleged would not 
in itself be illegal, but what would be illegal would 
be the means by which the -agreement had to be 
carried out. If that contention is correct, then the 
offence charged would be one for which the accused 
could not be prosecuted without the sanction of the 
Governor-General in Council, the Local Government, 
or some officer empowered by the Governor-General 
in Council on its behalf under the provisions of 
section 196a of the Code of Criminal Procedure. 
Section 1208 of the Indian Penal Code describes the 
punishment to which a party to a criminal conspiracy 
is liable. The meaning of the term “criminal 
conspiracy”’ is explained in section 120a and the 
question for our decision at present is whether 
the chaige as framed is a proper charge that the 
appellants have agreed to do or to cause to be done 
an illegal act. Section 33 of the Code lays down that 
the word “act” denotes a series of acts as well as a 
single act. It is clear therefore that if the charge 
is that the appellants agreed to do or cause to be done 
a series of illegal acts, then the offence charged would 
come within the meaning of criminal conspiracy 
under section 120a (1). We know of no authority 
for the view that before an offence of such a nature 
can be charged the charge must state in all its details 
the actual specific acts which the conspirators are 
alleged to have agreed to do or to cause to be done. 
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In most conspiracies the agreement amongst the 
conspirators is of+a -general>-nature, and there is no 
agreement as to the specific act to be done by each 
conspirator. In a conspiracy for instance to wage 
war against the King, it can seldom if ever be 
generally agreed as to really what particular act of 
waging war is to be done by each conspirator. ‘That 
must of necessity depend on how the conspiracy 
develops, but the offence of conspiracy is nevertheless 
complete from the time of*the original agreement. 

We have been referred to the case of Daniel 
O’Connell and others v. Reg. (1). In that case, certain 
counts of the indictment against the accused persons 
were held to be bad. The following passage. in the 
judgment of Lord Campbell at pages 1157 and 1158 
is particularly relied on:—‘‘'The learned Judges are 
unanimously of opinion that the sixth and seventh 
counts of the indictment, stating generally conspiracies 
to effect changes in the government and a repeal 
of the legislative union, by intimidation and a display 
of physical force, are bad,,and I am clear that they 
are so, as they give the defendants no information 
of the specific offences which they have to answer.” 
But the real objection taken to the counts of the 
indictment in that case was that as framed they did 
not specifically allege a -conspiracy to do anything 
that was unlawful. Lord Chief Justice Tundei 
remarks in the course of his judgment (at p. 1092):— 
“With respect, however, to the sixth and seventh 
counts, in the form in which they stand in the record, 
we all concur in opinion that they do not state the 
illegal purpose and design of the agreement entered 
into between the defendants, with such power and 
sufficient certainty, as to lead to the necessary 





(1) Eng. Reports, Vol. 80, 155. 
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conclusion that it. was an agreement to do an act in 
violation of the law.” 

The objections taken were not that the specific 
illegal acts “charged we¥é not set forth in sufficient 
detail, but that the charges did not set forth clearly 
and definitely that anything unlawful had been done. 
Now that is clearly not the case here. Whatever 
objection may be taken to the form of the charge in 
present case, it is perfectly clear that it does set forth 
very clearly that the appellants did agree to commit 
an illegal act, namely, the giving of false evidence. 
We do not therefore think that O’Connell’s case is of 
any real assistance to the appellants on this point. 

There were a number of other counts in that case 
to which no objection at all was taken and in those 
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counts the charges were of a general nature without - 


specifying the details of the particular means by 
which the acts agreed to would be carried out. It is 
quite true as contended that the appellants in this case 
could not have specifically agreed that some of the 
statements ultimately made which are alleged to be 
false should be made, but there is nothing to prevent 
them from agreeing generally that a false case should 
be concocted and that false evidence should be given, 
the details of that false evidence being left to be worked 
out later. For the offence of conspiracy, it is not 


necessary to prove that any illegal act at all has actually | 


been performed in pursuance of the conspiracy. What 
it is necessary to prove is that there has been a general 
agreement to commit an illegal act or a series of illegal 
acts, but it seems to us that that is what the charge in 
the present case set forth and that the fact that there 
was no general agreement to make any one specific 
false statement would not affect the matter. It may 
also be correct that on the facts alleged a charge 
might have been framed of conspiring to do a lawful 
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act by unlawful means. . But that is not the charge 
that has been framed, and we are not satisfied that 
the charge that has been framed is defective in any 
way. It is contended that the charge is bad on account 
of the vagueness of its terms. -It~is true that in the 
charge the only allegation as to the actual agreement 
is that the appellant agreed generally to give false 
evidence. But that is clearly a charge of agreeing 
to commit an offence and theevert..acts alleged to 
have been committed in pursuance of the conspiracy 
are definitely set forth in the charges. We do not see 
how it would have been possible to frame the charges 
with greater exactness nor can we hold that the 
appellants were not given sufficient..intimation in the 
charges of what offences they were alleged to have 
committed. 

[Their Lordships then considered the evidence and 
ultimately allowed the appeal. ] 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Carr and 
Mr. Justice Das. 


COMMISSIONER OF INCOME-TAX 
Uv 


A.R.AN. CHETTIYAR FIRM anp 
V.D.M.R.M. CHETTIYAR FIRM.* 


Income-tax Act (XI of 1922), ss. 22 (2), 23 (2), (3), (4), 30 (1), 63 —Return without 
details no return—Court’s jurisdiction to decide legality of assessor's action 
under s. 23 (4)—Service of notice on agent of Hindu undivided family 
whether sufficient. 

Held, that where an assessee makes a return without filling in the details 
‘required by law, the Income-tax authorities can treat the return as a nullity and 
proceed to make the assessment under section 23 (4) of the Income-tax Act. 
Under section 30 (1) no appeal lies in respect of such assessment, but the Court 
has jurisdiction to inquire whether the Income-tax authorities acted legally or 


not in assessing under section 23 (4). 

Held, that where the assessees are a joint Hindu family residing in Madras, 
‘but carry on business in Rangoon by an agent, service of notice on the agent 
under section 22 (2) of the Act is sufficient. Under section 63 (2), such service 
is not obligatorily required to be made on a member of the family. 


A. Eggar (Government Advocate) for the Commis- 
sioner. : 
Daniel, Tambe for the respondents. 


RutLepce, C.J.—A preliminary submission was 
made by the learned Government Advocate that no 
appeal lay and that the Court had no jurisdiction. 
He admitted that this ground had not been taken by 
the Commissioner of Income-tax, who, in fact, made 
the reference. We stated that in order to determine 
whether the objection was valid, we would have to 
consider the facts in both cases. 
' ‘With regard to the first reference, the firm carried 
6n business at Paungdé and Thég6n in Prome District. 








* Civil Reference Nos. 5 and 6 of 1927. 


1927 
Si ep. 6. 





22 


1927 





Commis- 
SIONER OF 
INcoME-TAX 


Vv. 
A.R.A.N. 
CHETTIYAR 
FIRM AND 


V.D.M.R.M. 


CHETTIYAR 
Firm. 


RUTLEDGE, 
ey 


INDIAN LAW REPORTS. [Vou. VI 


They made a return on the prescribed form Exhibit 
A under Head 5.,‘% Business, Trade, etc., » Prefits. or 
income in money-lending business about Rs. 5,000.” 
None of the details required under Note 5 at pages 
2 and 3 of the form were given and the Income-tax 
authorities treated the return as no return at ali and 
ultimately made the assessment under section 23 (4) 
of the Income-tax Act. 

For the assessee it is argued that though defective 
the return cannot be treated as a nullity and “‘thit™ 
the details required in the form are only instructions 
to the assessee as to how he should fill up the form. 

I am clearly of opinion that the particulars 
prescribed by the form are laid down in the Act itoelf 
[section 22 (2)]. Statutof¥ Rule 19 embodies the ferm 
of return (Exhibit A) furnished to the respondent, 
This rule has the same force as a section in the Act 
and a return which completely ignores its provisions 
cannot, in my _ cpinien, be considered as any 
return. 


The appellart relied«-en Pitta Ramaswamiah -v. 
The Commissioner of Income-tax, Madras (1). This 
case cannot help him as I have not the form which 
the assessee filled up in that case and the Court 
decided that the assessment in fact had been made 
under section 23 (3) and not under section 23 (4). 

For these reasons I would answer the question 
referred in the affirmative. 

That being my finding, I shall now consider the 
preliminary objection. Though the  Income-tax 
authorities have in my judgment rightly assessed the firm 
under section 23 (4) of the Indian Income-tax Act, the 
question at issue was whether they had rightly done 
so, and the Commissioner was justified in referring 


(1) (1925) 49 Mad. 831. 
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that objection to this Court for a ruling. It would = 1927 
not be in the interests of justice to put such a  Commrs- 
7 ° . SIONER OF 
construction on the proviso to section 30 (1) as tO Income-Tax 
prevent this “Court from enquiring into the case aR AN. 
submitted whether the Income-tax authorities had {HErtrvaR 
acted legally in assessing under section 23 (4). As V DARA 
the firm has. failed in its contention, I would direct ~ Firm. 
them to pay the Commissioner’s costs, seven gold pyrepes, 
mohurs. CJ. 
Civil Reference No. 6 of 1927.—The question 
referred in this-case is as follows:— 
“The assessees being a Hindu undivided family 
residing in the Madras Presidency and carrying on 
business in Rangoon through an agent, was the service 
on the agent of the notice under section 22 (2) of the 
Indian Income-tax Act a good service ?”’ 
The question turns upon the construction of 
section 63 of the Indian Income-tax Act. That section 
runs as follows:— . 
**63. (1) A notice or requisition may be served 
on the person therein named either by post 
or as if it were a summons issued by a Court 
under the Code of Civil Procedure, 1908. 
(2) Any such notice or requisition may in the 
case of a firm or a Hindu undivided family 
be addressed to any member of the family, 
or to the manager or any adult male member 
of the family, and in the case of amy other 
association of individuals be addressed to the 
principal officer thereof.” 
It is admitted on behalf of the respondent firm 
that a notice on the agent would be a perfectly valid 
notice under sub-section (1), but it is contended that 
as a special provision has been made for service on 
a joint Hindu family by sub-section (2), this special 
provision excludes the operation of sub-section (1) 
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as regards service of notice on such a family, and 
that the summons should..be seryed_in accordance 
with section 28 of the Code of Civil Procedure and 
Order 5, Rule 21. 

In my opinion the Commissioner’s view is correct. 
If it had been the intention of the Legislature to have 
prescribed section 23 (2) as the only method by 
which a jcint Hindu family couid be served, they 
would not in my opinion have used the word “‘ mey ” 
but the mandatory word*“*shalf’’?s“And with regard 
to the argument that the sub secticn «n this :e+ding 
is unnecessary end surplusage, there is force in the 
Commissioner's argument that the intention was tc 
fasten the firm with personal responsibility, so that, 
if necessary, the penal provisions’ of section 51 could 
be applied. 

I would accordingly answer the reference in the 
affirmative. As the firm have failed in their contention, 
they should pay the Commissioner’s costs, seven 
gold mohurs. . 


Carr, J.—I concur. 
Das, J.—I concur. 


Vou. VI] RANGOON SERIES. 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt.. K-C.. Chief Justice, and Mr. Fustice Carr. 


I. E. ABOWATH AND THREE OTHERS 
U 


A. E. ABOWATH anp TEN. 


Letters Patent, Clause 13—Order of Court sending back award to arbitrators 
to enable them to file award according to law not a Jjudgment—No. appeal. 
Held, that an order of the Court directing the return of 2n award to the 
arbitrators to enable them to file it according to the proper procedure laid 
down by Jaw which was originally disregarded, is not a judgment that decides 
any right between the parties, within the meanirg of Clause 13 of the Letters 
‘Patent. Consequently no appeal lies aganist such order. 
Yeo Eng Byan v. Beng Seng & Co., 2 Ran. 469—follcwed. 


Doctor for the appellants. 
S. N. Sen for the Ist respondent. 


RUTLEDGE, C.J., and Carr, J.—This is an appeal 
from an order of the Judge sitting on the Original 
Side of this Court, holding that by reason of material 
irregularities in respect of conditions precedent to the 
filing of an award, he directed~ the award to be 
returned to the Advocate of the Arbitrators to enable 
them to issue the necessary notices to the parties under 
section 11 (2) of the Indian Arbitration Act.* 

A preliminary objection was teken that no appeai 
lies, inasmuch as the order is not a judgment within 
the meaning of Clause 13 of the Letters Patent. For 
the objection reliance is placed on the decision of 
the Calcutta High Court reported in I.L.R. XLV 
‘Cal. at page 502, and on the decision of this Court in 
Yeo Eng Byan v. Beng Seng & Co., (1.L.R. II Ran., 
p- 469). . While for the appellants, reliance is placed 
on the decision in I.L.R. XLIV Cal., at pages 804 
and-111 and in IL.L.R. XXXV Mad., pp. 1 and 7. 


* Reported in (1927) 5 Ran. 171. 
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We are of opinion that the objection must prevail. 
The late Chief Justice, Sir Sydney’Robinson, remarks: 
at page 473 of Yeo Eng Byan’s case:— 

“‘ I agree that a decision which affects the merits 
of the question between the parties by. determining 
some right or liability, may rightly be held to bea 
judgment; and I think that an order which merely 
paves the way for the determination of the question 
between the parties, cannot be considered .to be a 
judgment, nor can a mere formal order merely 
regulating the procedure in the suit, or one which is’ 
nothing more than a step towards obtaining a final 
order.”’ 

The learned Judge has not purported..finally to 
decide any right between the parties. He has held 
that the arbitrators, by not giving notice to the parties 
before sending the award to the Court, acted with’ 
material irregularity and in breach of the statutory 
obligation imposed by section 11 (2). of the Indian 
Arbitration Act, and he ordered the award to be sent 
back to the arbitrators to enable them to act‘according 
to law. Such an order in our opinion cannot be held 


‘to be a judgment within the meaning of Clause 13 of 


the Letters Patent and the appeal must accordingly’ 
be dismissed. 

As regards costs, while the arbitrators and their: 
advocate acted with material irregularity in not: 
complying with the provisions of section 11 of the 
Indian Arbitration Act, and Rule 1 of the High Court. 
Rules, under the Arbitration Act this Court failed in its 
obvious duty in not promptly returning the award. 
to the advocate of the arbitrators for due compliance,,. 
and further erred in accepting it and issuing notice: 
to the parties. In these circumstances, we make no 
order as to costs. -_ 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


TAN SEIK KE 
e 


C.A.M.C.T. Firm.* 


Provincial Insolvency Act (III of 1922), ss. 28 (2), 42—Refusal of discharge does 
not terminate insolvency proceedings—Leave of Court necessary to file suit 
against insolvent. 

Held, that the refusal of the discharge of an insolvent is not necessarily a 
termination of the insolvency proceedings, and therefore the bar against the 
commencement of a suit against the insolvent without the leave of the Court 


continues to operate. 
Rowe & Co. v. Tan Thein Teik, 2 Ran. 643—follcwed. 
Maung Po Toke v. Maung Po Gyi, 3 Ran. 492—overruled. 


Khoo fer the appellant. 
Lambert for the respondent. 


RutTLepcE, C.J., and Carr, J.—This is an appeal 
from a judgment of the District Court of Toungoo 
decreeing plaintiff-respondent’s suit. 

The appellant was adjudicated an insolvent in 1924 
and his discharge refused in 1925. The learned Judge 
held, on the authority of a decision of Mr. Justice 
Das in Maung Po Toke v. Maung Po Gyi (1), that 
when a Court, under section +2 of the Provincial 
Insolvency Act, refuses the discharge of an insolvent 
the proceedings had terminated so far as the Court 
was concerned and that section 28 (2) of the Act, 
which provides that nothing shall be done against the 
property of the insolvent or against the insolvent 
without the leave of the Court during the pendency 
of the insolvency proceedings, do not apply. 


* Civil First Appeal No. 24 of 1927. 
(1) (1925) 3 Ran. 492. 
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In effect, the learned Judge’s decision would 
make an order refusing an insolvent his discharge 
tantamount to an annulment of the adjudication. 
We are unable to agree with this decision. There 
is no provision in the Provincial Insolvency Act, 
whereby, on the refusal of an insolvent’s discharge, 
his property which vested on adjudication in the 
Court or a Receiver, revests in the insolvent; and 
although the wide powers of review conferred on the 
Court by the Presidency Towns Insolvency Act are 
not reproduced in the Provincial Insolvency Act, 
there seems to be nothing to prevent the insolvent 
renewing his application for discharge in case fresh 
circumstances might justify him in doing so. From 
a perusal of the Diary in the present case it would 
seem that so far as the Court was concerned, the 
proceedings were very far from being terminated, as 


“the Court subsequently entertained and passed orders 


in respect of the sale of property belonging to the 
insolvent’s estate. We are accordingly of opinion 
that the proceedings were not terminated by the 
refusal of discharge and that the leave of the Com: 
Was necessary before any «uit could be brought. 
The decision of Mr. Justice Lentaigne in Rowe & Co. 
v. Tan Thein Teik (1) was under the Presidency 
Tewns Insolvency Act. For the reasons already 
given, the principle of that decision applies equally 
to cases under the Provincial Inselvency Act. 

For the respondent, however, it is urged that the 
Insolvency Court has in fact granted leave in the 
present case. The District Judge is undoubtedly the 
Insolvency Judge, and the entry in the Diary of the 
present case on 8th July 1926 runs as follows:— 

“There is an application for permission to. sue 
the defendant as the defendant is an undischarged 


(1) (1924) 2 Ran. 643.. 
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insolvent. Subject to what the defendant may have 
to say, I grant the permission applied for.”’ 

In our opinion this satisfied the provisions of 
section 28 (2) of the Act, and the grant of leave was 
a matter within the discretion of the Court with which 
we would not be disposed to interfere unless for very 
good reason. We are urable to say whether the learned 
District Judge would have been disposed to grant the 
leave if he had not considered himself bound by the 
decision already cited in Maung Po Toke’s case (1). 
The decree cannot give the respondent a preferential 
claim on the assets of the insolvent’s estate, though it 
may facilitate éxecution against the insolvent in person 
in the absence of a protection order. In our opinion, 
leave has in fact been given. Consequently, the appeal 
fails and must be dismissed with costs. 


PRIVY COUNCIL. - 
V.P.R.V. CHOKALINGAM CHETTY 


v. 


SEETHAI ACHA anpb OTHERS. 


(On. appeal from the High Court at Rangoon.) 


Parties—Appeal—Adding defendant as respondent—Appeal barred when 
application made—‘ Interested in the result of the appeal’—Property 
transferred by insolvent—Sale by Official Assignee—Transfer of Property 
Act (IV of 1882), s. 6—Code of Civil Precedure (Act V of 1g¢8), O. XLI, 
10220, 33 ; 

A plaintiff, having bought from an Official Assignee, for a trifling sum, 
property of great value which had belonged to the insolvent, sued to recover the 
property. He alleged that a transfer by the insolvent to the first defendant, 
and transfers by the first defendant and other defendants to one another succes- 
sively, were all invalid. The suit was dismissed. The plaintiff appealed to 
the High Court, but failed to join the first defendant as a respondent. At the 

hearing, the time limited for appealing having then elapsed, the plaintiff applied 


* PRESENT:—LorD SHaw, Lorp Sinua and Sir JoHN WALLIS. 
(1) (1925) 3 Ran: 492. 
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to join the first defendant, in whose absence the appeal could not succeed. The 
application was refused. 

By Order XLI, Rule 20, an Appellate Court has power to add a party if it 
appears that ‘‘ he is interested in the result of the appeal”. By Order XLI, 
Rule 33 an Appellate Court can make any decree or order which ought to have 
been made, and make such further decree or order as the case may require, 
notwithstanding that the appeal is as to part only of the decree. 

Held, that as the first defendant held a decree against which an appeal was 
barred so far as he was concerned, he was not “‘ interested in the resuit of the 
appeal” within the meaning of Order XLI, Rule 20; and, assuming that under 
Order XLI, Rule 33, the Appellate Court could add a defendant as respondent 
for the purpose of making a decree against him, no sufficient ground had been 
shown for interfering with the refusal to do so. 

Semble:—A saie by an Official Assignee of lands in the possession of alienees 
from the insolvent is in substance a sale of the right to litigate, and even if 
it does not come within the prohibition in section 6 of the Transfer of Property 
Act, 1882, the principle of that enactment applies. 

Decree of the High Court (2 Ran. 541)—affirmed. 


Appeal (No. 109 of 1926) from two decrees of the 
High Court (July 1, 1924) affirming two decrees of 
the District Judge of Pegu. 

The appellant instituted two suits in the District 
Court of Pegu claiming certain immoveable properties 
under circumstances which fully appear from the 
judgment of the Judicial Committee. 

The suits having been heard and dismissed, the 
plaintiff appealed to the High Court, but omitted to 
join in one appeal the first defendant, and in the 
other appeal the first and second defendants, as 
respondents. 

At the hearing it appeared that the appeal could not 
succeed unless the above defendants were respondents. 
The plaintiff thereupon applied under Order XLI, 
Rule 20, that they might be added upon such terms 
as the Court might consider just. The time limited 
for appealing from the decrees had then elapsed. 

The learned Judges (Baguley and Young, JJ.) 
refused the application, and dismissed the appeals. 

1927, Fuly 28. Sir George Lowndes, K.C., and M. R. 
Jardine, for the appellants, referred to Order XII, 
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Rules 20, 33, Order I, Rule 9 and section 107 of the 
Code of Civil Procedure, 1908. 
4 Dunne, K.C., and E. B. Raikes, for the respondents, 
4vere not called upon. 
2 October 28.—The judgment of their Lordships was 
delivered by— 
Sir JoHN Wa .is.—The point for decision in these 
“appeals from the High Court at Rangoon is a very 
~ Short one, but there is one other matter dealt with 
by the Trial Judge to which their Lordships desire 
to refer in the first place—the transaction by which 
the plaintiff acquired the right to sue for these and 
other properties in Burma, now valued by him at 
~ three lakhs of rupees, from an Official Assignee in 
Insolvency in another Province for the trifling sum 
of Rs. 580, which could be of no real advantage to 
the insolvent estate, having regard to the extent of 
the liabilities. 

The lands in Burma, which are the subject of these 
two consolidated suits in the District Court of Pegu, 
were acquired by a joint Hindu family of Nattukottai 
Chetties, a money-lending community residing with 
their families in what is now the Ramnad District in 
the south-east of the Madras Presidency, and carrying 
on business by their agents in other parts of India, 
Burma, the Straits Settlements and elsewhere. The 
family was known in Burma as the K.P. firm, these 
being the distinctive initials prefixed to all their 
business signatures according to the practice of the 
community. 

In 1908 K. P. Ramanathan Chetty, a young man 
who had recently succeeded his father as managing 
member of the family, finding that the Burma agency 
was in difficulties, got the other members of the 
joint family to join with him in executing a deed 
of trust by which they transferred the properties 
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mentioned in the schedule to the deed to a trustee 
for the benefit of their creditors. The trustee was 
empowered, among other things, to sell the scheduled 
properties and invest purchasers with fll proprietary 
rights therein; but was to act in certain matters with 
the consent of another person described in the deed 
as a “ coadjutor ’’. 

In 1911 the first defendant’s firm who held two 
decrees against the K.P. firm for over Rs. 72,000, were 
pressing for payment, and it was arranged that certain 
properties in the Pegu District, included in the trust 
deed, should be transferred to them in satisfaction 
of their claim. A deed of transfer was accordingly 
executed on the Ist December, 1911, in Burma by 
the duly authorised agents of the trustee under the 
deed, and K. P. Ramanathan, the managing member 
of the family. ‘ 

Satisfaction was duly entered up and the first 
defendant took and remained in possession without 
any question being raised by anyone until some six 
years later the present plaintiff, V.P.R.V. Chockalingham 
Chetty, a member of the same community as the K. P. 
family, who was employed in Rangoon as the agent of 
another firm, obtained a transfer from the Bank of 
Bengal of a decree against the K. P. firm for Rs. 90,000 
in consideration, the District Judge states, of a payment 
of Rs. 2,500, and proceeded to attach as the properties 
of the judgment-debtors the lands which had been 
conveyed to and were in possession of the first defendant. 
Finding, however, that the attachment proceedings 
must prove infructuous owing to the fact that the two 
senior members of the K.P. family had been adjudged 
insolvents on their own petition in January, 1918, in 
the Court. of the District Judge of Ramnad at Madura 
the plaintiff went over from Burma to Madura, and 
on the 19th October, 1919, presented a petition’ to 
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the Official Assignee at Madura, alleging that the 
properties mentioned in a list annexed to the petition, 
containing some 75 items, had either been sold benami 
for the benefit of the insolvent or obtained in the name 
of his agent or agents with the same object and praying 
that they should be sold by public auction, as there 
were numerous persons prepared to bid, and in case 
no one appeared the petitioner was prepared to purchase 
them himself. 

The affidavit filed in support of the petition has 
not been exhibited, but the petition itself contains no 
mention of the point chiefly relied on in the suits, 
that the sale to the first defendant was not in accordance 
with the trust deed. It was opposed by the first 
insolvent, who stated that he had no personal knowledge 
of the transactions of his agents in Burma, and prayed 
for further enquiry in order that the truth might be 
ascertained. The next thing that appears is that in 
December, 1919, the Official Assignee advertised the 
properties for sale as being part of the insolvent’s 
estate, and on the 26th January, 1920, there being 
no other bidders, the plaintiff became the purchaser 
for Rs. 580 of lands which he stated in his evidence 
to be worth three lakhs of rupees, the lands now in 
suit being valued at Rs. 40,000, and the remainder, 
for which he proposed to institute other suits, at 
Rs. 2,60,000, 

The District Judge found that the plaintiff’s 
allegation that the sales in question in these suits 
were benami for the K.P. family was made recklessly 
and without any foundation, and described his conduct 
in this matter as most astounding and repugnant. He 
also criticised the Official Assignee for not making 
further inquiry as to whether the insolvents had 
properties in Burma in the names of their agents, 
and inferred from the insignificant. price which the 
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1927 Official Assignee accepted that he attached very little 
V.PRV. weight to the plaintiff's case that these valuable 
CHOKA- : : a ; 
uncam properties still formed part of the insolvent’s estate. 
Camere It seems difficult to resist this inference; but, however 


Seetuat this may be, their Lordships desire to observe generally 

CHA AND . . . . 

oruers. that it forms no part of the Official Assignee’s duties 
as an officer of the Court charged with the realisation 
of the insolvent estates either himself to prefer 
frivolous claims unsupported by reliable evidence or 
to transfer them to others*and thus promote unnecessary 
and useless litigation. Further, sales by an Official 
Assignee of lands in possession of alienees from an 
insolvent are, in substance if not in form, nothing 
more than sales of the right to litigate, and, assuming 
that they do not come within the prohibition in the 
Transfer of Property Act, against the transfer of a 
mere right to sue—which has not been contended— 
they are open to the same objections, and in their 
Lordship’s opinion are strongly to be deprecated. In the 
present case, as already pointed out, there was not even 
any corresponding advantage to the insolvent estate. 

Having obtained the transfer, the plaintiff proceeded 
to file two suits in the District Court of Pegu, which 
were tried together, against the first defendant and 
those ‘claiming through him, in which he not only 
set up the benami character of the transactions, but 
also contended that the sale to the first defendant was 
invalid as not in accordance with the provisions of 
the trust deed. : 

The plaint in the first suit alleged that the sale 
to the first defendant was invalid and inoperative in 
law; that the sale by the first defendant to the second 
defendant, the E.N.M.K. firm, on the 20th December, 
1919, was benami for the K.P. firm, which had been 
adjudged insolvent; and that the sale of the 1st April, 
1920,.by the second defendant to P.R.N. Nadesan 
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Chetty, represented by the third and fourth defendants, 
was also benami for the K.P. firm; and that the sales 
by Nadesan to defendants five to deren, the defendants 
in possession, were made fraudulently and collusively 
with a view to defeating the plaintiff’s claim, and were 
invalid and inoperative. The plaint in the second 


‘Suit was in similar terms and challenged the transfers 
"made to the first defendant and by the first defendant. 


to the second . defendant, Singaram Chetty, the 


defendant in possession. The District Judge rejected: 
all the plaintiff’s contentions and dismissed both suits,’ 


holding as already stated, on the admissions and. the 
plaintiff’s. own evidence, that the allegation that ‘the 


sales were benami was made by the plaintiff. cme 


and without any foundation. 


The plaintiff filed appeals from-these decrees: to: 


the High Court at. Rangoon, but did not make the’ 
first and second defendants in the first’ suit or ‘the first: 
defendant in the second suit parties to the appeals: 
The learned Judges’ state in their judgment that 
when the appeals came on for argument it was pointed 
out that the foundation of title of all defendants. was 
the sale deed to the first defendant; that the decrees 
of the lower Court declared the sale deed to be 
perfectly valid as between the plaintiff and the first 


defendant; that owing to the failure to make the ~ 


first defendant a respondent, there was no appeal 
from this finding, which had consequently become 
ves judicata as between the plaintiff and the first 
defendant, and must also be regarded as res judicata 
against the respondents, who claimed through the first 
defendant, or, in other words, as it was put by the learned 


‘Judges at the end of the judgment, the finding that the 
‘sale to the first defendant was good carried with it a 


‘finding that it was also good as’ between the plaintiff 


‘and the purchasers from the first defendant: “ 
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t9a7 As regards this question, their Lordships agree 

V.P.R.V. with the learned Judges of the High Court that the 
CxHOoKa- Se é ¥ ; 

uncam Plaintiff cannot be allowed in these appeals to question 

Cartty the validity of the sale to the first defendant or to set 

Aa Up in the first suit the benami character of the purchase 

otuers. by the E.N.M.K. firm from the first defendant so long 

as the findings in favour of the first defendant and the 

E.N.M.K. firm stand, and are, therefore, of opinion 

that as regards this part of the case the plaintiff must 

fail unless the first defendant and the E.N.M.K. firm 

are made parties to the appeal. The purchase ircm 

the E.N.M.K. firm and the subsequent purchases ir 

the first suit and the purchase from the first defendant 

in the second suit might stand on a different footing 

were there any evidence worthy of the name to show 

that they were made benami for the K.P. firm, because: 

the first- defendant and the E.N.M.K. firm would 

not be necessary parties as regards these issues, but 

this contention was not raised either in the Court below 

or before their Lordships, and may therefore be 

disregarded. | 

As regards the rest of the case, owing to the 

plaintiff’s failure to make these defendants respondents. 

within the time limited for filing an appeal, these 

appeals, so far as they are concerned, are primd facie 

barred by limitation, and they are entitled to hold the 

decrees in their favour, which, as pointed out by their 

Lordships in a very recent case, is a substantive right 

of a very valuable kind of which they should not 

lightly be deprived. When parties are added by the 

Court after the institution of a suit under Order I, 

Rule 10 (2), section 22: of the Limitation Act provides. 

that the date when they are added is to be deemed 

to be the date of the institution of the suit so far as 

they are concerned for purposes of limitation, and the 

rights which they may have acquired under the 
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Limitation Act are therefore sufficiently safeguarded. 
The addition of a respondent whom the appellant has 
not made a party to the appeal is expressly dealt with 
in Order XLI, Rule 20, on which the plaintiff relied 
both in the Appellate Court and before their Lordships. 
That rule empowers the Court to make such party a 
respondent when it appears to the Court that “he is 
interested in the result of the appeal”. Giving these 
words their natural meaning—and they cannot be 
disregarded—it seems impossible to say that in this 
case the defendants against whom these suits have 
been dismissed, and as against whom the right of appeal 
has become barred, are interested in the result of the 
appeal filed by the plaintiff against the other defendants. 
It was for the plaintiff-appellant; who applied to the 
Court to exercise its powers under this rule, to show 
what was the nature of their interest and this he has 
failed to do. 

Their Lordships are therefore of opinion that the 
Appellate Court were right in rejecting his application 
under this rule. 

The Appellate Court was then asked to take action 
under Order XLI, Rule 33. That rule empowers 
an Appellate Court to pass any decree and make any 
order which ought to have been passed or made, and 
to make or pass such further decree or order as the 
case may require, and provides; further, that this power 
may be exercised notwithstanding that the appeal is 
as to part only of the decree, and “‘ may be exercised 
in favour of all or any of the respondents or parties 
although such respondents or parties may not have 
filed any appeal or objection.” 

Here the plaintiff, whose suits had been dismissed 
against all the defendants, failed to appeal against the 
decrees in so far as they effected some of them and 
allowed the appeal as against them to become barred. 


37 


1927 


V.P.R.V. 
HOKA- 
LINGAM 
CHETTY 
v. 
SEETHAT. 
ACHA AND 

OTHERS. 


38 


1927 


V.P.R.V: 
CHoKa- 
LINGAM 
CHETTY 





Uv. 
SEETHAT 
ACHA AND 
OTHERS, 


INDIAN LAW REPORTS. [VoL. VI 


In these circumstances the Appellate Court, in the 
exercise of their discretion, refused to take action 
under the rule so as to deprive these defendants of the 
very valuable right which they had acquired in 
consequence of the plaintiff’s failure to appeal against 
the decrees in so far as they affected them. Assuming 
that under this rule the Court in a proper case might 
add a defendant as respondent for the purpose of 
passing a decree against him, their Lordships see no 
sufficient reason for interfering with the refusal of the 
Appellate Court to do so in this instance. They are 
therefore of opinion that these appeals fail on both 
grounds, and will humbly advise His Majesty that 
they should be dismissed with costs. ; 


_ Solicitors for appéllants—Cutler, Allingham & Ford. 


Solicitors for respondents—Bramall & Bramall. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Carr and Mr. Justice Mya Bu. 


K.E. 
v 


MAUNG TIN SAW anp one.* 


Contempt of Courts Act (XII of 1926)—Publication of prejudicial comments on 
@ case pending trial is contempt of Court—Printer’s responsibility cannot 
be evaded by contract—fournalist’s responsibility. 

Held, that the publication of comments on a case which is pending trial in 

a Court amounts to contempt of Court if the comments are such as are likely to 

prejudice the administration of justice in the case. A printer cannot escape 

liability imposed on him by law by alleging a contract with the owner of the 

press that he was not to be responsible for the contents of the publications. A 

journalist should acquaint himself with his duties and liabilities. Youth and 

inexperience or a subsequent apology would not be an excuse as a rule. 


A. Eggar (Government Advocate) for the Crown. 


Carr and Mya Bu, JJ.—On the 12th of August 
1927, there was instituted in the Court of the Sub- 
divisional Magistrate of Prome a criminal prosecution 
which was registered as Criminal Regular Trial No. 82 
of 1927. That case is still pending. In it certain 
persons of standing are accused of serious offences, 
including rape. 

The Zigwet Journal is a weekly periodical published 
in Rangoon. In the issues of that journal dated the 
16th, 23rd, and 30th of August there were published 
accounts of the abovementioned case. One of the 
persons accused in the case took exception to comments 
in these accounts and on the 3lst August petitioned 
the District Magistrate of Prome, asking that action 


should be taken in respect of them. The District. 








“Criminal Miscellaneous Application No. 46 of 1927. 
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Magistrate brought the matter to the notice of this 
Court and on his report these proceedings were instituted. 

Extracts from the three issues of the Journal above- 
mentioned have been put in in evidence and are filed as 
Exhibits A, B and C. These contain comments on 
the case and severely condemn the conduct of the persons 
accused. They proceed on the assumption that the 
allegations made in the case against those persons are 
true and that those persons are guilty of the offences 
of which they are accused. 

The respondent Maung Tin Saw is the Editor and 

Publisher of the Zigwet Journal, while the second 
respondent, C. L. Jani, is its Printer. Exhibit D is the 
statutory declaration under section 5 of the Printing 
Presses and Books Act, XXV of 1867. 
_ Exhibit E is an authenticated copy of the diary of 
Criminal Regular Trial No. 82 of 1927 of the Court 
of the Subdivisional Magistrate of Prome, which shows 
that the case was pending trial 6h the dates of publication 
of Exhibits A, B and C. _ 

All these facts aré admitted by both respondents, 
who have been formally charged under section 3 of 
the Contempt of Courts Act, XII of 1926. 

Maung Tin Saw states that these comments were 
published by his assistant while he was ill and unable 
to attend to his work. He says further that when his 
attention was drawn to them by the receipt of notices 
from an advocate, on behalf of the persons accused 
in the criminal proceedings, he published apologies 
in the issues of the-Zigwet Journal dated the 6th, 13th 
and 20th of September. He has produced these issues 
and the apologies contained therein have been admitted 
in evidence as Exhibits 1, 2 and 3. These are apologies 
to the persons agprievad by the comments. He now 
expresses Sinceré fegrét for the publication of the 
comments and: apologises to the Court. 
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C. L. Jani states that he can neither speak nor read 
Burmese and was unaware of the contents of the articles 
until he received the notices mentioned by Maung Tin 
Saw, when he insisted on the publication of the apology. 
He adds that when he undertook the printing of the 
journal he informed the proprietor that since he was 
ignorant of Burmese he could not accept any respon- 
sibility for the contents of the journal. He too expresses 
sincere regret and now apologises to the Court. 

Both respondents add that since the 8th October 
last the Zigwet Journal has ceased to exist. 

In the circumstances we do not propose to go into 
the question of fact involved in Maung Tin Saw’s 
Statement, or to consider whether the fact of his illness, 
if established, would constitute a sufficient defence to 
the charge. With regard to Jani’s statement we are 
clearly of opinion that it is not a valid defence. In the 
absence of an express provision allowing him to do so 
no person can contract out of a responsibility imposed 
upon him by law in such a matter as this, and a printer’s 
responsibility for matter printed by him is. well 
established. 

It is also well established that the publication of 
comments on a case which is pending trial in a Court 
amounts to a contempt of Court if the comments are 
such as are likely to prejudice the administration of justice 
in the case. That thé comments now in. question are 
likely to have this effect is beyond doubt. They preceed 
throughout on the assumption that the allegations against 
the persons accused. are true and that those persons 
are guilty of thé offences of which they are accused. 
For example Exhibit C begins thus:—‘ That those 
creatures of Prome have unjustly and wilfully wronged 
~ . « . (the complainant in the case) is clear from 
the disappearance of the car driver. This béing so the 
Asoya (Government or Court) should dispense justice 
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1927 according to law without giving way to the four kinds 

KE. of Agadi (deviations from the path of duty or rectitude 
Mavune Tix such as greed, anger, fear or ignorance).”’ 

oe The publication of the comments is therefore clearly 

Cam anp @ Contempt of Court and punishable under Act XII 

Mya Bu, JJ. of 1926. The comments are most objectionable and 

the case is a bad one of its kind. Ordinarily we should 

not be prepared to accept an apology in such a case- 

But we take into account the following considerations :— 

1. The case is, we believe, the first of its kind 
to come before this Court. Vernacular journalism in 
Burma is of relatively recent development and it is 
probable that the law relating to contempts of Court in 
journalism is yet imperfectly understood. 

2. Both of the respondents are young and appear 
to us to be inexperienced. 

3. They had already, before receipt of notice in 
these proceedings, published in the journal in question 
a full apology to the persons directly aggrieved, and 
had withdrawn the imputations against them. It is 
true that this was done only on receipt of a lawyer’s 
notice, which detracts considerably from its force. 

4. The demeanour of. the respondents before us 
has been such as to lead us to believe that their apology 
is sincere and that they really regret their error. 

No one of the considerations. alone would induce 
us to pass over what is undoubtedly a serious offence. 
In particular the plea of ignorance and inexperience is 
not in itself a good one. Before any person embarks 
on a journalistic career it is incumbent on him to make 
himself acquainted with the duties and liabilities of the 
profession, as. well as with its privileges. 

In any subsequent case of this kind it is unlikely 
that we shall be prepared to accept the considerations 
2, 3 and 4, abovementioned as sufficient to Justify the 
acceptance of an apology. 
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But in the present case we think that there are = 1997 
sufficient grounds for doing so. We therefore accept KE. 


the apology of the respondents and, while finding that Maunc Tis 
Saw AND 


they have clearly committed the offence charged, direct Oy; 


that they be discharged without punishment under the .— 
proviso to section 3 of Act XII of 1926. Mya Bu, JJ- 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Broun. 


-MAUNG BA THAN _— 


U. Nov. 21.. 


THE DISTRICT COUNCIL OF PEGU. 


Civil Procedure Code (Act V of 1908), s. 109 (c)—‘ Fit case for appeal to 
His Majesty in Council,’ meaning of —Case of private importance to one party 
only and not of appealable value not fit for certificate. 

Where a case fulfils the requirements of section 110 of the Civil Procedure 
Code, the petitioner is entitled to a certificate for appeal to His Majesty in 
Council but if the amount or value of the subject-matter on appeal is below the 
‘appealable value, then the case must be otherwise a fit one for appeal. 

Section 109, clause (c) contemplates cases where there are questions, for 
example, relating to religious rights and ceremonies, to caste and family 
rights or such matters as the reduction of the capital of companies as well 
as questions of wide public importance in which the subject-matter in dispute 
cannot be reduced into actual terms of money. 

An applicant in a defamation case where the value is below Rs. 10,000 
cannot claim the certificate, though the case may be of great importance to- 
himself, if it is not of great importance to the public or to the other party. 

'’ Banarsi Parshad v. Kashi Krishna, 28 1.A. 11 (P.C.); Radhakrishna Ayyar 

v. Swaminatha; 48 LA. 31 (P.C.)—~veferred to. " 


Kyaw Myint for the applicants. 

N. M. siasieict for the respondent. 

Bemanan: rn is and Brown J.—This is an application 
for leave to appeal. to His Majesty in Council from a 


_ HO 
’ * Civil ‘Miscellaneous’ Application No. 110 of. 1927 arising out of. Civik 
First Appeal No. 36 of 1926-- : : 
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1927, judgment and decree of this Court dismissing the 

eee applicant-plaintiff’s suit. 
a Applicant sued the District Council of Pegu for 
Distaicr Rs. 10,000 as damages for defamation. The trial Court 
ae me awarded him Rs. 5,000 damages, but on appeal this 
Court held that the communications complained of were 
privileged and that there was no malice on the part of 
the respondent Council and accordingly dismissed the 

suit. 

The learned advocate for the applicant admits that 
the subject-matter on appeal to His Majesty in Council 
is clearly below the monetary limit of Rs. 10,000, but 
urges that the case comes under section 109, clause (c) 
and that the case is a fit one for this Court to grant a 
certificate. 

Though the case may be one of great importance 
to the applicant, we are unable to hold that it is one of 
great importance to the general public or really of very 
great importance to the District Council of Pegu. 
Their Lordships of the Privy Council in Radhakrishna 
Ayyar’s case (1), warned the Indian High Courts “ that 
these certificates are of great consequence, that they 
seriously affect the rights of litigant parties, and that 
they ought to be given in such a form that it is impossible 
to mistake their meaning upon their face.’’ In the same 
judgment at page 33, Lord Buckmaster lays down a 
general definition of the cases to which clause (c) of 
section 109, Civil Procedure Code, applies:—‘“‘ There 
are questions, as for example those relating to religious 
rights and ceremonies, to caste and family rights, or 
such matters as the reduction of the capital of companies, 
as well as questions of wide public importance in which 
the subject-matter in dispute cannot be reduced into 
actual terms of money.” These weré types of cases in 
which he considered that it is impossible to define in 

(1) (1920) 48 LA. 31 at page 343 44 Mad. 293. ~ 
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money value the exact character of the dispute. Lord 
Buckmaster here was amplifying what Lord Hobhouse 
had stated in the earlier case of Banarsi Parshad v. Kashi 
Krishna Narain (1), with reference to clause (c):— 
“That is clearly intended to meet special cases, such 
for example as those in which the point in dispute 
is not measureable by money, though it may be of 
great public or private importance.” 

Applying these dicta to the present case, we cannot 
hold that looked at from any point of view, the present 
case comes within the comparatively narrow limits of 
clause (c) as defined by their Lordships of the Privy 
Council. For these reasons, we are unable to grant a 
certificate in this case. The application is dismissed 
with costs three gold mohurs. 


(1) (1900) 28 LA. 113 28 All. 227. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


JEFFERY 
: oO. 


OFFICIAL ASSIGNEE OF RANGOON. 


Presidency Towns Insolvency Act (III of 1909), s.47—Mutual dealings and set-off 
—Damages for breach of contract against share of profits—Refusal, of 
creditor to answer for damages, effect of. 


A creditor claimed from an insolvent a sum of money for his share of profits 
in a business of which he was manager. The insolvent claimed damages for'a 
breach of contract on the part of the creditor in failing to purchase the business 
of the insolvent. The creditor, under legal advice, refused to say whether 
he was liable for damages that would wipe out or-reduce his claim. 

Held, that the case was one of mutal dealings within the meaning of section 
47 of the Presidency: Towns Insolvency Act. The Official Assignee was bound 
to enquire whether a claim made against the estate really existed and whether 
there was a set-off. The creditor’s refusal to answer the Official Assignee on 
the question of set-off justified the latter in rejecting his claim. 

Booth v. Hutchinson, 15 Eq. 30; Palmer v. Day, (1895) 2 Q.B. 681— 
veferred to. 


Sen for the appellant. 
Dantra for the respondent. 


RuTLepcE, C.J., and Brown, J.—This is an appeal 
from an order of the Judge in Insolvency confirming 
an order of the Official Assignee rejecting the claim 
by the appellant for a sum of Rs. 10,430 alleged to 
be due to him by the insolvent in respect of his share 
of profits in a business of which he was for a number 
of years the manager. 

He stated that the amount was evidenced by a 
promissory note signed by the insolvent some time 
before his adjudication. The insolvent had stated to 
the Official Assignee that Jeffery had agreed to purchase 
the insolvent’s business carried on under the name 
of Bowyer, Sowden & Co., in Barr Street, Rangoon, 
and that he had not carried out his contract and that 
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consequently a substantial sum of damages was due 
from Jeffery to the estate. 

We are satisfied that if this was in fact the case, this 
would constitute mutual dealings within the meaning 
of section 47 of the Presidency Towns Insolvency 
Act. The provisions of the English Bankruptcy Act 
on this point are similar to the provisions of section 47 
and it seems clear that unliquidated as well as liquidated 
claims for damages, provided they arise out of contract, 
come within the words ‘ mutual dealings”’ of this 
Section, see Palmer v. Day (1) and Booth v. Hiichinson (2). 

It is the duty of the Official Assignee to enquire, 
when a claim 1s made, into its substance and to satisfy 
himself that the estate is liable in respect of the claim 
made. In order to arrive at this result, he must satisfy 
himself that there is not a set-off for the whole or a part 
of the amount claimed. ‘Ihe appellant on legal advice 
declined to answer any question as to whether he was 
liable for any amount by way of damages which would 
‘wipe out or reduce the amount of his claim. 

We are clearly of opinion that he was not justified 
in so refusing to answer. To uphold his contention 
in this respect would, in effect, prevent the Official 
Assignee from satisfying himself whether the claimant’s 
claim was owing or had been satisfied. 

We are consequently in complete agreement with 
the decision of the Insolvency Judge and the appeal 
must be dismissed with costs five gold mohurs. 


(1) L.R. [1895] 2 Q.B. 618. (2) L.R. 15 Eq. 30. 


47 


1927 
JEFFERY 
Vv. 
OFFICIAL 
ASSIGNEE OF 
RANGOON. 


RUTLEDGE, 
C.J., AND 
Brown, J. 


48 . 


1927 


Nov. 28. 


INDIAN LAW REPORTS. [VoL.. VE 


APPELLATE CRIMINAL. 


Before Mr. Fustice Carr. 


PO 'THAUNG 
v. 
KING-EMPEROR.* 


Whipping Act (IV of 1909), s. 4—Sentence of whipping whether justified for 
offences under s. 394, Indian Penal Code. 


Held, that before a sentence of whipping in addition to imprisonment cam 
be passed on a person found guilty under section 394, Indian Penal Code, there 
must also be a finding that he himself caused hurt while committing the 
robbery. 


Carr, J.—The appellant Nga Po Myit pleaded 
guilty. In the circumstances of the case I see no 
sufficient reason for interference with the sentence 
passed on him. 

Nga Po Thaung was caught redhanded and there 
is no doubt of his guilt. But in my view the combined 
sentence of whipping and imprisonment passed on 
him is illegal. Section 394, Indian Penal Code, by 
its terms clearly shows that any person taking part . 
in the commission of a robbery in which hurt is caused 
by any of the robbers is liable to punishment under 
that section. But section 4 of the Whipping Act is 
differently worded. It provides that a person may be 
punished with whipping in addition to or in lieu of 
any other punishment if he “ causes hurt in committing 
robbery.”’ This clearly applies only to a person who 
himself causes hurt. Therefore, before a sentence of 
whipping in addition to imprisonment can be passed 
on a person found guilty under section 394, Indian 
Penal Code, there must be also a finding that he himself 





* Criminal Appeals Nos. 1373 and 1434 of 1927. 
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caused hurt while committing the robbery. In this 
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respect section 4 of the Whipping Act is analogous to Po THAUNG 


sections 397 and 398 of the Penal Code, which apply 
only to persons who while committing the offence in 
question themselves are armed with or use a deadly 
weapon or who themselves cause grievous hurt. 

In this case there is no finding that Nga Po Thaung 
himself caused hurt, nor does there seem to be any 
evidence on which such a finding could have been based, 

I dismiss the appeal of Nga Po Myit. 

I confirm the conviction and the sentence of five 
years’ rigorous imprisonment passed on Nga Po Thaung, 
but set aside the sentence of whipping also passed 
on him. 


APPELLATE CRIMINAL. 
Before Mr. Justice Baguley. 


RANGASWAMI CHETTYAR 
v. 
MAUNG PO KU anp THREE.* 


Penal Code (Act XLV of 1860), ss. 464, 467—Fraudulent execution of document 
on an alleged date other than the actual date of execution is forgery—Alteration 
of date of purchase of stamp-paper only evidence to show forgery of document 
engrossed thereon. : 

Complainant filed a suit against the first three respondents and obtained a 
temporary injunction order against them to prevent alienation of certain 
property. Some twelve days after the service of the summonses and four days 
before the notice of injunction was served on them, the first three respondents 
presented for registration a document purporting to be a mortgage of the 
property covered by the injunction, and purporting to be executed by them in 
favour of the 4th respondent some three months prior to the suit. Complainant 
asserted that the document could not have been executed on such earlier date, as 


the stamp-paper on which the document was engrossed was bought only two 





* Criminal Revision No.. 4608 of 1927. 
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days before the registration of the document and there was an alteration of the 
date on which the stamp-paper was bought. Respondents were charged un der 
section 465 of the Penal Code but were discharged by the Trial Magistrate 
whose order was confirmed by the Sessions Judge. 

Held, setting aside the order, that the offence was one under section 476 of 
the Penal Code, triable by a Court of Session. To execute, with fraudulent 
intent, a document purporting to have been executed on a date other than the 
one on which it was actually executed, is in itself a forgery. The real gravamen 
of the charge is that the document itself is fraudulently ante-dated, and not the 
alteration of the date on which the stamp-paper was bought which fact is merely 
a piece of evidence to establish the forgery of the document itself. 


Bacurey, J.—-This is an application to set aside 
an order of discharge passed by the First Adcitional 
Magistrate, Prome, in his Criminal Regular Trial No. 19 
of 1927. An application had already been made to the 
Sessions Judge, Prome, to have the order of discharge 
set aside, but that application was rejected. 

The facts that are agreed upon by both sides are 
as fotlows:— 

A certain Chettyar firm filed a suit against the first 
three respondents on August the 26th, 1926. On the 
4th of September 1926, he applied for a temporary 
injunction to prevent the defendants from alienating 
certain property. He got an order for a temporary 
injunction on the 14th of September 1926, and he 
served it on them on the 22nd of September 1926. 
Meanwhile’ on September the 18th, a document was 
presented for registration at the Sub-Registrar’s Office 
which purported to mortgage some of the property 
covered by the injunction order in favour of the 4th 
respondent. I must also mention that summons in 
the original civil suit was served on the defendants on 
September the 5th. The mortgage document presented 
for registration on the 18th of September purported to 
have been executed on June the 19th, 1926. _ 

The applicant asserts that this document was not 
executed. on the June iyth and could not have been 
executed on that date because the stamp-paper on 
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which it was engrossed was only bought from the 
stamp-vendor on September the 16th, 1926. 

} am afraid that the Magistrate has entirely failed 
to grasp the real point of the case, and the learned 
Sessions Judge would seem also to have fallen into 
the same error. Both Courts appear to have considered 
that the real point was whether the date on the stamped 
sheet had the figure “9” as representing September, 
the month in which the stamp was bought, altered to 
the figure ‘‘6.”” Asa matter of fact, the real gravemen 
of the charge is that the document itself was ante-dated, 
and that the false date on the stamped sheet, whether it 
was originally written as a “6” or as a “9” which 
was subsequently altered to a ‘‘6,” was merely a detail 
intended to make the document not appear on the face 
of it an impossible one. : 

Another pcint which I may note is that the case 
has been dealt with as though it referred to a charge 
under section 465, Indian Penal Code. Had the real 
points of the complaint been noted, it would have been 
seen that the section applicable was section 467, Indian 
Penal Code. This offence is one which is triable only 
by a Court of Session. I do not think that either Court 
has recognized the fact properly, that to execute a 
document purporting to have been executed on a date 
other than the one on which it was actually executed 
is in itself a forgery. Section 464 (First), Indian Penal 
Code, includes the words: “‘ Whoever dishonestly or 
fraudulently makes, signs, seals or executes a document 
* * * * , with the intention of causing it-to be 
believed that such document * * * * was made, 
* * * * at a time at which he knows that it was 
not made, sealed or executed, is said to make a false 
document.” 


Once this point is realized, it will be seen that if 
this document purporting to have been executed on 
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the 19th of June 1926, was written on a stamped sheet, 
which was only bought on September the 16th, 1926, 
it was executed in a way intending to make it appear as 
though it had been executed on a date on which it was 
not executed, for it could not have been executed before 
September the 16th, the date on which the stamp 
sheet was bought. The elements which have to be 
proved are:— 
(i) that the document was not executed on June 
the 19th, and 
(ii) that the parties who executed it did so with 
fraudulent intent. 

It was urged before me that, as the document was, 
as a matter of fact, executed before the notice of the 
injunction was served on the defendants in the civil 
case, it really made no difference whether it was executed 
on September the 16th, or June the 19th. So far as 
any possibility of a criminal case arising from dis- 
obedience of the injunction is concerned, this is true; 
but it must be remembered that it might perhaps make 
a considerable difference in future civil proceedings 
for the setting aside of the document whether the 
document was executed before the executants had 
received notice of the summons in the original case, or 
after they had received the summons; or it might be 
held to make a difference whether the document was 
executed before or after the original suit had been 
filed. 

The intention of putting a false date on the document 
must be considered, and if, on a view of all the 
surrounding circumstances of the case, it was held that 
the intention was dishonest, then the defendants would 
be guilty of forgery, if the date were actually a false 
one. 

I must repeat that the real gist of the case is not 
whether the date on the stamped sheet was altered, or 
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was false originally, but whether the actual document 
itself was executed on the date on which it was purported 
to be executed, and that the alteration or falsity of the 
date endorsed as the date of purchase of the stamped 
sheet would be merely ancillary to the main issue. 

As the case will have to go back for re-trial, I would 
point out that the extract from the stamp-vendor’s 
register is really of no probative value in itself. It in 
no way aids the oral evidence of the stamp-vendor’s 
clerk who produced it. If he, were going to give false 
evidence in the witness-box, it would be the easiest 
thing in the world for him at the same time to produce 
a false extract. The Court should send for the register 
itself and examine it. If this particular entry appears 
in its normal position among a host of other entries of 
like character and the serial numbers and ‘dates are 
consecutive, then the register would be of considerable 
probative force. On the other hand, if the register 
were found to be in a stage of hopeless confusion, the 
serial numbers not running in order and odd dates put 
in at random, then, of course, it would have no probative 
value whatsoever. 

I would also draw the attention of any Magistrate 
who may handle this case in the future to the provisions 
of the Evidence Act about the burden of proving facts 
which lie peculiarly within the knowledge of certain 
parties. 

I note, that, although the respondents filed a fairly 
lengthy typewritten statement, they have nowhere touched 
upon the fact of where they bought the stamped sheet 
on which the document was engrossed. Some of them 
perhaps may know nothing about it, but the stamp sheet 
on which the document was engrossed must have been 
produced by somebody from somewhere, and it seems 
to me incumbent upon the party who knows how it was 
produced to explain to the Court where it came from. 
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I therefore set aside the order of discharge and 


Rancaswamt direct the District Magistrate, Prome, to have the case 
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retried, either by himself or by a Special Power Magistrate 
or commit to Sessions if no Magistrate is available to 
deal with it under special powers, and the case should 
be tried in view of the remarks I have made. 


APPELLATE CRIMINAL. 


Before Mr. Justice Cure: 


RANGASAWMY aAnpbD ONE 
QV. 


KING- EMPEROR.* 


Penal Code (Act XLV of 1860), s.379—Claim of right—good faith in belief and 
in the act of taking, necessary—Extent of such defence. 


Held, that where a person has a claim of right which he believes to be good 
and has attempted to assert that right by doing an act which in good faith he 
believed he had every right to do, and for such reason the Court is of opinion that 
he did not act dishonestly, then the person is innocent of theft. But where in 
asserting his right to some property which a person believes to be good, he does 
something which he knows he has no right to do, e.g., by taking the law in his 
own hands and removing such property from the possession of his opponent 
who claims the property himself, he may be guilty of theft. 


Carr, J—This is a case of considerable difficulty, 
to which I have had to give very careful consideration. 
There seems to he little doubt as to the facts; the 
difficulty is to determine whether the acts of the 
appellants were dishonest or not. 

The house in connection with which the case arises 
was the property of the estate of one Biswamber 
Gowala, deceased. His widow, as administratrix of 
the estate sold the house to the complainant, R. K. Sen, 





* Criminal Appeal No. 1163 of 1927. 


VoL. VI] RANGOON SERIES. 


in 1919. She took possession of the house and let it 
out to tenants, but in 1925 he evicted the tenants and 
the house remained untenanted. But it appears that 
one Jagmohan Lal, a son of Biswamber and his 
administratrix, entered into occupation without the 
complainant’s permission, and apparently without his 
knowledge. In 1926 Jagmohan sold the house to the 
appellants for dismantling. The appellants are dealers 
in building materials and their purchase was one made 
in the ordinary course of their business. They began 
to dismantle the house and remove the materials. The 
complainant then made a report to the police who 
seized the materials and sent up Jagmohan for trial for 
theft. The present appellants were not accused in 
that case and there seems to be no doubt that up to 
that time they had acted entirely in good faith. The 
first appellant, however, was a prosecution witness in 
the case. The case was Criminal Regular No. 510 of 
1926 of the Third Additional Magistrate, Rangoon. The 
Magistrate acquitted Jagmohan. His judgment was 
not very precise but his reason seems to have been 
that Jagmohan was asserting a bond fide claim of owner- 
ship of the house and that though his proper course 
would have been to file a suit against the complainant 
it could not be held that he had acted dishonestly. 
He directed the return of the materials that had been 
seized to the present first appellant, from whose 
possession they had been taken by the police, 

This judgment was dated the 1st September, 1926. 
On the Ist November the first appellant applied to the 
District Magistrate (Criminal Revision No. 295 of 1926) 
for permission to dismantle the house in question and 
remove the materials. Notice of this application was 
given to the complainant, who appeared. It was stated 
in the application that on the 12th October the appellant 
had been demolishing the house in order to remove 
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the materials but had been prevented from doing so 


RANGASAW-_ by the respondent, who,was accompanied by police 


we eS 


nnd 


EMPEROR. 


Carn, J. 


“constables. 

The District Magistrate dismissed the application, 
holding that the criminal courts had no jurisdiction in 
the matter. In the course of his order he remarked 
that the respondent (R. K. Sen) was the rightful owner 
of the house. 

On the 25th November R. K. Sen applied to the 
District Magistrate in his capacity of Deputy Commis- 
sioner to move the Local Government to appeal against 
the acquittal of Jagmohan. The proceeding is District 
Office Proceeding No. 105 of 1926. No notice of this 


application was given to the appellants but from the 


diary of the proceeding it would seem that it was heard 
with the revision case last mentioned. This, however, 
is not supported by the revision record according to 
which orders were passed in that case on the 9th 
December. The accuracy of the dates in the revision 
proceedings seems to me very questionable. 

But it is certain at any rate that orders on R. K. 
Sen’s application were not passed till the 11th January, 
1927. There is nothing on that record to suggest 
that the appellants were present when the order was 
passed nor is there any evidence that they ever became 
aware of it. In fact the acts which are in issue in the 
present case were done, or at least begun, before 
that order was passed. In his order the Deputy 
Commissioner expressed the opinion that Jagmohan 
had been wrongly acquitted but declined to recommend 
an appeal: 

On the 12th January R. K. Sen filed the present 
complaint charging the appellants with theft by removing 
materials of the house on the 1st to 4th January. On 
his examination and in his evidence he alleged removal] 
also on the 11th January. 
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The appellants were first discharged, the Magistrate 
holding that they had acted in the assertion of a bond fide 
claim of right, and that their acts therefore did not 
amount to theft. On an application in revision (No. 223 
of 1927) the District Magistrate ordered a further 
inquiry and on that inquiry the appellants have been 
convicted of theft and fined Rs. 500 each. The 
Materials which had been seized under a warrant issued 
by the Court were ordered to be delivered to the 
complainant. It should be noted that Jagmohan was 
in the first instance made an accused in this case but 
never appeared. It is said that he is dead. 

The only real ground of this appeal is a claim that 
the appellants acted in an honest belief that they were 
entitled to do what they did. 

I have been referred to a number of cases which 
lay down the dictum that a person who takes property 
‘in the assertion of a bond fide claim of right cannot be 
convicted of theft. I do not like such dicta, which 
‘seems to me rather to obscure than to elucidate the law. 
What the Court has to decide in a case such as the 
present is whether the act of the accused person was 
dishonest or not. If it was not dishonest than it does 
not amount to theft. If the dictum abovementioned 
means that the accused has a claim of right which he 
believes to be good and has attempted to assert that 
tight by doing an act which in good faith he believed 
he had every right to do and that for that reason the 
Court is of opinion that he did not act dishonestly and 
that therefore he is not guilty of theft, than I have no 
quarrel with it. Stated in this form it is merely a 
description of the process by which the Court arrives 
-at the finding that the accused’s act was not dishonest. 

But with the dictum as more briefly set out above 
I-do quarrel. It is quite possible that a person may 
have a claim which he believes to be good to certain 
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Property and yet that in asserting that right he may 
do something which he knows he has no right to do. 
For instance he may know perfectly well that his claim 
is disputed and that if he wishes to enforce it his 
proper course is to do so by having recourse to the 
Courts. If knowing that he prefers to take the law into 
his own hands by removing the property from the 
possession of his opponent, knowing that his opponent 
also lays claim to the property, then I should say that his 
act is dishonest and amounts to theft. He has caused 
wrongful gain or possession to himself and wrongful 
loss of possession to his opponent. 

In the present case I have no doubt that in the 
first instance the appellants bought the materials of the 
house from Jagmohan in good faith, believing that 
Jagmohan had a right to sell them. But in view of 
the facts set out there can be no doubt that when in 
January they did the acts complained of they were fully 
aware that their claim was disputed by the complainant 
who himself claimed to own the property. ‘They must 
also have known that the complainant’s claim was 
based on a transfer by the administratrix of the estate. 
They may have thought that there was a flaw in the 
complainant’s title and that their own was better, but 
they must have known that the dispute between them. 
could only be finally decided by a competent Civil 
Court. If there were nothing else in the case I should 
have held that they had acted dishonestly and I should 
have refused to interfere. 

But there is another factor in the case. This is: 
contained in the evidence of an advocate of this Court 
who was the first witness for the defence. This 
gentleman says that he appeared for Jagmohan on the 
first trial and that he also argued the first appellant’s. 
application for permission to remove the materials. 
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that application he advised the appellants to take the 
law into their own hands and to remove the materials 
from the house site. 

Now I consider that that was very bad advice and 
that it was wrong for an advocate to give such advice. 
But that does not affect the fact that the advice was 
given. This fact shows that the appellants did not act 
on their own initiative either knowing that their action 
was wrong or not caring whether it was right or wrong. 
Instead they took care to obtain advice from an advocate 
of some standing and I think they were entitled to 
expect that the advice given to them would be such as 
they would be safe in following. In the face of this 
fact I find myself unable to find, as I should have found 
on the other facts of the case, that the appellants 
acted dishonestly. In my opinion therefore the appellant 
are entitled to acquittal. 

I therefore set aside the convictions and sentences 
passed upon Rangaswamy and Rackiah Pillay and direct 
that they be acquitted and that the fines, if paid, be 
refunded to them. Their bail bonds will be cancelled- 

The order of the Magistrate for the return to the 
complainant of the materials seized is confirmed. And 
I note for the information of the appellants that if they 
wish to assert their claim to the materials of the house 
in question they must do so by due process of law. 
Should they again take the law into th:ir own hands it 
is unlikely that any plea of a bond fide claim will avail 
them. 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt., K. C., Chief Justice, Mr. Justice Heald and 
Mr. Justice Brown. 


U MIN DIN 
v. 


U PO THAUNG.* 


Provincial Small Cause Courts Act (IX of 1887), Sch. II, Art. 31— ‘ Mesne 
profits,’ meaning of—Suits for mesne profits whether cognisable by a Small 
Cause Court. 

Held, that a suit for mesne profits is not of a nature cognizable by a Small- 
Cause Court under the Provincial Small Cause Courts Act. Mesne profits are 
those profits which the person in wrongful possession of immoveable property 
actually received or might with ordinary diligence have received therefrom, 
together with the interest on such profits. A suit for mesne profits is based on 
tort, but the enquiry necessary to decide such a suit is often, if not always, 
‘similar to an enquiry required for the taking of accounts. 

Antone v. Mahadev, 25 Bom. 85; Drigpal Singh v. Kunjal, 40 All. 1423 
Maung Tun E v. Maung Shwe Tha, 4 U.B.R. 83; Ramasami v. Authi Lakshmi, 
34 Mad. 502; Savarimuthu v. Aithurusu, 25 Mad. 103—referred to and 
approved. 

Girjabai v. Raghunath, 30 Bom. 147; Ma Pan v. Me U, 3 Ran. 390—distin- 
guished. ; 

Kunjo Behary Singh v. Madhub Chundra Ghose, 23 Cal. 884; Maung Hla 
Din v. Maung Kyaw Gale, 5 Ran. 388; Mussamat Kishen Kour v. Tulsa 
Singh, P.R. (1902) Civil No. 35—dissented from. 


The facts of the case appear in the judgment of 
Heald, J., reported below. 

The reference to a Full Bench was made in the 
following terms by:— 


Das, J.—The respondent filed a suit for the recovery 
of mesne profits due to him. He obtained a decree 
and the defendant appealed but the appeal was dismissed. 
The defendant now appeals to this Court. 

The respondent raises a preliminary objection that 
no second appeal lies as the suit was of the nature 
cognizable by the Small Cause Court. The appellant 


* Civil Reference No. 8 of 1927 arising out of Civil Second Appeal No. 613 
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argues that Article 31 of the Second Schedule to the 
Provincial Small Causes Courts Act provides .that a 
suit for the profits on immoveable property belonging 
to the plaintiff which have been wrongfully received by 
the defendant bars the Small Cause Court from trying 
the suit. Article 31 runs as follows:—‘‘ Any other suit 
for an account, including a suit by a mortgagor, after 
the mortgage has been satisfied to recover surplus 
collections received by the mortgagee, and a suit for 
the profits on immoveable property belonging to the 
plaintiff which have been wrongfully received by the 
defendant.” It is argued by the respondent that the 
last clause of this article is governed by the words 
“suit for an account,”’ that is the class of suits mentioned 
in the article must be a suit for an account. In the 
Full Bench case of Kunjo Behary Singh v. Madhub 
Chundra Ghose (1), 4 majority of the Judges decided 
that a suit for mesne profits was triable by a Small 
Cause Court, and that therefore no second appeal lay 
from the judgment, unless the value of the subject- 
matter was more than Rs. 500. But two of the learned 
Judges, namely, Mr. Justice Ghose and Mr. Justice 
Banerjee dissented from the decision of the majority 
and held that Article 31 of the Second Schedule applied 
to that class of suits and that therefore that class of 
suits was not cognizable by the Small Cause Court, 
Mr. Justice Banerjee in the course of his judgment at 
page 896 states as follows:—‘‘ The words ‘any other. 
suit for an account including a suit, &c.’ in Article 31 
quoted above, mean, in my opinion, ‘any other “ suit 
for an account,” taking the expression “suit for an 
account ”’ as comprehending also a suit, &c.’ For if the 
word ‘ including ’ was meant to exclude everything that 
did not come within the strict sense of the expression 


_ (2) (1896) 23 Cal. 884. 
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‘suit for an account,’ then the specification of the 
two distinct classes of suits that follows would be 
unnecessary.” 

In the case of Savarimuthu and others v. Aithurusu 
Rawthar (1), a Full Bench of the Madras High Court 
decided that a suit for mesne profits was not cognizable 
by a Small Cause Court. The referring Judges in 
the course of the order stated as follows :—“‘ The Second 
Schedule to the Provincial Small Cause Courts Act, 
after excepting from the cognizance of a Court of Small 
Causes, in clauses 29 and 30, certain specific suits for 
an account, also excepts by the first part of Article 31, 
“every other suit for an account’; but as a suit by a 
mortgagor to recover surplus collections received by 
the mortgagee after the mortgage has been satisfied 
(Article 105 of the Limitation Act) and a suit for mesne 
profits (Article 109) are not technically suits for an 
account, and would not therefore be comprehended 
in the expression ‘ any other suit for an account,’ the 
Legislature advisedly included these two classes of suits 
under Article 31, so that they may be specifically 
excepted from the cognisance of a Court of Small Causes. 
As these two classes of suits are akin to suits for an 
account, though not technically, such they were not 
inappropriately included in Article 31 instead of being 
provided for by a separate article.’ In the case of 
Antone v. Mahadev (2), a Bench of the Bombay High 
Court held that the suit for mesne profits fell within 
the exception of clause 31 of Schedule II of the Provincia] 
Small Cause Courts Act and was not of a nature 
cognizable by Courts of Small Causes, and that therefore, 
an appeal lay from that Court. My brother Pratt, 
however, in the case of Maung Hla Din v. Maung Kyaw 
‘Gale (3) disagreed with the decisions of the Madras 
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and Bombay High Courts, and agreed with the decision 
of the Calcutta High Court, and held that Article 31, 
Second Schedule, of the Provincial Small Cause Courts 
Act contemplates suits in the nature of suits for an 
account. I have carefully gone into the decision of 
my bother Pratt, and I must say that I cannot agree 
with him. If the Legislature had intended that the 
words ‘“‘a suit for the profits on immoveable property 
belonging to the plaintiff, etc.” in the second part of 
Article 31 should mean a suit for an account for the 


profits and nothing else, it is difficult to understand. 


why the word “including”? should have been used 
after the words “ any other suit for an account.” I am 
of opinion that the words “‘a suit for the profits on 
immoveable property belonging to the plaintiff, etc.” 
do not mean a suit for an account for the profits ‘only 
and that all suits for the profits on immoveable property 
are excluded from the jurisdiction of the Small Cause 
Court. 

As I am differing from the decision of my brother 
Pratt, I submit these papers to the Chief Justice for 
him to form a Bench to consider the question whether 
suits for mesne profits are of a nature cognizable by a 
Small Cause Court. 

Rauf for the appellant. 

Basu for the respondent. 


Brown, J.—The question referred to us for decision 
is whether suits for mesne profits are of a nature 
cognizable by a Small Cause Court under the Provincial 
Small Cause Courts Act. 

The question was fully discussed in the case of 
Kunjo Behary Singh v. Madhub Chundra Ghose (I), 
where a majority of a Full Bench of seven Judges held 
that a Small Cause Court had jurisdiction to entertain 

(i) (1896) 23 Cal. 884. 
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such cases. In the case of Maung Hla Din v. Maung 
Kyaw Gale (1), our brother Pratt expressed a general 
agreement with the views of the majority of the Judges 
in Kunjo Behary Singh’s case and although he did not 
expressly find that a suit for mesne profits was cognizable 
by a Small Cause Court, it would seem to follow from 
his arguments in his judgment that such a suit would 
be so cognizable. The question has been referred to 
us by our brother Das, because, in his opinion, the 
decision of the majority of the Bench of the High Court 
of Calcutta was erroneous. 

Article 31 of the Schedule to the Provincial Small 
Cause Courts Act excludes from the jurisdiction of 
the Small Cause Court ‘‘ Any other suit for an account, 
including a suit by a mortgagor after the mortgage 
has been satisfied to recover surplus collections received 
by the mortgagee and a suit for the profits on immoveable 
property belonging to the plaintiff, which have been 
wrongfully received by the defendant.”” The opinion 
of the majority of the Court in Kunjo Behary Singh’s 
case is. expressed by Petheram, C.J. In his view, 
Article 31 contemplates cases in which the _ plaintiff 
claims an account of monies which the defendant has 
received and to an account of which the plaintiff is 
entitled, because the monies received belong to him. 
He held that a suit for recovery of mesne profits was 
not a suit to recover the profits of immoveable property, 
but a suit for damages and that in that suit the profits 


of the property actually received by the wrong-doer 


may not even be the measure of the damages. The 

contrary view was held by Ghose, J., and Banerjee, J., 

who wrote separate judgments. In their view, although 

Article 31 is headed “ Any other suit for an account’ the 

Legislature did not intend to confine the scope of that 

article solely to suits for an account strictly so-called. 
(x) (1927) 5 Ran. 388. ’ 
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The arguments put forward in favour of this view 
appear to me to be of considerable weight. If. the 
article were intended to apply only to a suit for an account 
strictly so-called, then the whole of the article except 
the first six words would be mere surplusage. It seems 
to me that the Legislature, by not confining themselves 
merely to ‘‘ any other suit for an account,” but by going 
on to say that such suits included a suit by a mortgagor 
and a suit for profits on immoveable property in certain 
cases, intended that the article should apply to certain 
suits, which are not, strictly speaking, suits for an 
account at all, but which are analogous to suits for an 
account and which therefore should be treated in 
the same way as a suit for an account so far as 
cognizability by a Small Cause Court is concerned. 
It is true that a suit for mesne profits is based on tort 
and that what is claimed in such suit is compensation 
for damage suffered by reason of trespass, but in most, 
if not all, suits for mesne profits, the defendant has to 
account for all the profits of the land during the period 
that he has been in possession. And. the enquiry 
necessary to decide such a suit is often, if not always, 
similar to an enquiry required for the taking of accounts. 


Mesne profits are defined in section 2 (12) of the Code 


of Civil Procedure as “ Those profits which the person 


in wrongful possession of such property actually received: 


or might with ordinary diligence have received therefrom, 
together with the interest on such profits.’ Although 


a claim for mesne profits is based on trespass, the valuation’ 


of these profits under this definition depends not on 


what the plaintiff would have obtained from the land’ 
if there had been no trespass, but on what the defendant 


did actually receive or might with ordinary diligence 


have received. ‘The chief difficulty in the consideration 


of the question before us seems to me to lie not so much 
in the fact that Article 31 is headed “Any other suit 
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for an account ”’ as in the fact that the article does not 


U Min Diy say in express terms that a suit for mesne profits is 


U “Po 
‘THAUNG: 


Brown, J. 


excluded, but excludes only a suit for the profits of 
immoveable property belonging to the plaintiff which 
have been wrongfully received by the defendant. There 
is nothing here as to profits which the defendant might 
with ordinary diligence have received. The same words 
occur in Article 109 of the Limitation Act and although 
it has often been held that Article 109 applies to all suits 
for mesne profits, there is judicial authority for the 
contrary view. In the case of Ramasami Reddi and others 
v. Authi Lakshimi Ammal and others (1), it was held 
that Article 109 had no application in a suit for mesne 
profits where what was claimed was not the amount 
received by the defendants but the amount-which they 
might have received with due diligence although, 
curiously enough, the very same judgment accepted the 
view of the minority of the judges of the Calcutta High 
Court as to the meaning of Article 31 of the Small 
Cause Courts Act. 

The principal authority quoted in favour of the 
view that a suit for mesne profits is not cognizable 
by a Court of Small Causes is the case of Savarimuthu 
and others v. Aithrusu Rowthar (2). The opinion 
expressed by the Full Bench in that case was that a 
suit for the profits of immoveable property belonging 
to the plaintiff which had been wrongfully received by 
the defendant, who dispossessed the plaintiff in execution 
of a decree afterwards set aside on appeal, was not 
cognizable by a Court of Small Causes. The actual 
order of the Court said nothing about suits for mesne 
profits and contained no finding applicable to a suit 
for profits which the defendant might with due diligence 
have received, but, in the order of reference, in the 


— 


(1) (1910) 34 Mad. 502. (2) (1902) 25 Mad. 103. 
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remarks which were apparently accepted by the Full 
Bench, the view taken was that Article 31 did apply 
to suits for mesne profits. In the judgment of the 
referring Judges, the following passages occurs:— 
“Article 109 of the Limitation Act has always been 
held to apply to a claim for mesne profits, whether 
the measure of mesne profits be, at the option of the 
plaintiff, the actual profits which the person in wrongful 
possession received or the profits which he might, with 
ordinary diligence, have received. No doubt, as held 
by the Full Bench of the Calcutta High Court, a suit 
for mesne profits is not technically a suit for an account, 
though when the mesne profits claimed is the amount 
of profits actually received by the person in wrongful 
possession an account will invariably have to be taken 
and even when the claim is for profits which might 
have been received with ordinary diligence, an account 
in a certain sense, will have to be taken to ascertain 
the same.” 

The High Court of Bombay in the case of Antone 
v. Mahadev Anant (1) agreed with the minority of 
the Judges in Kunjo Behary Singh’s case. The same 
Court in a later case Girjabai Bhratar Gangadhar 
Balkrishna Bhat Thakar v. Raghunath (2), held that a 
suit for specific sums of money alleged to have been 
wrongfully received by the defendant as profits of 
land was cognizable by the Court of Small Causes. 
But the question was not referred to a Full Bench 
and the earlier decision of a Full Bench was not 
expressly dissented from. This case is therefore no 
real authority on the question now before us. 

The High Court of Allahabad in the case of Drigpal 
v. Kunjal (3), took the view that a suit for mesne profits 
was not cognizable by a Court of Small Causes, but 





(x) (1900) 25 Bom. 85. (2) (2905) 30 Bom. 147.. 
(3) (1917) 40 All. 142. 
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the reasons for this decision were not set forth at 
length. 

The late Chief Court of the Punjab followed the 
decision of the majority of the Calcutta High Court in 
the case of Mussamat Kishen Kaur vy. Tulsa Singh (1). 

It thus appears that the authorities on the question 
now before us are very conflicting. The High Court 
of Calcutta and the Chief Court of the Punjab have 
held that suits for mesne profits are cognizable by a 
Court of Small Causes, whilst the balance of authority 
in Madras, Bombay and Allahabad is to the contrary 
effect. The late Judicial Commissioner of Upper 
Burma in the case of Maung Tun E v. Maung Shue 
Tha (2) followed the decision of the Madras and 
Bombay High Courts. The question for decision is 
by no means an easy one, but after a careful consideration 
of the case, I am of opinion that the intention of the 
Legislature was to exclude such cases from the 
jurisdiction of the Court of Small Causes. Article 8 
of the. Schedule excludes ordinary suits for recovery 
of rent. Article 11 excludes any suit for the deter- 
mination or enforcement of any other right to or interest 
in immoveable property. It would be somewhat 
anomalous if suits of this nature were excluded, whereas. 
a Court of Small Causes were held competent to: 
entertain a suit for mesne profits, which would generally 
involve a question of title to land and would also often 
involve a lengthy enquiry into the amount of the profits. 
claimable. As I have already said, I do not consider it 
would be a reasonable interpretation cf Article 31 
to hold that that Article cannot apply to a suit other 
than a suit for an account strictly so-called. ‘There 
can be no doubt that in a very large number of suits 
for mesne profits what is claimed is the profits on 
jmmoveable property belonging to the plaintiff which 

(1) Punjab Record (1902) Civil No. 35. _ (2) (1921) 4 U.B.R. 83... 
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have been wrongfully ‘received by the ‘defendant and 
in my view of the article, such suits are not cognizable 
by a Court of Small Causes whether they are strictly 
speaking suits for account or not. That being so, I am 
unable to hold that it was the intention of the Legislature 
to exclude from the operation of this article suits for 
mesne profits, if the claim in them was based not on 
profits actually received, but on profits which ought to 
have been received. In every case the measure of 
relief is what the defendant has received or ought to 
have received and not what the plaintiff has lost, and 
although Article 31 does not exclude in so many words 
a suit for mesne profits as defined in section 2 (12) of the 
Code of Civil Procedure, I am of opinion that for the 
purposes of that article the defendant must be deemed 
to have received what he might with due diligence 
have received, and that a suit for mesne profits must 
be considered as a suit for the profits on immoveable 
property belonging to the plaintiff which have been 
wrongfully received by the defendant. 

My answer to the present reference therefore is 
that a suit for mesne profits is not of a nature cognizable 
by a Small Cause Court under the Provincial Small 
Cause Courts. Act. 


RUTLEDGE, C.J.,—I concur. 


Heap, J.—The respondent Po Thaung is Receiver 
of the estate of an insolvent Shwe Po, and the appellant 
Min Din is a person to whom the insolvent conveyed 
certain lands shortly before he became insolvent. 


The transfer to Min Din was annulled by the Insolvency 


Court, and the property vested in respondent. as 
Receiver. Respondent sued Min Din and two persons 
who claimed to be Min Din’s tenants to recover the. 


rents and profits of the land for the period. during. 
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which it had been in Min Din’s possession under the 
conveyance executed by the insolvent. The heading 
of the plaint described the suit as a suit to recover 
Rs. 250 as rent, but it was not in fact a suit for the 
recovery of rent. The plaint stated that Min Din’s 
two co-defendants had cultivated the lands, that a 
fair rent of the lands would be Rs. 250, that respondent 
as Receiver demanded that rent from those two 
defendants, that they refused to pay anything to 
respondent and said that they had already paid the 
rent to Min Din, and that the respondent as Receiver 
was entitled to recover the sum of Rs. 250 as rent from 
Min Din. 

The Township Court found that Rs. 250 would 
be a fair rent for the land and gave respondent a decreé 
against Min Din for that amount as mesne profits. 

Min Din appealed but his appeal was dismissed. 

He claimed to be entitled to file a second appeal 
in this Court under the provisions of section 100 of 
the Code but an objection was taken that the appeal 
was barred by the provisions of section 102 of the Code 
because the suit was a suit of the nature cognizable 
by Courts of Small Causes. 

There is a conflict of judicial decision on the 
question whether or not suits for mesne profits are 
suits of a nature cognizable by Courts of Small Causes, 
and therefore the learned Judge who dealt with the 
decree in this Court referred that question to this 
Bench. 

““Mesne profits’ are defined in the Code as those 
profits which the person in wrongful possession of the 
property “actually received or might with due diligence 
have received therefrom.” 

Article 31 of the Second Schedule to the Provincial 
Small Cause Courts Act excludes from the cognizance 
of Courts of Small Causes “a suit for the profits of 
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immoveable property belonging to the plaintiff which 
have been wrongfully received by the defendant.” 

I entirely agree with the judgment of my learned 
brother Brown, which I have had the advantage of 
reading and in which the learned Chief Justice concurs, 
that Article 31 excludes from the cognizance of Courts 
of Small Causes suits for mesne profits alleged to have 
been actually received. 

Strictly speaking that finding is sufficient for the 
disposal of the present reference, since in the plaint 
in this case it was alleged that the rents, which so far 
as the receiver was concerned were claimed as mesne 
profits, had actually been received by the defendant 
Min Din. 

My learned brother has however found that all 
suits for mesne profits, whether alleged to be profits 
actually received or alleged to be profits which might 
with due diligence have been received, come within 
the meaning of Article 31. 7 

A Bench of this Court has held in the case of 
Ma Pan vy. Me U (1), that a suit for rent of agricultural 
land, although such a suit is ordinarily excluded from 
the cognizance of Courts of Small Causes, is a suit of 
the nature cognizable by Courts of Small Causes, but 
that decision was based largely on the considerations 
that a rent suit is a suit on contract for an ascertained 
sum that in such suits no question of title to the property 
ordinarily arises, that suits for house-rent are expressly 
made cognizable by Courts of Small Causes, and that 
suits for the rents of agricultural lands are in certain 
circumstances cognizable by such Courts. 

There is a clear distinction between suits for rent 
and suits for mesne profits. Wharton’s Law Lexiccn 
cites with apparent approval the definition of ‘‘ mesne 
profits’ given in Odgers on Pleading which says that 


(1) (1925) 3 Ran. 390. 
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“Mesne profits are the rents and profits which a 
trespasser has or might have received or made during 
his occupation of the premises and which therefore 
he must pay over to the true owner as compensation 
for the tort which he has committed. A claim for 
rent is therefore liquidated, while a claim of mesne 
profits is always unliquidated.” 

Suits for the possession of immoveable property 
or for the recovery of an interest in such property, 
suits for the partition of such property, suits for the 
‘assessment, enhancement, abatement, or appcrtionment 
of the rent of such property are expressly excluded 
from the cognizance of Courts of Small Causes, while 
even suits for the recovery of rent (other than house 
rent), that is suits for a liquidated amount due on 
a contract, in which no question of title to the property 


-ordinarily arises are only conditionally cognizable by 


such Courts. If such suits are excluded, it seems 
inconceivable that suits for mesne profits, which are 
‘suits not for a liquidated amount due in respect of 
a contract but for an unliquidated amount due as 
-compensation for a tort, in respect of which the question 
-of title necessarily arises, should be included, particularly 
when the measure of compensation is ordinarily not 
the actual rent but a fair rent which has to be determined 
‘by the Court. 

Claims in respect of mesne profits are of course 
ordinarily made in suits for the possession of immoveable 
property, in which they are expressly allowed to be 
joined, and when they are so joined no question of their 
being cognizable by Courts of Small Casuse arises. 
‘The question of the cognizance of such Courts arises 
only in cases where mesne profits are claimed in a 
separate suit, and in such cases I see no difficulty where 
it is alleged that the profits have been actually received, 
since Article 31 seems to me to cover such cases. 
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But it would be obviously inconvenient and, I = 1927 
think, irrational to hold that suits for mesne profits U Min Din 
are excluded from the cognizance of Courts of Small vu Po 
Causes in cases where the profits are alleged to have “TN* 
been actually received and are therefore easily 
ascertainable, and at the same time to say that they 
are included in cases where the profits are not alleged 
to have been actually received and where the Court 
has to decide not what were the actual rents and profits 
which. were received, but what would be a fair 
assessment of the rents and profits which with due 
diligence might have been received. 

Although it must be admitted that Article 31 does not 
in terms cover the case of profits which have not actually 
been received, nevertheless in my view it is impossible to 
hold that it does not cover suits for mesne profits generally. 

The basis of a suit for mesne profits is, I think 
profits received, but by the definition of mesne profits 
such profits are made to include profits which with 
due diligence might and ought to have been received 
and are therefore deemed to have been received. 
By reason of the nature and definition of mesne profits 
a suit for mesne profits seems necessarily to involve 
an allegation that the profits have been actually received 
or might with due diligence have been received. Both 
parts of that allegation are necessarily involved by 
reason of the definition. It is immaterial to the plaintiff 
whether the profits have actually been received by the 
defendant or are deemed to have been received. All 
that the plaintiff need say is that he claims mesne profits, 
and since mesne profits include profits received, the 
suit falls within the meaning of Article 31 and is 
excluded from the cognizance of a Court of Small Causes. 

I would answer the reference as follows: — 

“Since the suit in respect of which the reference 
was made is a suit in which it is alleged that the prefits 


HEa.p, J. 
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were actually received by the defendant, that suit is 
excepted from the cognizance of a Court of Small Causes 
by the provisions of Article 31 of the Second Schedule 
to the Provincial Small Causes Courts Act and is 
therefore not a suit of the nature cognizable by Courts 
of Small Causes.” 

As for the further question whether suits for mesne 
profits in which it is not expressly alleged in the plaint 
that the profits have been received are excluded from 
the cognizance of Courts of Small Causes I would say 
that from the nature and definition of mesne profits 
every suit for mesne profits must be a suit in which it is 
alleged that the defendant either has received or must 
be deemed to have received the profits, and that the 
allegation that the defendant has received the profits, 
which is inherent in such suits brings them within the 
meaning of Article 31. For this reason I accept the 
view that “a suit for mesne profits not is of a nature 
cognizable by Small Cause Courts under the Provincial 
Small Cause Courts Act.” 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., KC., Chief fustice, and Mr. Fustice Carr. 


RANGOON TURF CLUB 


v. 
THE CORPORATION OF RANGOON.* 


Race course, basis of assessment of—‘‘ Contractor's test” inapplicable—Profit of 
race course owners a good basis for assessment. 


Held, that the profits of a race course form a sound basis for assessing the 
premises, and having regard to the quasi-monopoly values of the premises in 
question, the “‘ contractor’s test ’’ was inapplicable. 

Dodds v. South Shields Union, (1875) 1 Q.B.D. 9; Cartwright v. Sculcoates, 
2 Q.B.D. 133; Kingston Union v. Metropolitan Water Board, (1926) A.C. 3313 
Ko Po Yee v. Corporation of Rangoon, 5 Ran. 161; Mersey Docks v. Birkenhead, 
(1901) A.C. 175; Port of London v. Orsett Union, (1920) A.C. 273, Regina vy. 
Verrall, (1895) 2 Q.B.D. 133—,referred to. 


~ 


~ Leach for the appellant. 
N. M. Cowasjee for the respondent. 


RUTLEDGE, C.J., and Carr, J.—This is an appeal 
from a judgment of the Chief Judge of the Small Cause 
Court confirming the order of the Commissioner of the 
Rangoon Corporation, assessing the premises of the 
appellant at Rs. 40,000 per mensem. 

This Court is only concerned with the basis of the 
principle of the assessment. In regard to this, the 
appellant contends that the principle of a hypothetical 
tenant was not the proper one to apply in this case, 
and that the assessment should have been based on 
what is known as “ the contractor’s test.” 

We cannot help thinking, as Lord Atkinson said 
in Kingston Union v. Metropolitan Water Board (1), 





* Civil Miscellaneous Appeal No. 72 of.1927. 
(1) (1926) A.C. 331. 
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“that in this case the appellants have been betrayed into 
confounding the measure with the thing to be measured. 
The thing to be measured is, in all cases, the reasonable 
vent which the hypothetical tenant would be willing to 
pay.. Nothing which can be suggested as a measure of 
that thing can be substituted for the thing itself.” 

The learned Chief Judge of the Small Cause Court 
pointed out this confusion at the beginning of his 
judgment, but it has been repeated in this appeal. But 
the real question at issue and the question which has 
been argued is whether the Commissioner was right in 
basing his assessment on a consideration of the profits 
made by the appellant from the use of the premises 
in question or whether what is known as_ the 
“* contractor’s test”? should be adopted as the basis. 

_. We have been referred to the case of Regina v. 
Verral (1).' That was a case of the assessment of a 
private race course. All that was held in it was that 
the books of the proprietors of the race course were 
clearly elements for consideration in arriving at the 
value of the occupation. We have also been referred 
to the following cases :— | 

Dodds vy. South Shields Union (2); Cartwright v. 
Sculcoates (3); Mersey Docks v. Birkenhead (4); and 
the Port of London vy. Orsett Union (5). 

It is noticeable that in none of these cases was there 
any question of the application of the “‘ contractor’s 
test.”” In the earlier of these cases it was suggested 
that in ordinary cases evidence as to the actual profits 
made from the premises in question was not legaily 
admissible, and that the assessment should be made 
on a consideration of the rents actually paid for similar 
premises. In the later. cases, however, this proposition 





(1) (1875) 1 Q.B.D. 9. (3) (1900) A.C, 150. 
(2) (1895) 2 Q.B.D. 133. (4) (rg01) A.C. 175. 
» (5).(1920) A.C. 273. 
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was considerably modified, and it was held that in all 
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cases it was open to the assessing authority to take into Racoon: 


consideration profits actually made by the occupiers of 
the premises to be assessed. It would appear, however, 
that the Courts would still consider it undesirable that 


URF 
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TION OF 


there should be an enquiry into the profits if the Rancoon. 
assessment could be satisfactorily made by the ordinary Rvmeper, 


methods. 

Mr. Cowasjee has referred us to the case of Kingston 
Union v. Metropolitan Water Board (1), but we do not 
think that that decision carries the matter.any further 
than the previous cases. The question there was of the 
assessment of the properties of a water supply under- 
taking over a number of different rating areas. It was 
held that in such a case the proper method of assessment 
was to consider the profits of the undertaking as a 
whole and then to apportion the total rateable value 
between the several parishes having regard to the 
directly and indirectly productive hereditaments therein,- 
according to the recognized practice.. The circumstances 
of that case, therefore, clearly differ considerably from. 
those of the present case. 

We do not think it necessary to discuss the 
abovementioned cases more fully since they have been 
very carefully considered by the learned Chief Judge, 
and we agree generally with what he has said about 
them. We think that, on these cases, there can be no 
possible doubt that it was open to the assessing authority 
to take into consideration the profits actually made by 
the appellant from the premises in question, and we 


are unable to hold that the authority has erred by not 


cc 


applying the “contractor’s test.” This test has been 

discussed at some length by a Bench of this Court in 

Ko Po Yee v. Corporation of .Rangoon (2), and. we have 

little to add to what has already been said in that case. 
(1) (1926) A.C. 331. (2) (1927) 5 Ran. 161. 


.J., AND 
Carr, J. 


78 


1927 


RANGOON 
Torr 
CLuB 

vw. 
THE 
“CORPORA- 
TION OF 
RaNGoon. 





RUTLEDGE, 
C.J., AND 
Carr, J. 


INDIAN LAW REPORTS. [VoL. VI 


In the existing circumstances in Rangoon the actual 
letting of the race course to a tenant cannot well be 
imagined, as it is unlikely that the Government would 
permit this to be done. It is one thing for Government 
to allow a Club managed by a number of well-known 
people of high social standing and integrity to reap no 
pecuniary advantage in carrying on a Racing Club and 
it is an entirely different thing to allow an individual 
or syndicate to carry on such an undertaking for profit 
or gain, and there is no other race course in existence 
in Rangoon. Consequently, it is impossible to arrive 
at the annual value of the race course now in question 
by the ordinary method of comparison with similar 
properties. It is obvious, therefore, that some other 
method must be applied, and the only two possible 
methods are that which the Commissioner has adopted 
and the ‘“contractor’s test,” as contended by the 
appellant. 

A very strong objection to the ‘“ contractor’s test,” 
in our opinion, is the very fact that the premises have 
at least a quasi-monopoly value, and that, therefore, 
the benefit to be derived from the premises cannot be 
arrived at by a consideration only of the value of the 
land, buildings and machinery. That, we think, is 
sufficient to bar out the use of the “ contractor’s test ”’ 
altogether, and we agree with the learned Chief Judge 
that the Commissioner has not erred in principle in his 
assessment. 

The other grounds of appeal taken up all relate 
to matters of detail, and we do not think that any of 
them can be considered to be questions as to the basis 
of principle of assessment within the terms of section 91 
(3), of the Rangoon Municipal Act. They cannot, 
therefore, be considered in this Court. 

The Commissioner has discussed at some length 
the question. of whether allowance should be made 


ce 
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for the unpaid services of the Stewards of the Club. 
He admits that their services contribute very greatly 
to the Club, but, as he finds it impossible to calculate 
what the value of those services is, he allows nothing 
for them. Had we been in his position we should 
have been inclined to make a generous allowance in 
respect of those services, and we hope that at the next 
assessment he may reconsider this point. But, as we 
have already said, we do not think that this is such a 
question of principle as to come within the jurisdiction 
of this Court. 

The appeal, therefore, fails and is dismissed with 
costs, ten gold mohurs. 


PRIVY COUNCIL. 


MA SAW KIN anp otuers (Defendants) 
Uv. 


MAUNG TUN AUNG GYAW (Piainiiff). 
(On Appeal from the High Court at Rangoon.) 


Burmese Buddhist Lin Dives Davies Paige Nee case— Manugye, 
| AE Pa GS 


In a suit in which in 1923 a Burmese Buddhist claimed as heir to his deceased 
wife, the defendants pleaded that the plaintiff and his wife had been divorced 
in 1916, and alternatively that the plaintiff had deserted his wife for over three 
years and entered into a second marriage, and that thereby there had been a 
dissolution of the marriage. There were concurrent findings by the Courts in 
Burma that there had not been a divorce by mutual consent. On the issue as to 
desertion the Appellate Court found that there had been only a living apart by 
mutual consent, or if there had been any desertion, it was by the wife ; they 
accordingly made a decree for the plaintiff. ‘The Judicial Committee agreeing 
that the effect of the evidence was as above stated: — 

Held, that the appeal failed as the defendants had not established the allega- 
tions upon which they had gone to trial, and it was not open to them to set up 
a fresh case, namely that there had been a living apart which under Manugye, 


* PRESENT:—VISCOUNT SUMNER, LorD SINHA, Sir JOHN WALLIs and Sir 
LANCELOT SANDERSON. : 
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Chap. V, s. 17, resulted in a dissolution of the marriage on the expiration of 
the period therein mentioned. 

No decision therefore was given whether as held by the Full Bench in Ma 
Nyun v. Maung San Thein, (1927) 5 Ran. 537, the circumstances stated in 
Manugye, V. s. 17, caused a dissolution of the marriage automatically, or 
whether, as had been held by a majority of the Full Bench in Thein Pe v. U Pet, 
(1906) 3 L.B.R. 75, there must be further some act of volition. 

Provisions dealing with such a serious matter as the severance of the 
marriage tie must be construed strictly and fully complied with. In Manugye, 
V, s. 17, unless the two conditions therein referred to exist, the text gives the 
wife no right to remarry, and the marriage must be considered as subsisting. 


Mah Nhin Bwin v. U Shwe Gone, (1914) L.R. 41 L.A. 121, and Ma Hmon v. 
Maung Tin Kauk, (1923), t Ran. 722—also referred to. 


Decree of the High Court affirmed. 


Appeal (No. 25 of 1926) from a decree of the High 
Court (January 23, 1925), reversing a decree of the 
District Court of Thayétmyo (August 20, 1923). The 
suit was instituted in the District Court in 1923 by the 
respondent who claimed to recover from the appellants 
possession of the property of his deceased wife, 
Ma Thet She. The defendants pleaded that the plaintiff 
and his wife had been divorced in 1916, and alternatively 
that the plaintiff had deserted his wife for over three 
years and had remarried and that the marriage was 
thereby dissolved. 

The facts appear from the judgment of the Judicial 
Committee. 

The District Judge found that there had been 
no divorce by mutual consent. In his view the 
circumstances amounted to desertion by the plaintiff 
continuously for upwards of three years; after con- 
sidering the authorities he held that there had been 
a dissolution of the marriage. Accordingly he dismissed 
the suit. ' 

On appeal to the High Court the decree was set 
aside, and a decree made for the plaintiff. 

The learned Judges (Young and Brown, JJ.) agreed 
with the finding that there had been no divorce by 
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mutual consent. In their view there had been no 
desertion by the plaintiff, only a mutual living apart 
which, in their opinion, did not amount to a deser- 
tion. 

1927, October 24 and 25. DeGruyther, K.C., and 
E. B. Raikes for the appellant. The evidence established 
the conditions which under Manugye, Chap. V, s. 17, 
result in a dissolution of the marriage tie. Under that 
section it is not necessary that there should be a 
desertion in the sense in which that word is used in 
English law ; the word “ deserted”’ does not occur in 
Richardson’s translation. Nor was it so used in the 
amended written statement. At the trial the amendment 
was taken as based upon Manugye, Chap. V,.s. 17. For 
the purposes of that section it is sufficient if there has 
been, as there was in this case, a living apart and a failure 
by the husband for the prescribed period to maintain 
his wife. Having regard to the conduct of the plaintiff 
his wife was justified in excluding him from her house. 
The Full Bench rightly held in Ma Nyun v. Maung 
San Thein (1), reversing the majority decision in 
Thein Pe v. U Pet (2), that the conditions prescribed 
in the text result in an automatic dissolution of the 
marriage. Reference was made also to Nga Nwe v. 
Mi Su Ma (3), Po Maung v. L.H.R.L.P. Nagalingam 
Chetty (4), Ma Yi.v. Ma Gale (5), Maung Shwe Sa v. 
Ma Mo (6), and to Manugye, Chap. X, s. 3. 

Pritt, K.C., and A. W. Roskill for the respondents 
were not called upon. 

November 21. The judgment of their Lordships 
was delivered by Sir John Wallis— 

This is an appeal from a decree of the High 

Court at Rangoon reversing a decree of the District 





(1) (1927) 5 Ran. 537. (4) (1892-96) 6 U.B.R. II, 53. 


(2) (1900) 3 L.B.R. 175. (5) (1912) 6 L.B.R. 167. 


(3) (1886) S.J.L.B. 391. (6) (1922) x B.L.J. 24. 
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1927 Court of Thayetmyo. The suit was brought by the 
Ma Saw Kiw plaintiff, Maung Tun Aung Gyaw, claiming as heir of 
orers his deceased wife, Ma Thet Shay, against the three 
Mauna Tux defendants, her sister and her sister’s husband, Ma Saw 
Aunc Gyaw. Kin and Maung Shein, and Maung Aung Pe, his son 
by his deceased wife, for a partition of the properties 
inherited by the sisters Ma Thet Shay and Ma Saw Kin 
from their father U Hle, and also of properties acquired 
by the joint exertions of the plaintiff, his deceased 
wife and her. sister Ma Saw Kin, the first defen- 
dant. 
The defendants pleaded that the plaintiff and his 
wife were divorced in or about Tabaung, 1277 (March, 
1916), and that the plaintiff was not entitled to any share 
in the property of U Hle, his deceased wife’s father. 
They also denied that any property had been acquired 
by the joint exertions of the plaintiff, his wife and the 
first defendant, or that they were in possession of any 
properties to which he was entitled. Issues were then 
settled, the first issue being: “‘ Was the plaintiff divorced 
from Ma Thet Shay, as alleged by the defendants ?” 
Subsequently the defendants were allowed to amend 
their pleadings by inserting the following plea: ‘“ In 
the alternative, these defendants plead that the plaintiff 
having deserted Ma Thet Shay for over three years 
and contracted a second marriage, the parties had 
thereby become divorced.”’ 
An additional issue was framed on this amendment: 
““ Was there a desertion as alleged in the written state- 
ments in or about Tabaung, 1277, and does such 
desertion operate as a divorce ?”’ 
On the first issue the defendants gave evidence of 
a divorce by mutual consent but this evidence was 
disbelieved both by the District Judge and the High 
Court, so that there are concurrent findings that there 
was no divorce by mutual consent. On the additionay 
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issue as to the alleged desertion by the husband in 
March, 1916, and its operating as a divorce, the District 
Judge did not find that there had .been any actual 
desertion by the husband, as it was clearly proved 
that the separate living was against his will, but he 
held with reference to certain decisions of the Burmese 
Courts that the plaintiff’s conduct having, as he found, 
justified his wife in living apart from him, their 
separation for three years might be treated as desertion 
for that period by the husband, and accompanied as 
it was by his openly living with his junior wife Ma 
Ngwe Yon, might be treated as having dissolved the 
marriage. 

On appeal the learned Judges of the High Court, 
whilst agreeing with the Trial Judge that there had 
been no divorce by mutual consent, held that the 
desertion, if any, was by the wife and not by husband, 
and that on the facts proved there had been no divorce. 

As to the plea that the parties had become divorced 
by reason of the plaintiff’s having deserted his wife 
for over three years and taken another wife, their 
Lordships have come to the conclusion that the finding 
of the High Court, in which they concur, that there 
was no desertion by the husband, amounts to a finding 
for the plaintiff on the additional issue, and is sufficient 
to dispose of the appeal, as the appellants have failed 
to prove the grounds of divorce on which they went 
to trial, and cannot now be allowed to set up a fresh 
case. 

According to the ruling of their Lordships in Ma 
Nhin Bwin v. U Shwe Gone (1), the Burmese law in 
this and similar questions is to be determined by the 
Manugye or Damathat of the Laws of Menoo, with 
such assistance as may be derived) where neécessary 





(1) (1913) 41 Cal. 887; L.R. 41 I.A. 121. 


83 


1927 


Ma Saw KIN 
AND 
OTHERS 
v. 
Maun 'TuN 
Aunc GYAw. 


84 


1927 


Ma Saw Kin 
AND 
OTHERS 
oe 
Maunc Tun 
AunG GYaw. 


INDIAN LAW REPORTS. [VoL. VI 


from the other Damathats. As regards the question 
of divorce, there have been considerable differences 
of judicial opinion in Burma both as to the proper 
interpretation of the texts themselves and as to whether 
some of them should not be considered obsolete. Thus 
the question whether either party has a right to divorce 
without fault of the other on giving up all share in 
the joint property in accordance with Manugye, XII, 
sect. 3, has given rise to"conflicting decisions, which are 
cited in the case of Ma Hmon v. Maung Tin Kauk 


(1). ; 

In the present case their Lordships are only concerned 
with the question of divorce as grounded on desertion, 
which is dealt with in Manugye, V, ss.14—17. Ss. 14— 
16, which may or may not be obsolete, deal with the 
right of the wife to remarry in case of the husband’s 
absenting himself for purposes of trade or in search of 
knowledge, or on military service. In the first two 
cases the wife’s right to remarry only arises where the 
husband, in addition to being absent for the period 
mentioned, has failed during that time to send her 
letters and presents. If he has, the texts give her no 
right to remarry. The present case is governed by 
the next section, 17, which has the following caption: 
“The law when a husband and wife having no affection 
for each other separate.” The material part of the 
section is as follows:— 

“ Any husband and wife living together, if the husband, saying 
he does not wish her for a wife, shall have left the house, and 
for three years shall not have given her one leaf of vegetables or 
one stick of firewood, at the expiration of three years, let each 
have the right to take another wife and husband. If the wife 
having affection for the husband, shall leave the house and where 
they were living together, and, if during one year he does not 
give her one leaf of vegetables or one stick of firewood, let each 





(1) (1923). Ran. 722. 
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have the right of taking another husband or wife; they shall not 
claim each other as husband and wife; let them have the right 
to separate and marry again.” 

The section goes on to provide that if the wife 
remarries without waiting for the three years, or if 
the husband remarries without waiting for the one 
year, the party so wrongfully remarrying is to forfeit 
all the joint property of the first marriage, 

“and if (the person in fault) comes to the house of the other, 


the person not in fault may turn (the other) out, but not accuse 
each other of taking a paramour or seducing husband or wife.’ 


In their Lordships’ opinion, provisions of this 
kind dealing with such a serious matter as the severance 
of the marriage tie must be strictly construed and fully 
complied with. There has been much difference of 
opinion in Burma, and two Full Benches of the High 
Court have arrived at opposite conclusions, on the 
question whether, when the husband or wife has left 
the home, the marriage is put an end to by the fact of 
the husband’s omitting to send the wife anything for 
three years or one year, as the case may be, or whether 
there must be some further act of volition showing an 
intention to determine the marriage relation, such as 
remarriage or a suit for divorce (1). 

Their Lordships express no opinion on that question, 
because it only arises under the terms of the section 
where there has been desertion on the one side or the 
other and failure on the part of the husband to provide 
the wife with any maintenance for the specified period. 
Unless both conditions are satisfied, the text gives the 
wife no right to remarry, and the marriage tie must be 
considered as subsisting. 

In the present case the plaintiff was married to 
Ma Thet Shay in 1887, and, as observed by one of 


(1) See Ma Nyun v. Maung San Thein, (1927) 5 Ran. 537 reversing 
Thein Pe v. U Pet, (1906) 3 L.B.R. 75. 
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the learned Judges, lived with her more or less amicably 
until the year 1916, a period of nearly thirty years. 
By that time marital relations between the parties had 
ceased for some years, and the plaintiff had taken a 
junior wife, for whom he provided a separate residence, 
whilst continuing to reside with the senior wife. Prior 
to 1916, when the divorce by mutual consent was said 
to have taken place, there were quarrels between the 


-husband and wife. Ma Thet Shay and her sister 


Ma Saw Kin, the first defendant, who had inherited 
considerable property from their father, in which their 
husbands were entitled to share, lived with their 
husbands at 171, Main Road, until, in consequence of 
an evil omen, they all moved to No. 17. Not long 
afterwards Ma Thet Shay and her sister went to live 
in another house, leaving the plaintiff in No. 17, but 
they continued to send him his food until 1918, when 
it stopped. He then began to live openly with the 
junior wife, to whom he had long been married. 

As Ma Thet Shay had inherited considerable 
property from her father, and then was in an advanced 
stage of tuberculosis, of which disease she died in 1922, 
it was obviously the plaintiff’s interest to resist a divorce 
which might affect his rights of inheritance in his wife’s 
estate. In these circumstances he appears to have 
acquiesced in his exclusion from his wife’s house, to 
the extent of not suing for restitution of conjugal rights, 
or himself suing for divorce, but the evidence shows 
that he always repudiated the notion that there had 
been any divorce, and that he continued to make 


unsuccessful efforts to communicate with his wife until 
she died. 
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In these circumstances their Lordships agree with 1927 
the learned Judges of the High Court that the effect MasawKm 
of the evidence is that there was only a living apart by  ormmas 
mutual consent, or, if there was desertion at all, it was Maine ‘Tue 
desertion by Ma Thet Shay. That is not the case set AvNc Gyaw. 
Up here. 

For these reasons their Lordships agree with the 
learned Judges of the High Court that the defendants 
have failed to prove that the plaintiff was divorced 
from Ma Thet Shay, and are of opinion that the appeal 
should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 


Solicitors for appellants:—Sanderson, Lee & Co. 
Solicitors for respondent:—Holmes, Sen & Pott. 


ORIGINAL CIVIL. 


Before Mr. Justice Otter. 


N.P.A. CHETTIAR FIRM 1927 


v3) Dee. 1. 


H. C. SHARMA.* 


Lien—An unpaid builder whether entitled to a lien on the building —The maxim 
quicquid plantatur solo, solo cedit how far applicable in India, 

Held, that the maxim, quicquid plantatur solo, solo cedit (whatever is affixed 
to the soil belongs thereto), applies to chattels affixed to the land in India unless 
by customary or local law such application is prohibited. As a matter of equity, 
the maxim would not apply in India to tenants who make improvements or to 
bond fide transferees where improvements were made under circumstances that 
the owner of the land ought not to benefit thereby. 

Held, that an unpaid builder as such has no lien upon the building in his 
possession for the balance due to him under the contract for construction. 

Beni Ram v. Kundan Lal, 21 All. 496; Dunia Lall Seal vy. Gopi Nath Khetry 
and others, 22 Cal. 820; Ismail Khan Mahomed v. Jaigun Bibi, 27 Cal. 570; Fuggat 
Mohinee Dossee v. Dwarka Nath Bysack, 8 Cal. 582, Parbutty Bewan v. 
Woomatara Dabee, 14 Beng. L.R. 201; Russickloll Mudduck v. Lokenath 
Kurmokar, 5 Cal. 688; Shib Doss Banerjee v. Bamun Doss Mookerjee, 15 W.R. 3603 


* Civil Regular Suit No. 246 of 1926. 
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Thakoor Chunder Promanick and others vy. Ramdhone Buttachaya, 6 Suth. W.R. 
228—referred to, 

Narayan Das Khettry v. fatindra Nath Roy Chowdhury, 54 1.A. 218— 
distinguished. 

The plaintiffs, as transferees of an unfinished house 
and the land upon which it stands, claim possession 
of the same. The defendant claims to be entitled to 
retain possession of the suit property by virtue of a 
lien upon it in respect of a balance alleged to be due 
to him under the contract for the erection by him of 
the building. He claims that (1) there was a specific 
agreement creating a lien upon the building for any 
balance due to him and (2) irrespective of any specific 
agreement, he, as an unpaid builder, is at law entitled 
to a lien upon the building. The plaintiffs deny that 
there was a balance due as alleged by the defendant. 
Three preliminary issues were framed, (1) Whether 
there was an express agreement to give a lien (2) if 
not, is the defendant entitled to a lien in law? (3) 
Is the plaintiff entitled to possession of the building ? 
If so, on what terms; it being assumed for the purposes 
of this hearing that the defendant has not been paid 
the full amount due under him, as, if there is a finding 
in his favour on the three issues, the question of amount 
due (if any) must be referred to the Official Referee 
for the taking of accounts. The case went to trial 
on these issues with, 


Leach for the plaintiffs. 
Hay and Dadachanji for the defendant. 


The learned Judge held on the evidence that no 
specific agreement was come to for a lien on the house 
for any balance due on the contract for erection. He 
then proceeds to deal with the questions of law involved 
in the second and third issues. 
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Orrer, J.—The remaining question therefore is 
whether the defendant is entitled as a matter of law 
to remain in possession of the building by reason of a 
lien operating in his favour as against the plaintiffs. 
It is necessary to see first of all whether such a lien 
can operate at all in favour of an unpaid builder in 
this country. It is perfectly clear so far as materials 
incorporated into the structure are concerned that 
under the law of England it cannot. The principle 
expressed by the maxim “ guicquid plantatur solo, solo 
cedit”” prevents it. See Hudson’s Law of Building 
Contracts, 4th edition, at ‘page 566 et seg; and also 
Halsbury’s Laws of England, Vol. III, pages 164, 260 
and 264 (Articles 323, 542 and 552 respectively). It 
is said, however, that this principle does not apply in 
India, and that therefore a lien over such materials 
can be created. Two authorities were cited to me 
by Mr. Hay in support of this contention. Narayan 
Dass Khettry v. Jatindra Nath Roy Chowdhury (1), (a 
decision of the Judicial Committee), was the first of 
these. The questions in that case arose under the 
Land Acquisition Act of 1894. The facts shortly were 
that the original proprietor of a piece of land had 
built a house upon it, and subsequently the land was 
sold for arrears of revenue. After this sale, proceed- 
ings were taken to acquire the land under the Act 
of 1894, and the sum awarded included Rs. 12,388 
in respect of “structures.” The auction-purchaser 
claimed the whole of this sum. The first question 
was whether the house passed to the auction-pur- 
chaser by reason of the revenue sale. The answer 
to this question depended to some extent upon the 
construction of the relevant provisions of the Revenue 
Act, and in particular upon whether a house was 
covered by the word “‘estate.”” The Committee held 


(1) 1927 54 LA. 218. 
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that the building did not pass, and in so holding they 
considered that the word “estate”? must be taken to 
have a more restricted meaning than in English law, 
and that the Government’s power of sale for arrears 
of revenue primd facie is limited to the land which 
is subject to the payment of the revenue. The 
Committee also had regard to “the view held in 
India respecting the separation of the ownership of 
buildings from the ownership of the land and to the 
recognition . . . . . that there is no rule of law 
that whatever is affixed or built on the soil becomes 
a part of it and is subject to the same rights of 
property as the soil itself.” It was for these reasons 
that the Committee were of opinion that special words 
in the Act would be necessary to make a building 
subject to sale. Their Lordships apparently approved 
what was stated by a Full Bench in the case of 
Thakoor Chunder Poramanick and others v. Ramdhone 
Buttachaya (1) and the following passage in the judg- 
ment in that case was quoted by them: “‘ We have 
not been able to find in the laws or customs of this 
country any traces of the existence of an absolute 
rule of law that whatever is affixed or built on the 
soil becomes a part of it, and is subjected to the same 
rights of property as the soil itself.”” That the law is 
different in this country from that in force in England 
is clear.from these cases and also from the case of 
Shib Doss Banerjee v. Bamun Doss Mookerjee (2), 
which was the second case relied upon by Mr. Hay. 
In Thakoor Chunder’s case improvements were made 
by a bond fide holder under a defective title, and it was 
held that he could either remove the building or obtain 
compensation. This principle is now recognised in 
the provisions of section 51 of the Transfer of Property 
Act, 1882. In the case of Shib Doss Banerjee, a 
(x) (1866) 6 Suth, W.R. 228. (2) 15 W.R. 360. 
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similar principle was laid down, where a landlord had 
allowed his tenant to build a house upon the demised 
land. The houses in that case were brick houses, but 
apparently the land was in a country district. 

This principle also finds a place in the Transfer 
of Property Act [see section 108, sub-sections (h) and 
(p)] where it is provided that a lessee may remove at 
any time during the continuance of the lease all 
things which he has attached to the earth provided 
he leaves the property in the same state as he 
received it. He cannot however without the lessor’s 
Consent erect any permanent structure on the 
property except for agricultural purposes. 

There are a number of cases where similar 
questions arose. See (among others) Parbutty Bewan 
v. Woomatara Dabee (1). (But this actual decision 
turned upon the existence of custom). Russickloll 
Mudduck vy. Lokenath Kurmokar (2); Yeshwadabat 
and one v. Ramchandra Tukaram (3); Dunia Lall 
Seal v. Gopi Nath Khetry and others (4); Ismail Khan 
Mahomed v. faigun Bibi (5). 

I was referred by Mr. Leach to the case of 
Juggut Mohinee Dossee v. Dwarka Nath Bysack (6) 
where the cases of Thakoor Chunder Poramanick (7) 
and Russickloll Mudduck (2) were referred to, and where 
it was held that as against a reversioner, a defendant 
who had bought an interest in land after a house 
had been built upon it was not entitled to a fair 
price for the building or to remove the materials. 
In that case, the Court distinguished between a rule 


to be observed in the mofussil (where houses are 


easily pulled down) and in a large modern town like 


(1) 14 Bengal L.P. 2or. (2) (1880) 5 Cal. 688. 
(3) (1893) 18 Bom. 66. (4) (1895) 22 Cal. 820. 
(5) (1900) 27 Cal. 570. (6) (1882) 8 Cal. 582, 


(7) (1866) 6 Suth. W.R. 228. 
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Calcutta. But as was pointed out in Dunia Lal Seal 
v. Gopi Nath Khetry (1) above referred to that was a 
case where the land had fallen into the possession 
of a reversioner, and it was said (and I think 
rightly) that the learned Judges who decided it did 
not go so far as to hold that the buildings might 
not have been removed by the tenants of the 
limited estate while they were in possession. 

Mr. Leach also pointed out that buildings must 
be considered as immoveable property. See the defin- 
ition in section 3 of the General Clauses, Act, 1897, 
read with the definition of ‘‘ Attached to the earth”’ 
in section 3 of the Transfer of Property Act. There 
is no doubt that is so; but there is also no doubt, 
I think, that although walls and buildings embedded 
in the earth may be immoveable property, such 
walls and buildings do not, at least not in all cases, 
‘become the property of the owner of the soil merely 
by reason of their being so embedded or attached. 

It seems to me that the real question is 
whether, as it has been held that the maxim 
“* quicquid plantatur solo, solo cedit”? does not apply 
where a bond fide transferee of land, or in certain 
cases where a tenant, has made improvements to his 
holding, I must therefore hold that the maxim does 
not apply to a case like the present. There is no doubt 
of course that if the passage on page 224 of the 
report of the case of Narayan Das Khettry (which I 
have quoted above) was intended to apply to every 
case where a building is erected, then it may well 
be that what is apparently the only obstacle to the 
creation of a lien in favour of an unpaid builder is 
removed, ‘The facts in that case however were very 
different. The substantial question was the meaning 


_ of the word “estate” in the Act under review, and 





(1) (1895) 22 Cal. 820. 
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it seems to me that the real object of the Committee’s 
decision was to allow the man who had erected the 
building to receive some compensation when it was 
taken away from him, and to prevent a transferee of 
the land only from taking all the compensation 
money. It is a somewhat parallel case to that of 
the tenant and the bond fide transferee who has a 
bad title. The question is a difficult one, and it must be 
borne in mind that this is not a case where a person 
having an interest in the land erects a building on 
land of which the owner is another. In this connec- 
tion, I would lay stress on what was said by the Full 
Bench in case of Thakoor Chunder Poramanick (1), 
which has frequently been followed and was appar- 
ently approved by their Lordships in Narayan Das 
Khettry’s case. ‘Two passages are of importance, ziz., 
that already quoted, when I dealt with the Privy 
Council decision in Narayan Das Khettry’s case, and 
a second at page 229 of the report where a distinction is 
drawn between a mere trespasser and a person who 
is in possession under a bond fide claim of title. 
Now a builder is neither of these things. He is, I 
suppose, in the position of a licensee with permission 
to go upon and remain upon the land for a certain 
purpose. But apart from any question of lien, he 
has no other interest in the land. Nor would he 
seem to be (like a tenant or bond fide transferee who 
has built for himself) a person whom equity would 
be anxious to assist, upon the ground that he should 


not lose the benefit of what he has erected. Further- | 


more, the expression “‘ No absolute rule” in the first 
of the two passages would seem to justify ‘the 


supposition that there is a general rule to the effect - 


referred to but it is subject to exceptions. This 
passage is of course less strong than the passage in 


(1) (1866) 6 Suth. W.R. 228. 
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Narayan’s case, but the dictum of Sir Barnes 
Peacock seems to have been approved, and indeed 
forms part of the headnote to Narayan’s ccse. 
Furthermore, I am not clear that their Lordships of 
the Privy Council intended to say more than was 
said by the Full Bench in the earlier case. 

The application of the maxim under review is 
discussed by the learned author of Gour’s Law of 
Transfer of Property (5th edition) in his notes to 
sections 3, 51 and 108 of the Transfer of Property 
Act at pages 61, 560 and 2055 et seg. respectively 
and especially in view of paragraph 85 which appears 
on page 61, I doubt whether the view of the learned 
author is that the maxim in question does not apply 
at all in India. 

It was of course argued that a builder should at 
least be in no worse position than either a tenant cr 
a bona fide transferee who has no title and who has 
made improvements. It is true that in the one case 
(speaking generally) he may remove the materials if 
he does not damage the property; in the other, jf 
he is turned out, he is entitled to be compensated, 
But otherwise neither has any remedy. It must be 
remembered that a tenant cannot resist ejectment un- 
less he can prove that the tenancy was a permanent 
one for building purposes or that the landlord allowed 
him to believe it was; nor can he, unless he can 
prove the foregoing ‘circumstances, obtain compen- 
sation. [See Yeshwadubai and one v. Ramchandra 
Tukavam (1) and Ismail Khan Mohamed v. Faigun 
Bibi (2)). His right is strictly limited by the 
circumstances of the case. In this connection, I 
would refer to Beni Ram v. Kundan Lal (3), a 
Privy Council case. From the judgment in that 


(1) (1893) 18 Bom. 66. (2) (1900) 27 Cal. 570. 
(3) (1899) 21 All. 496. 
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case) at page 503, it would appear that the Committee 
were careful to say that the maxim had no appli- 
cation to the “present case,” wiz., a case under 
section 108 of the Transfer of Property Act. It was 
pointed out that in such a case in England a land- 
lord is estopped in equity from bringing ejectment 
against his tenants because they were permitted to 
build with the knowledge of the landlord. 

The point is so far as I know a new point, and 
there is no direct authority upon it.. So far as I 
know there is no decided case -where such a right 
of lien has been held to exist in India, nor any 
provision of any enactment dealing directly with 
the matter. An unpaid builder is not mentioned in 
the Indian Contract Act of 1872 though numerous 
other classes of persons are mentioned. It might 
however be argued in the case of certain building 
contracts that the unpaid builder should be held to 
be an “unpaid seller’ within the provisions of 
section 95 of that Act. There is no case, however, 
so far as I know where this has been held or even 
suggested, and it may be that the reason for this is 
that a building in course of erection by a builder 
acting for the owner of the land does by being attached 
to the soil become part of it and thus vests in the 
owner of that soil. That this is so it seems to me to 
be not unlikely. It is clear to my mind from a 
consideration of the cases where it has been held 
that buildings do not become part of it but are 
severable from the soil, that it was thought that as 
a matter of equity the tenant or bond fide transferee 
ought not to suffer, nor ought the owner of the land 
to benefit from improvements made in these circum- 
stances. That being so, a remedy has been supplied. 

Now in the present case, the builder has his 
ordinary civil remedy by way of action. It is perfectly 
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true that an ordinary unpaid seller, or bailee has 
his remedy by way of action in addition to his lien; 
and in principle it is difficult to see the distinction. 
That it exists in England however there is no doubt 
whatever, and it seems (apart from authority) not 
unreasonable to hold that in the case of any ordinary 
building contract where materials are attached to the 
soil of the building owner, they become part of his soil. 
There can be no doubt they are immoveable property, 
and that being so it may well be that as such they 
become the immoveable property of the owner of the 
soil to which they are attached. Unless the maxim 
““quicquid plantatur (or aedificatur) solo, solo cedit”’ 
has no application at all in India, the effect of holding 
in a case like the present that such materials do not 
attach to the soil would be to create another exception 
to that maxim. No custom of Hindu (or other) law 
has been proved or referred to in support of the 
view that this maxim does not apply in such a case 
as this, and upon the authorities as a whole I have 
come to the conclusion, though the matter is by no 
means free from doubt, that it does. The English 
law would apply unless it is clear that by local, 
customary or other law applicable in this country, 
it does not. I am not clear that the Courts of Indig 
have excluded the application of the maxim altogether, 
though they have held and the legislature has said 
in effect that there are substantial exceptions to the 
application of the maxim. 

If I am right, I must hold therefore that no lien 
in the defendant’s favour has been created in law. 
I have already stated that I am not satisfied that a 
verbal agreement for a lien was arrived at, and I must 
therefore answer the first two issues in the affirmative, 

It follows therefore that the plaintiffs are entitled 
to possession of the land and building as claimed, 
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and I see no reason to impose any terms upon 
them. The third issue is thus also answered. ‘There 
will be judgment for the plaintiffs in the terms of 
the foregoing with costs. In view of the difficulty 
of the case, I allow the plaintiffs a special allowance 
of seven gold mohurs a day for every day after the 
first day. 

I am asked by both advocates to deal with the 
question of the costs relating to the appointment of 
the Receiver. I am told that I reserved them—and 
I think this is so—though no note appears in the 
diary. It is true the defendant consented to the 
appointment, but not until a considerable time had 
passed, and after he had filed substantial objections. 
In view of this and also in view of his attitude in 
persisting in remaining in the_building, thus preventing 
its completion, I- order that he should pay to the 
plaintiffs these costs. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


~U BA PE anD ONE 
7. 


U PO SEIN anp OTHERS. 


Order of Court confirming elections under scheme framed by it under the Civil] 
Procedure Code, whether appealable—Civil Procedure Code (Act_V of 1908), 
$. 92. 


Held, that where a Court reserves to itself the right to confirm elections held ° 


under a scheme framed by it under the provisions of s. 92 of the Civil Procedure 
Code and where application for confirmation is made by parties on one side in 
the suit and is opposed by parties on the other side, the order is a decree in the 
suit itself and is therefore appealable as a decree under the Code, 


Abdul Shaker v. Abdul Rahiman, 46 Mad. 148—referred to. Balakrishna 
x. Vasudeva, 40 Mad. 793; Chunilal v. Ahmedabad Municipality, 36 Bom. 47; 
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Kokku v. Chintlachervu, 47 Mad. 369; Lakshmanan v. Kannapa. 50 Mad. 121; 
Mahomed Esoof v. Mahomed Esoof, 7 B.L.'T. 298; Minakshi v. Subramanya, 1 . 
Mad. 26; Municipal Corporation of Rangoon v. Shakur, 3 Ran. 5603 Municipality 
of Belgaum v. Rudrappa, 40 Bom. 509; National Telephone Co. v. Postmaster- 
General, (1913) A.C. 456—distinguished. 


Thein Maung for the appellants. 
Ba Shin and Maung Ni for the respondents. 


Heatp, J.—In Civil Regular Suit No. 94 of 1922 
Maung Tu, who claimed to be one of the 56 founders 
of the Tilawka-marasein shrine at Kyaiklat and to be 
also one of the trustees and treasurers of the said 
shrine, and Po Sein, the present Ist respondent, who 
also claimed to be one of the trustees and treasurers of 
the shrine, sued 23 other persons who along with 
Maung Tu and Po Sein were alleged to have been duly 
elected to be trustees and treasurers of the shrine 
and who included the present 2nd, 3rd and 4th 
Tespondents, for the settlement of a scheme for the 
management of the shrine and its funds and for the 
formal appointment of all the parties to the suit to 
be trustees and treasurers of the shrine and its funds. 

While the suit was pending, Maung Tu died and 
the present 2nd and 3rd_ respondents, who in the suit ag 
originally instituted were the ist and 2nd defendants, 
were added as plaintiffs. 

As framed the suit was clearly intended to be ag 
friendly and possibly a collusive suit, since all the 
parties to it belonged to one faction which claimed to 
have elected them as trustees, but a number of other 
persons, who represented another faction and who 
included the present appellants, filed a separate suit, 
against all the parties to the other suit and a number 
of other persons, in which they claimed that the two 
present appellants and eleven others had been elected 
to -be trustees of the shrine and that they should be 
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appointed to be trustees by a scheme which they 
submitted to the Court for adoption. 

The two suits were heard together and were in 
effect consolidated, the plaintiffs in the second suit 
being added as defendants in the first suit, which 
was thus converted into a contested suit between the 
representatives of the two factions, the two present 
appellants representing the faction which filed the 
second suit, and the respondents the faction which 
filed the earlier suit. 

The Court settled a scheme which was embodied 
in its decree dated the 14th of May 1924. 

Both factions appealed but this Court confirmed the 
scheme on the 17th of July 1925 in its Civil Ist Appeaj 
No. 143 of 1924. 

The scheme provides that there shall be 11 trustees, 
that they shall be elected by the permanent residents 
of Kyaiklat, being Buddhists and not less than 18 years 
of age, at an election to be held by the Subdivisional 
Officer of Kyaiklat, and that “the elected trustees 
shall be confirmed by the principal Civil Court of juris- 
diction.” It also provides that the first election must 
be held within two months from the 14th of May 1924. 

On the 18th of June 1924, the two present appellants 
applied to the Subdivisional Officer of Kyaiklat to hold 
an election of trustees and he fixed the 13th of July 
1924 as the date for the election. 

The first three respondents applied for a postpone- 
ment of the election on the ground of the pendency of 
the appeal in this Court, but the Subdivisional Officer 
refused to postpone the -election without an order of the 
Court. 

An election was held on the date fixed, and 11 trus- 
tees, including the Ist appellant but not including 
either the 2nd appellant or any of the as aa, 
were declared to have-been duly elected. 
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On the 2nd of August 1924,:the 1st appellant filed 
an application in the District Court for confirmation 
of the election, but the matter was kept pending until 
after the decision of the appeal in this Court, and 
the application was not considered until the 4th of 
September 1925. This delay reflects no credit on the 
District Court. 

Notices were then issued to the parties to the suit 
in which the scheme was settled and the first three 
respondents objected to the confirmation of the elec- 
tion and claimed that it should be declared to be 
invalid on the grounds that the Subdivisional Officer 
had undertaken to postpone the election with the 
result that their faction did not vote, and that elected 
candidates had not applied for confirmation of 
their election. After much further delay the- District 
Court passed the order against which appellants claim 
to be entitled to appeal. In that order the Court 
refused to confirm the election of any of the 
trustees. 

The first question which arises is whether or not 
any appeal lies against such am order and we have 
heard counsel at length on this question. 

- Appellants’ learned advocate says that it has 
always been the practice of this Court to accept 
such appeals but the only appeal to which he has 
referred us, namely Civil Miscellaneous Appeal} 
No. 122 of 1926, is an appeal under Clause 13 of 
the Letters Patent and not under the Code and it 
does not follow that because an appeal lies under the 
Letters Patent from the judgment of a single Judge 
of this Court to a Bench of this Court, an appeal 
lies to this Court from an order of a District Court. 
In the latter case the right of appeal, if it exists, 
must be given by the Code of Civil Procedure, and 
if it is not so given no appeal lies. 
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A large number of cases have been cited before 
us by the learned advocates and it will be conveni- 
ent to deal with them in order of date. 

In the case of Minakshi Naidu v. Subramanya 
Sastii (1), which was a case in which a Civil Court 
acting under the provisions of section 10 of the 
Religious Endowments. Act XX of 1863, had 
appointed a person to fill a vacancy among the 
members of a committee appointed under that Act, 
their Lordships of the Privy Council say “ Their 
Lordships cannot assume that there is a right of 
appeal in every matter which comes under the con- 
sideration of a Judge; such right must be given by 
statute, or by some authority equivalent to a 
statute . . . . . Inthe opinion of their Lordships 
the tenth section places the right of appointing a 
member of the committee in the Civil Court not as 
a matter of ordinary civil jurisdiction, but because 
the officer who constitutes the Civil; Court is sure to 
be one of weight and authority and with the best 
means of knowing the movements of. local opinion 
and feeling; and one can hardly imagine a case in 
which it would be more desirable that: the discretion 
should be exercised by a person acquainted with the 
district and with all the surroundings.’ The exercise 


of the discretion being so placed in the District Judge. 


their Lordships are unable to find anything in the 
tenth section which confers a right of appeal. It has 
however been suggested that though there may be no 
right of appeal under. the Pagoda Act itself, yet a 
right of appeal must be found in the general law, 
and their Lordships’ attention has, been particularly 
directed to section 540 of Act :X- of 1877 which gives 
a general right. of appeal from..decrees of Courts exer- 
cising original jurisdiction; the . jurisdiction conferred 

; (x) (1887), 1x Mads 26. ase 
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by the Code (s. 10) is to try suits of a civil nature. 
The Act of 1877 contained, in its interpretation 
clause, a definition of the meaning of the word 
“ decree,’’ as used in that Act but this: interpretation 
was modified by Act XII of 1879 and as modified 
the interpretation is as follows:—“ Decree”? means a 
formal expression of an adjudication upon any right, 
claim or defence, set up in a Civil Court where such 
adjudication decides the suit or the appeal. In the 
opinion of their Lordships there was no civil suit 
respecting the appointment, and it wouid be 
impossible to bring an order made by a District 
Judge pursuant to section 10 of the Pagoda Act 
within the general definition of a decree as contained 
in the Code and no other general law has been 
suggested.” Appellants’ learned advocate distinguishes 
that case from the present on the grounds that in the 
present case there is a civil suit which is brought 
under the Code and that the order in this case may 
be regarded either as a decree in the suit itself, or, 
if not as a decree in the suit, as falling within the 
present definition of the word “decree”? as being 
an adjudication on a question arising between the 
parties relating to the execution of the decree and 
therefore as being the determination of a question 


within section 47 of the Code. 


The next case to which we have been referred, the 
case of Chunilal v. Ahmedabad Municipal'ty (1), is a 
case in which it was held that no appeal lies from 
an order of a District Court made under the 
provisions of section 160 of the Bombay District 
Municipal Act, which gives the District Court in 
certain circumstances, on the application of either of 
of the parties to a dispute in respect of compensation 
to be awarded under that Act for the compulsory 


(1) (1911) 36 Bom. 47. 
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acquisition of land, power to determine the amount 
of compensation to be paid. The High Court held 
that section 160 did not itself give a right of appeal 
and that the order made by the District Court under 
that section could not be regarded as, a “decree” 
within the definition of “decree” in the Code 
““ because it is made not under the ordinary civil juris- 
diction but under a special jurisdiction created by a 
special Act and the Act does not say that such order 
is a decree.”’ Appellants’ larned advocate distinguishes 
that case on the ground that the order in the present 
case is made under the ordinary civil jurisdiction 
given by the Code, and he says that the decision in 
that case has in effect been overruled by the decision 
of the House of Lords in the case of the National 
Telephone Company v. Postmaster-General (1). 

In the National Telephone Company’s case, it had 
been agreed between the parties that all questions 
and matters of difference referred to arbitration 
under the agreement by which the Postmaster- 
General was to buy the Company’s plant should be 
teferred to the Railway and Canal Commission. 
Jurisdiction in such cases was given to the Com- 
mission by section 1 of the Telegraph (Arbitration) 
Act, and that Act contained no provision for an 
appeal from the Commission’s decisions. But the 
Railway and Canal Traffic Act, 1888, which established 
the Commission, provided that an appeal should lie 
from the Commission to the Court of Appeal. It was 
argued that the provision for an appeal did not 
apply to decisions of the Commission’ on a reference 
under the Telegraph (Arbitration) Act, but the 
House of Lords held that it did apply. I do not 
think that this decision, which turns on the wording 


(1) (1913) A.C. 546. 
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of the particular statutes mentioned, sheds any light 
On the question which is before us, or that it 
materially affects the decision in the Bombay case. 
cited above. 

In the case of the Municipality of Belgaum v. 
Rudrappa (1), the High Court of Bombay accepted 
the decision in Chunilal’s case as good law and held. 
that it had no power to revise the order of the 
District? Court which was made under section 160 
of the Bombay District Municipalities Act. 

The case of Balakriskna v. Vasudeva (2) like 
Minakshi’s case, dealt with an order of the District 
Court under section 10 of the ‘“ Pagoda Act,’ but 
the order was somewhat different from that made in 
the earlier case and the question which arose was. 
not whether an appeal lay from the order but. 
whether the order was open to revision by the 
High Court under section 115 of the Code. Their 
Lordships of the Privy Council held that it was open 
to revision, and this decision may be regarded as 
casting doubt on the correctness of the second of 
the Bombay decisions mentioned above. It may be 
noted, however, in view of the claim of appellants’ 
learned advocate that if we hold that no appeal lies, 
we should regard the memorandum of appeal in this 
case as an application for revision, that their Lord- 
ships said “It will be observed that the section 
(section 115 of the Cede) applies to jurisdiction alone, 
the irregular exercise, or non-exctcise of it, or the 
illegal assumption of it. The section is net directed 
against conclusions of law or fact in which the 
question of jurisdiction is not involved.” 

The case of Kokku v. Chintlachervu (3), raised the 
question of the power of the High Court to deal in 


(1) (1916) 40 Bom. 509. (2) (1917) 40 Mad. 793. 
(3) (1923) 47 Mad. 369. 
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revision with orders of a District or Subordinate 
Judge made in exercise of the powers conferred by 
the rules made under the Madras Local Boards Act 
of 1920, and the High Court, holding that the 
District Judge acted not as a persona designata but 
in a judicial capacity, decided that it had powers of 
revision over their decisions, but at the same time 
drew attention to the dictum of their Lordships of 
the Privy Council quoted above as to the limits of 
the revisional jurisdiction. 

The next case cited is a Full Bench ruling of this 
Court, namely, The Municipal Corporation of Rangoon 
v. M.A. Shakur (1). In the case it was held that 
the Chief Judge of the Rangoon Small Cause Court 
in exercising the powers conferred on him by section 
14 of the Rangoon Municipal Act acts not as a Court 
but as a persona designata and that therefore the 
High Court has no power to revise orders passed by 
him under that section. That case was cited to 
support a suggestion that the District Judge in con- 
firming or refusing to confitm’ elections under the 
scheme in this case acts as a persona designata but 
as I do not think that suggestion can be accepted, 
I need not consider this decision further. 

Similar considerations apply to the Madras case 
of Lakshmanan vy. Kannapar (2), in which the 
decision of this Court in the last-mentioned case was 
followed. 

None of the cases cited before us deals with 
circumstances similar to those of the present case or 
with a suit filed under section 92 of the Code. 

There is however a case in the Chief Court of 
Lower Burma, namely, Mahomed Esoof v. Mahomed 
Esoof (3), which was not officially reported, but which 





(1) (1925) 3 Ran. 560, (2) (1926) 50 Mad. rar. 
(3) Civil Misc. Appeal i12 of 1913, 7 B.L.T. 298. 
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was in some respects similar to the present case and 
in which the question whether or not an appeal lies 
from the decision of the Court appointed by a scheme 
to confirm or refuse to confirm the election of a 
trustee under the scheme was considered. Unfortu- 
nately in that case, as in Civil Miscellaneous Appeal 
No. 122 of 1926 already mentioned, the appeal in 
question was not an appeal under the Code, but was 
an appeal under section 14 of the Lower Burma 
Courts Act, the provisions’ of which were different 
from those of the Code. Unfortunately too the 
learned Judges differed on the question whether or 
not an appeal lay. Hartnoll, J., said “‘ In the cases of 
Dhamodarbhat v. Bhogilal Karsondas (1) and Prayag 
Doss fi Varu v. Tirumala Suranga Charluvaru (2), 
proceedings such as the present are pronounced to be 
proceedings in execution, and there seems to be no 
good reason for differing from that view.. That being 
so, I consider that an appeal lies.””’ Twomey, J., on 
the: other hand seems to have regarded the Court 
appointed by the scheme to confirm elections as a 
persona designata. He said “ The authority designated 
in Clause 4 (of the scheme), viz., the Principal Court of 
Original Civil Jurisdiction, has appointed a person 
chosen at the meeting. It appears to me that the 
decision of that authority in the matter of the appoint- 
ment is final and I see no reason to entertain an 
appeal from such an appointment as a matter arising 
in execution.”” That ruling therefore does not decide 
the question which arises in the present case. 

I have read the two cases cited in that ruling and 
I am not satisfied that the Court’s confirmation or 
refusal to.confirm an election of trustees. under powers 
given by a scheme is a matter of execution in the sense 
in which the word execution is used in the Code. . 

(1) 24 Bom. 45. (2) 28 Mad. 319. 
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It has been judicially recognised that in certain 
classes of suits the power of the Court which passed 
the decree to make orders in the suit does not come 
to an end when the decree is passed. In the case 
of Abdul Shaker v. Abdul Rahiman (1), which was 
a case of Specific Relief it was said that the Court 
which heard the suit keeps control over the action 
and has full power to make any just or necessary 
orders therein, that being the practice of the Courts 
of Chancery in’ England in similar suits. It has been 
repeatedly held that in suits under section 92 of the 
Code, which in England would have come before the 
Courts of Chancery, the Court which framed a scheme 
has power to vary it, see remarks to this effect in the 
case of Prayag Doss Ji Varu already cited, and the 
case of Umashamnand v. Ravaneshvar (2), which 
does not seem to have been officially reported, also 
the case of Manadananda v. Tarakananda (3). 

It would appear therefore that in those suits also 
the Court is regarded as keeping control over the 
action, and it seems to me that where the Court 
reserves to itself the right to confirm elections held 
under a scheme framed by it and where application 
for confirmation is made by parties on one side in 
the suit and is opposed by parties on the other side, 
the order which the Court makes is not really an 
order in execution but is a decree in the suit itself 
and is therefore appealable as a decree under the 
Code. 

I would therefore find that an appeal lies against 
the order in this case as a decree. 

On this finding it becomes necessary to consider 
the case on the merits. (His Lordship confirmed 





(1) (1922) 46 Mad. 148. (2) 43 I.C. 772. 
(3) 76 1.C. 220. 
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the elections of all the candidates except Maung Hla 
Baw.) 


Mya Bu, J.—I concur. 


APPELLATE CRIMINAL. 


Before Mr. Justice Carr. 


KING-EMPEROR 
v. 


MUTU ALAGI.* 


Burma Village Act (Burma Act VI of 1907), s. 20-A, and Rule 6 of the rules— 
Powers of the Deputy Commissioner under s. 23—Money-lender taking 
goods and chattels in pledge. 


Held, that a conviction by a Magistrate under the Burma Village Act is not 
an order under the Act, within the meaning of s. 23 of the Act ; neither is a 
Magistrate when exercising jurisdiction as such “ an authority subordinate to” 
the Deputy Commissioner, 

Held, accordingly that the Deputy Commissioner cannot revise a conviction 
by a Magistrate for an offence under the Burma Village Act. 

Held, also, that a money-lender, genuinely carrying on business as such, 
does not commit an offence under sections 20-4 of the Burma Village Act,. 
by taking goods and chattels in pledge for advances of money on 2 promissory 
note or other document. 


A. Eggar—(Government Advocate) for the Crown. 
McDonnell for the respondent. 


Carr, J.—The respondent, Mutu Alagi, was con- 
victed by the Township Magistrate of Thegon of the 
“offence of receiving in pawn a gold ring—without a. 
license in contravention of section 20-a of the Burma 
Village Act punishable under Rule 6 of the rules 





* Criminal Appeal No. 1359 of 1927. 


Vou. VI] RANGOON SERIES. 


under section 20-a of the said Act” and was fined 
Rs. 30. 

He applied to the Deputy Commissioner, Prome, 
for revision of the order, praying that it be set aside 
and that the fine be refunded to him. This appli- 
cation was registered as a “Criminal Revision” in 
the Court of the District Magistrate, Prome, and the 
first entry in the case diary was signed by the Deputy 
Commissioner as District Magistrate. The two subse- 
quent entries were signed by him as Deputy Com- 
missioner. This officer set aside the conviction and 
sentence passed on the respondent and directed that 
the fine and costs paid be refunded to him. In doing 
this he expressly acted as Deputy Commissioner and 
purported to act under the powers conferred on him 
by section 23 (2) of the Village Act. 

This is an appeal by the Local Government against 
that order. 

It is admitted by Mr. McDonnell for the respon- 
. dent that the order was one made without jurisdic- 
tion and there is no doubt that this is the case. 

The respondent was convicted by the Township 
Magistrate on a criminal trial and such conviction can 
only be set aside by a duly constituted court of 
criminal appeal or revision acting in exercise of the 
jurisdiction conferred on it by the Code of Criminal 
Procedure or other law. 'The Magistrate was a first class 
Magistrate and no appeal lay from the conviction and 
sentence of fine of Rs. 30. The District Magistrate 
had power to call for the case in revision but had 
no power to interfere with either the conviction or 
sentence. He could, if he thought fit, have referred 
the case to this Court with his recommendation. 

- The Deputy Commissioner is not a court of crimi- 
nal appeal or revision and had no power to deal with 
the conviction and sentence in any way. In passing 
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his order he evidently misconstrued the provisions of 
section 23 of the Village Act, which, so far as they 
now concern us are:— 

“(1) An appeal shall not lie from any order 
made under this Act. 

(2) But the Deputy Commissioner may revise: 
any such order made by any authority subordinate 
(Oo. 2 ee 

Now the conviction and sentence of a person for 
an offence made punishable by the Act or Rules 
made under it is not “an order made under this 
Act.” Nor is a magistrate when exercising his 
jurisdiction as such “an authority subordinate to’” 
the Deputy Commissioner. 

It has not been argued by Mr. McDonnell that 
since the Deputy Commissioner is not a_ criminal 
court this Court has no power to interfere with his. 
order. I think there would be some force in such 
an objection, at any rate-so far as concerns the power 
of this Court as a court of criminal appeal. But the 
question is not very material. It is undoubtedly the . 
duty of this Court and within its powers on the matter 
being brought to its notice, to declare that the order 
of the Deputy Commissioner is of no effect as against: 
the conviction and the sentence passed by the magis- 
trate, and that the conviction and sentence remain 
in force until set aside by a competent court. I now 
record a declaration to that effect. 

Mr. McDonnell has asked me also to consider in: 
revision the correctness of the original conviction. 
The Government Advocate has raised no objection 
and this question has been argued. 

Reviewing the proceedings of the magistrate I note 
in. the first place that the conviction was wrong be- 
cause section 20-a of. the Village Act and the Rules 
under it do not create any such offence as that of 
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receiving an article in pawn without a license. What 
they do make punishable is the carrying on of the 
business of a pawn-broker, and it was of that 
offence that the respondent should have been convic- 
ted, if convicted at all. 

Secondly the respondent was the wrong person to 
be tried for that offence. He was a mere clerk in 
the firm of An. Ar. Al. Alagappa Chettyar which 
carried on the business through its agent at Thaton. 
The proper person to be charged was therefore that 
agent. The respondent might possibly also be liable 
to conviction for abetment or even, applying section 
34 of the Penal Code, of the substantive offence, 
but the prosecution of the agent would have been 
much more appropriate. 

The next question is whether an offence has been 
committed at all. Section 20-a of the Village Act 
provides that “No person shall keep a pawnshop or 
carry on the business of a pawn-broker except under 
and in accordance with rules made by the Loca] 
Government in this behalf.’ Sub-sections (2) and (3) 
- give the rule-making power. Rule 1 (a) made under 
this section reads :— 

“1. In these rules—(a) ‘ Pawn-broker’ means 
every person who carries on the business of taking 
goods and chattels in pawn for loans of money not 
exceeding Rs. 200 in any one transaction: provided 
that nothing in these rules shall apply to persons 
taking goods and chattels in pawn for loans exceed- 
ing Rs. 100, when the rate of interest or other profit 
does not exceed 15 per cent. per annum, zor shall 
they apply to persons genuinely carrying on the business 
of money-lender and advancing money on a promissory 
note or other document.” 

Rule 6 provides that ‘‘ Whoever carries on the 
_ business of a pawn-broker without a license . . . . 
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shall be punishable with fine which for a_ first 
offence may extend to fifty rupees et 

There is a curious variety of phraseology in rule 
1 (a) which makes it very difficult to say what 
was the probable intention of its framers. But it 
is claimed in this case that the respondent comes 
under the concluding words of the rule, which I have 
italicised and that therefore the rules do not apply 
to him at all. 

It appears to be admitted that the An. Ar. Al. 
firm genuinely carries on the business of money-lender, 
and there can be no doubt that in this case the firm 
did advance the money in question on a “ document.” 
The learned Government Advocate has pointed out 
that the document Ex. A is not a promissory note. 
That is so but there can be no doubt that it comes 
within the very wide terms “other document.” It 
reads as follows:— 

“The undersigned Maung Thein Maung borrows 
Rs. 10 with interest at Rs. 2-8 per cent. per mensem 
on a pledge of the gold mentioned* in the list 
below. As regards the gold if within 
months from this date I do not pay the principal and 


interest the lender (name of firm) may sell (the gold) 


- 


This document was signed by the borrower and 
from the evidence it appears that both the original 
and the counterfoil remained in the possession of the 
lender. 
I am very clearly of opinion that such transactions 
as this when entered into by a genuine firm of 
money-lenders such as the An. Ar. Al. firm are 
exempted from the operation of the rules by the words 
in Rule 1 (a) already mentioned and that therefore 
no offence was committed either by the firm or by 
its servant, the respondent. 
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I therefore, in exercise of the revisional jurisdic- 
tion of this Court, set aside the conviction and sentence 
passed upon the respondent Mutu Alagi by the Town- 
ship Magistrate of Thegon and direct that he be 
acquitted and that the fine and costs paid by him be 
refunded to him. 


PRIVY COUNCIL. 
V.P.R.V. CHOCKALINGAM CHETTYAR (Plaintiff) 


v. 


E.N.M.K. CHETTYAR FIRM anp oTHERS 
(Defendants). | 


(On Appeal from the High Court at Rangoon.) 


Principal qnd Agent—Power of attorney—Subsequent registered deed of trust— 
Sale of immoveable property—Alleged revocation of power—Construction of 
deed—Properties not included in deed—Absence of description for 
registration. 


A joint Hindu family carried on business as the K.P. firm with a branch in 
Pegu. In 1906 the manager of the family gave a power of attorney to S, the 
Pegu agent of the business, authorizing him to sell any of the immoveable pro- 
perty. In 1908, the business being in difficulties, the manager of the family 
executed a deed by which a trustee was given power to collect debts and pay 
creditors, and carry on the business, with power to sell properties mentioned 
in schedules. The Pegu properties were not mentioned in the schedules, but 
clause 21 of the deed provided “all properties, assets, claims and suit which 
may come under dispute of the K.P. firm have in this way been transferred to 
the trustee; he has power to receive them as they are paid, to convert them 
all into money, and if convenient to transfer them to creditors.” In 1912 § 
by a registered deed purported to sell part of the Pegu properties. 

Held, that the trust deed, upon its true construction did not include the 
Pegu properties, as they were not mentioned in the schedules, and the deed 
contained no description identifying them as was necessary for purposes of 





* PRESENT:—VISCOUNT SUMNER, LorD ATKINSON, LorpD Sinua, SIR Joun 
WALLIs and Sir Lancetor SANDERSON. 
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registration; that accordingly the deed did not revoke the power of attorney 
of 1906, and S had power thereunder to sell the properties in suit. 
Decree of the High Court affirmed. 


Appeal (No. 8 of 1927) from a decree of the JHigh 
Court (September 29, 1925) affirming a decree of 
the District Court of Pegu (June 7, 1924). 

The appellant brought a suit claiming that as 
purchaser from the Official Assignee he was entitled 
to certain immoveable properties in Pegu. The 
properties had been purchased by the Ist respond- 
ent in 1913, nearly five years before the insolvency, 
in circumstances which appears from the judgment 
of the Judicial Committee. The other respondent- 
defendants were purchasers from the Ist respondent. 
The question arising in the litigation was the validity 
of the sale of 1913, 

The District Judge dismissed the suit, holding 
that the person who effected the sale of 1913 was 
duly authorized. That decision was affirmed by the 
High Court (Rutledge, C.J. and Brown, J.). 

1927. November 15, 17. Parikh and Pennell for 
the appellant. 

Sir George Loundes, K.C., and! E. B. Raikes for 
the first respondent. 

December 6. 'The judgment of their Lordships was 
delivered by— 


Sir LaNnceLoT SANDERSON.—This is an appeal by 
the plaintiff against a judgment and decree, dated the 
29th September, 1925, of the High Court of Judi- 
cature at Rangoon, which affirmed a judgment and 
decree of the District Court of Pegu, dated the 7th 
June, 1924, by which the plaintiff’s suit was dismissed 
with costs. 

The suit was instituted in November, 1922, and 
thereby the plaintiff prayed for a declaration that he 
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was the owner of the properties described in the 
schedule to the plaint, delivery of possession of the 
said properties, and mesne profits. 

The material facts were as follows:— 

An undivided Hindu Chetty family of Pallatur, 
in the Ramnad district of Madras, carried on an exten- 
sive money-lending business under the style of the 
K.P. firm in different places, including -Pegu, in 


Burmah—and one, K.P. Ramanathan Chetty, was the 


Karta or manager thereof. 

On the 10th February, 1906, the said K.P. 
Ramanathan Chetty, as the manager of the joint 
family, executed a power of attorney in favour of one 
Singaram Chetty, who was then at Pegu acting as 
agent for the firm under a salary agreement. 

The power of attorney authorized Singaram to act 
under the style of Kana Pana, or K.P. Singaram 
Chetty, to use the name of Ramanathan Chetty and, 
amongst other. things, to sell or exchange all or 
any of the immoveable property of or to which 
Ramanathan Chetty -was or should at any time 
thereafter become possessed or entitled, for any 
estate or interest whatsoever or which he then had 
or at any time thereafter should have power to 
dispose of. 

The properties in suit, which are situated at Pegu 
belonged to the above-mentioned joint family, and 
were undoubtedly part of the subject-matter of the 
said power of attorney. 

In 1908 the business of the K.P. firm was in a 
critical condition, and on the 6th April, 1908, a trust 
deed was executed between Ramanathan Chetty for 
himself, and as head and manager of the undivided 
family, and certain other members of the family of the 
one part, and V.M.- Somasundaram Chettyar of the 
other part. 
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Somasundaram was to collect the debts owing to 
the family, pay the creditors, and carry on the 
business. 

By the terms of the deed Somasundaram was given 
“a right over, by way of trust, all the properties, 
assets and interests mentioned in Schedules A and B,” 
for the purpose of selling the same. 

The trust deed contained other powers, such as 
management, the appointment and removal of agents, 
including the agents then working in the K.P. firm. 

One, M.S.M. Maygappa Chettyar, was appointed 
coadjutor to counsel and advise the trustee, and it 
was provided that the trustee should obtain the con- 
sent in writing of the coadjutor before appointing 
agents, or selling or mortgaging immoveable properties 
in connection with the trust. ; 

It was further provided by Clause 21 of the deed 
that— 

“all properties, assets claims and suits that may come 
under dispute (orto court ) of the K.P. firm have in this way 
been transferred to the trustee. He has power to receive 


them as they are paid, to convert them all into money and, i¢ 
convenient, to transfer (or assign) them to creditors.” 


In 1911 the coadjutor mentioned in the trust deed 
died, and no other coadjutor was appointed. 

On the 4th January, 1912, Somasundaram, pur- 
porting to act as trustee by virtue of the powers 
conferred upon him by the above-mentioned deed, 
appointed Singaram Chetty his agent, to transact, 
conduct and manage the affairs, concerns and matters 
in which he was interested as trustee, and to use 
the name of Somasundaram Chetty, trustée to the 
said estate. 

On the 23rd June, 1912, Singaram, by a registered 
deed of that date, purported to sell to E.N.M.K. 
Muttaya Chetty, the first. respondent, for the 
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consideration of Rs. 12,500, the properties in suit. 
This deed was not produced at the trial, but a copy 
of it was put in by consent of the parties at the hearing 
of this appeal. 

The other respondents are purchasers of some of 
the properties from the first respondent. 

On the Ist August, 1913, the trustee was discharged. 

On the 7th January, 1918, on the application of a 
creditor, Ramanathan Chetty individually, and as 
managing member of the joint family, was adjudicated 
insolvent by the District Judge of Ramnad, who directed 
that all the personal assets of Ramanathan and the joint 
family assets should vest in the Official Receiver. 

On the 26th January, 1920, the appellant bought the 
properties in suit at a public auction for the sum of 
Rs. 580 and the property was conveyed to him by two 
deeds, dated the 8th May, 1920, and the 7th December, 
1921, and executed by the Official Receiver. The 
appellant instituted this suit, as already stated, on the 
6th November, 1922, basing his title to the properties 
on the two above-mentioned sale deeds. 

The first respondent relied upon his alleged purchase 
on the 23rd June, 1912. . 

The learned additional District Judge dismissed the 
plaintiff’s suit with costs. 

‘On appeal, the High Court held that Singaram 
continued as agent for the K.P. firm in the Pegu district 
from 1906 until after the conveyance to the first respon- 
dent, that the power of attorney granted in 1906 to 
Singaram continued unimpaired and uncancelled, and 
that he had ample power to convey the property and 
give a good title. 

The High Court dealt with certain questions of fraud 
and collusion, to which reference need not now be 
made, as they have not been raised on the hearing of 


this appeal. 
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The learned counsel, who appeared for the appel- 
lant, relied mainly upon two points. 

In the first place, it was contended that the power 
of attorney of 1906 in favour of Singaram came to an 
end by reason of the execution of the trust deed of the 
6th April, 1908. It was argued that by the trust deed 
the whole of the property of the undivided family was 
transferred to the trustee, that Ramanathan and the 
family had thereby deprived themselves of all power to 
sell the property, and that thereafter as the principal 
had no power to sell, the agent, Singaram, likewise had 
no authority or power to sell the property. 

It was also argued on behalf of the appellant that 
the power of attorney given by the trustee on the 4th 
January, 1912, was of no effect, as far as the sale of 
immoveable properties was concerned, inasmuch as the 
trustee had not obtained the consent in writing of a 
coadjutor to the sale thereof as provided by the deed. 

The last-mentioned point may be disposed of at 
once. 

It was not seriously contended on behalf of the 
respondents that they could rely on the power of 
attorney executed by the trustee on the 4th January, 
1912, as authority for the sale by Singaram of the 
properties, and their Lordships are of opinion that the 
appellant’s contention on that point may be taken to be 
correct. 

In the second place, it was argued that the trust did 
not come to an end when the trustee was discharged 
in August, 1913, that the Court on a proper application 
would have appointed another trustee, and that the 
property was still subject to the trust and vested in the 
trustee. 

The learned counsel for the respondents replied 
these points by arguing, first, that the trust deed of the 
6th April, 1908, did not include the immoveable property 
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in Pegu which is now in suit, and secondly, that there 
was a finding of fact by both the Courts in India that 
the power of attorney in favour of Singaram, dated 10th 
February, 1906, had not come to an end, but that it was 
in force and of full effect at the time Singaram sold the 
property to the first respondent. 

It is clear that the immoveable properties in Pegu 
are not specifically mentioned in the trust deed. 

The properties mentioned in Schedule A are situated 
at Pallatur and the other places mentioned therein, and 
they do not include the immoveable properties at Pegu, 
the subject of this suit. 

Schedule B includes ‘‘the firm under the mark 
of K.P. at Pegu and all the rights such as money- 
lending, &c.”’ 

This property mentioned in the schedule to the 
plaint consists of four lots of paddy land, two houses, 
and two lots of garden land—situated in Pegu. 

In their Lordships’ opinion the property so claimed 
in this suit cannot be said to be covered by the descrip- 
tion of the properties in the above-mentioned two 
schedules to the trust deed. 

The opinion is confirmed when reference is made 
to the provisions of the Registration Act, III of 1877— 
which was in force at the time of the execution of the 
trust deed, dated 6th April, 1908. The deed was 
registered, and if it had been intended to make the 
immoveable property at Pegu subject to the trust for 
sale, it would have been necessary to insert in the deed 
a description of such property sufficient to identify the 
same, as was in fact done in the case of the property at 
Pallatur and other places referred to in Schedule A of 
the trust deed. 


It was, however, argued on behalf of the appellant , 


that the terms of Clause 21 of the deed, which have 
already been stated, are sufficient to vest all the property 
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of the K.P. firm, including the immoveable property at 
Pegu, in the trustee. 

The deed has to be construed as a whole, and upon 
such a construction it is not possible, in their Lord- 
ships’ opinion to hold that the above-mentioned words 
are sufficient to transfer to the trustee the immoveable 
properties at Pegu, which have not been mentioned in 
the deed or the schedule containing the description of 
the immoveable properties which, it was intended by the 
parties, should be transferred to the trustee. 

Their Lordships, therefore, are of the opinion that 
the properties, which are the subject-matter of the suit, 
were not transferred to the trustee by the deed of the 
6th April, 1908, and that the authority given to 
Singaram to sell the property was not terminated by 
reason of the execution of that trust deed. 

It was further argued on behalf of the appellant that 
Singaram was appointed agent at Pegu in 1905 by a 
salary agreement which usually exists for three years, 
that he returned to India in or about 1909, and that the 
power of attorney which had been given to him in 1906 
must be considered to have come to an end when he 
left Pegu and returned to India. 

It appears, however, that Singaram returned to 
Pegu in 1911 and again acted as agent for the K.P. 
firm. 

The learned assistant District Judge, who tried the 
suit, held that the original power of attorney of 1906 in 
favour of Singaram was evidently never withdrawn or 
cancelled. 

The High Court considered that it was clearly 
established that Singaram continued as agent of the 
K.P. firm in the Pegu district from 1906 until after the 
conveyance in question in the suit, and the learned 
J udges of the High Court were also x opinion that the 
trial Judge was fully justified on the evidence in 
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holding that his powers under the power of attorney 1927 
granted in 1906 continued unimpaired and uncancelled.  V.P.R.V. 
These are concurrent findings, and it was argued —— 
on behalf of the respondents that they are findings of C#*TT¥® 
fact, and, therefore, that their Lordships should not Pai 
interfere with them. Firm 


It may be that, strictly speaking, the question, to omens, 
which the findings are relevant, is not merely one of 
fact, and that the question whether the power of 
attorney of 1906 was still effective at the time Singaram 
conveyed the property to the first respondent is a mixed 
question of law and fact. However that may be, their 
Lordships, after consideration of the evidence see no 
sufficient reason for disagreeing with the above- 
mentioned conclusions of the two Courts in India in 
respect of this matter. 

Their Lordships, therefore, are of opinion that 
Singaram had authority to convey the property and to 
give a good title to the first respondent, and that the 
appeal should be dismissed with costs. Their Lord- 
ships will humbly advise His Majesty accordingly. 


Solicitor for appellant—f. EF. Lambert. 
Solicitors for respondents—Bramall & Bramall. 
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APPELLATE CIVIL. 
Before Mr. Justice Brown. 


MAUNG SHWE OK anp ONE 
Vv. : 
KARAMBU PILLAY anp Two OTHERS.* 


Puisne mortgagee—Rights unaffected by action of prior mortgagee without 
joining puisne mortgagee as party—Civil Procedure Code (Act V of 1908), 
O34; /7.°2: 


Held, that when a prior mortgagee brings property to sale in execution of 
the decree on his mortgagee and a second mortgagee of the property is not 
joined as a party to the suit on which the mortgage decree was obtained, the 
rights of the second mortgagee are unaffected by the suit of the first mortgagee 
and the sale in execution of the decree. 

The mortgagees of the property in suit were in possession of the mortgaged. 
property and therefore could not be evicted by a purchaser at a Court-sale of the 
said property which was sold at the instance of an alleged prior mortgagee who. 
had not made the puisne mortgagees parties in his suit. 

San Buin v. A.N.K. Nagamutu, 8. L.B.R. 266—referred to. 


Shaffee for the appellants. 
Ganguli for the respondents. 


Brown, J.—The land in dispute in this case was: 
originally the property of the 2nd and 3rd respondents, 
Maung Hlaing and Ma Waing. In the year 1919 
they mortgaged their land by a registered deed to 
the appellants, the mortgage being a simple mortgage. 
In 1923 a further registered deed was executed and 
in place of the simple mortgage the appellants 
obtained a usufructuary mortgage for a sum of 
Rs. 984-8-0. 

In Suit No. 75 of 1924 of the Township Court, 
Lewe, the ist respondent, Karambu Pillay, filed a. 
mortgage suit with regard to this land against the 
2nd and 3rd respondents and obtained a decree. 


* Special Civil Second Appeal No. 46 of 1927. 
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The mortgage on which he sued was dated after the 
first simple mortgage to the appellants but before the 
subsequent usufructuary mortgage. The appellants 
were not impleaded as parties to the mortgage suit. 
The land was put up to sale in execution of the 
mortgage decree and was purchased by the Ist 
respondent. He then applied to the Court for 
possession. ‘This possession was given. 

An application made by the appellant under rule 
100 of Order XXI of the Civil Procedure Code was 
dismissed. The appellants then brought the suit out 
of which this appeal arises. ‘They asked for a decree 
declaring that the decree and sale in favour of the 1st 
respondent were inoperative against the appellants 
and that the Ist respondent be ordered to restore the 
plaintiffs’ possession. On these facts the trial Court 
passed a decree in favour of the plaintiffs declaring 
that the mortgage decree was inoperative provided the 
plaintiffs paid off the 1st defendant’s mortgage. 
Against this decree the appellants appealed to the 
District Court. That Court altered the decree into one 
for possession of the land provided the appellants paid 
their proportionate share of the 1st respondent’s 
mortgage. The appellants have now filed a further 
appeal and it seems to me clear that they must 
succeed. . 

It has been suggested before me on the authority 
of Alangaran Chetti and another v. Lakshmanan 
Chetti and others (1), that the appellants are entitled 
to merge their second mortgage in their first and to 
be regarded as the prior mortgagees. This point, it is, 
however, unnecessary to decide, because even as 
puisne mortgagees, the plaintiffs are entitled to the relief 
they asked for. It is settled law that when a prior 


mortgagee brings property to sale in execution of the 


~ (2) (1896) 20 Mad. 274. 
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decree on his mortgage and a second mortgage of the 
property is not joined as a party to the suit on which the 
mortgage decree was obtained, the rights of the second 
mortgagee are unaffected by the suit of the first mortgagee 
and the sale in execution of the decree. This principle 
was accepted in the Lower Burma case of San Bwin v. 
A.N.K. Nagamutu (1). In that case property had 
been sold under a mortgage decree. The second 
mortgagee, who had not been a party to the previous 
litigation, sued for a declaration that the decree and 
sale were inoperative against his interests in the land 
and that the auction-purchaser was not entitled to 
disturb his possession. It was held that he was 
entitled to such a decree. 

It seems to me clear therefore that the plaintiffs 
were entitled to the relief they asked for in the present 
case. Why their application under rule 100 of Order 
XXI. of the Civil Procedure Code was not allowed I 
do not know. It is clear that within the meaning of 
rule 101 they were in possession of the property on 
their own account and not on account of the judgment- 
debtor and that the order disturbing their possession 
was entirely unjustifiable. They are therefore entitled 
under the provisions of rule 103 to bring a suit to be 
restored to possession. What the ultimate rights of 
the decree-holder with regard to this land will be it 
is unnecessary for the purposes of this case to decide. 
The appellants are entitled to be restored to the 
possession they were in before the passing of the 
illegal order ejecting them from possession and it 
will be for the 1st respondent to take such steps as 
he may be advised for enforcing his rights on the 
land, 

I set aside the decrees of the lower Courts and pass 


a decree in favour of the appellants for possession of 


(x) (1915) 8 L.B.R., 266. 
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the land in suit and declaring that the decree and the 
sale in Civil Regular No. 75 of 1924 and Civil Exe- 
cution No. 61 of 1925 are inoperative against the 
plaintiffs. The 1st respondent will pay the costs of 
the appellants throughout. 


APPELLATE CIVIL. 
Before Mr. Fustice Brown. 


MAUNG BA AND ONE 
v. 


MAUNG KYWE anp ONE.* 


Possession of land not recoverable by person with invalid title—Transfer of 
Property Act (IV of 1882), s. 54; Registration Act (XVI of 1908), s. 49— 
Possession in virtue of invalid sale a good defence. 


A person in possession of immoveable property under a contract for sale is 
entitled to resist a suit for possession and he has that right even if the original 
transaction purported to be an outright sale but was not a valid sale owing to 
the absence of a registered sale deed. But that does not mean that a title can 
be conferred in total disregard of the provisions of the Transfer of Property 
Act, and therefore a person who is not in possession of property cannot bring a 
suit for possession based on an invalid title. 

Held, that a person who purported to derive title to immoveable property 
from his vendor who based his title on an unregistered sale document, where 
the provisions of section 54 of the Transfer of Property Act applied, could not 
eject a person in possession of the property and who was not put in possession 
thereof by him or his vendor. 


Maung Myat Tha Zan and two v. Ma Dun and one, 2 Ran. 285 ; Ma Ma E 
and two v. Maung Tun, 2 Ran. 479—distinguished. : 


Ba Thein (1) for the appellants. 
Ganguli for the respondents. 
Brown, J.—The appellants sued the respondents, 


Maung Kywe, Ma E Me and Ma Ngwe Myit, mother 
of the respondent Maung Kywe, to evict them from 





* Special Civil Second Appeal No. 193 of 1927 from the judgment of the 
District Court of Pegu in. Civil Appeal No. 233-of 1926. 
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a certain house. In their plaint they stated that 
they had bought the house by a registered deed 
from Maung Po Mya and his wife Ma E Nyun. 
Their vendors made over possession and the defend- 
ants who were living in the house at the time 
agreed to go away but subsequently refused to do so. 
The appellants were given a decree in the trial 
Court but this decree was set aside by the District 
Court on appeal and they have now come to this 
Court in second appeal. 

The appellants claimed that their vendors Maung 
Po Mya and Ma E Nyun were the owners of the 
house. This is denied by the respondents. Maung 
Po Mya and Ma E Nyun have given evidence and 
base their title on an unregistered sale document 
dated Tabaung 1278 B.E. Admittedly the house 
originally belonged to Ma Lay. Ma Lay had seven 
children, of whom Ma Ngwe Myit, who was a defend- 
ant in the first instance, and has subsequently died 
was one. The sale deed purports to be signed by 
Ma Newe Myit and her six co-heirs. Maung Po 
Mya is one of the sons of Ma Ngwe Myit and the 
respondent Maung Kywe is another of the sons. It 
is quite clear that the transaction of 1278 conveyed 
no title to Maung Po Mya and his wife Ma E Nyun. 
Section 54 of the Transfer of Property Act was then 
in force and title could only be transferred by a 
registered document. Further the document being 
unregistered could not be received in evidence of the 
sale under section 49 of the Registration Act, and the 
transaction having been reduced to writing no oral 
evidence on the point is admissible. I have been 
referred to the cases of Maung Myat Tha Zan and 
two v. Ma Dun and one (1) and of Ma Ma E and 
two v. Maung Tun (2). All that these cases 
~ @) (4924) 2 Ran, 285. (2) (1924) 2 Ran. 479. 
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establish is that persons in possession of immoveable 1927 
property under a contract for sale are entitled to Mavne Ba 


resist a suit for possession and that they still have “",-™ 
that right even if the original transaction purported oe 


to be an outright sale but was not a valid sale np one. 
owing to the provisions of section 54 of the Trans- Brown, J. 
fer of Property Act. Further than this they do not 
go and they do not furnish any authority for the 
view that a title can be conferred in total disregard 
of the provisions of the Transfer of Property Act 
or that a person who is not in possession of property 
can bring a suit for possession based on an invalid 
title. The present suit is framed as one for evic- 
tion but the defendants are clearly in possession. So 
far as the suit is based on title alone it seems to me 
that it is bound to fail. To hold any other view 
would be to render the provisions of section 54 of 
the Transfer of Property Act and section 49 of the 
Registration Act entirely nugatory. In my opinion 
the plaintiffs could only succeed in this case if they 
could show that they had received possession and 
put the defendants in possession as their licensees. 
This it seems to me they have failed to do, nor 
did they base their suit on this ground. Maung Po 
Mya was one of the children of Ma Ngwe Myit and 
he ‘did for a time live in the house, but he left it 
long before the sale to the appellants and after that 
it was occupied by the respondent Maung Kywe, 
another son of Ma Ngwe Myit. It is not shown that 
Maung Kywe was put in possession merely as a 
‘licensee of Maung Po Mya, and, as I have said, that is 
not the cause of action made out in the plaint. 
Whether the plaintiffs could establish any cause of 
action with regard to the house, if they framed their 
suit differently is not a matter for decision here. 
They have based their suit on title and claimed to 
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have the right to evict the defendants on the score 
of title. This title to.the property has quite clearly 
not been established, and I think that the suit was 
rightly dismissed by the District Court. 

I therefore dismiss this appeal with costs. 


APPELLATE CIVIL. 
Before Mr. Fustice Carr and Mr. Justice Cunliffe. 


MAUNG PAN GYAW 
Vv. 
MA BEIN anp OTHERS.* 


Buddhist law—Congenital idiot whether entitled to inherit. 


Held, that at Buddhist law, a child though physically or mentally incom- 
»etent or defective is entitled to his full share of inheritance. 


Kinwun Mingyi’s Digest, Volume I, ss. 110 and 1113; Manugye, X, 36— 
‘eferred to. 


Sastri for the appellant. 


Carr and CuNLIFFE, JJ.—The facts of this case are 
hat Ko Aik and Ma Hpaw were Burmese Buddhist 
1usband and wife. Ko Aik died over twenty years ago 
ind Ma Hpaw died about eleven years ago, leaving two 
sons. These sons, Tha Dun U and Tha Htu, are 
uleged to have been congenital idiots, and this allegation 
ippears to be admitted. Tha Dun U is said to have 
lied some six years ago; Tha Htu died about seven 
nonths ago, and it is his death that has led to the 
yresent suit. It appears also that in the year 1918 the 
ist defendant, Ma Bein, was appointed by the District 
Sourt of Hanthawaddy to be the custodian and manager 
of the estate of Tha Htu, who was declared then to 


Civil First Appeal No. 187 of 1927 against the judgment of the District 
Sourt of Hanthawaddy in Civil Suit No. 44 of 1926. 
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be of unsound mind. That is what is stated in the 
plaint, but we are informed now by Mr. Sastri that 
in fact it was the 11th defendant, Ma Nyein Hla, 
who was so appointed. The question is not of much 
importance, Ma Nyein Hla being the mother of 
Ma Bein. 

The plaintiff-appellant is a son of a brother of 
Ma Hpaw. Defendants Nos. 2 to 9 are also children 
of other sisters and brothers of Ma Hpaw. The 11th 
defendant, Ma Nyein Hla, is a sister of Ko Aik, and 
we are informed that the 12th defendant, Maung San 
Dwe, is a brother of Ko Aik, but this fact does not 
appear on the record. The Ist defendant, as already 
mentioned, is a daughter of Ko Aik’s sister, Ma Nyein 
Hla, the 11th defendant. 

The plaintiff now sues for administration of the 
estate of Tha Htu. His first contention is that both 
Tha Dun U and Tha Htu were by reason of insanity 
legally incapable of inheriting, and that the estate to be 
administered should be regarded as the estate of their 
mother, Ma Hpaw, and he claims, therefore, that he 
and defendants Nos. 2 to 9 are the heirs of Ma Hpaw. 

The plaintiff-appellant’s whole case rests on the 
proposition that Tha Htu was incapable of inheriting 
from his parents. For that proposition we can find 
no sufficient authority. Mr. Sastri has relied upon 
the extracts from the Dhammathats in sections 110 
and 111 of the Kinwun Mingyi’s Digest. Those 
extracts appear, however, to tell very strongly against 
his contention, the only one which actually supports 
it being the extract from Pyu in section 111. The 
most important of these extracts is that from the 
Manugye Dhammathat which is taken from Book X, 
section 36 of that Dhammathat. 

We note here that the translation given in the 
Digest differs materially in some respects from that 
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given by Richardson, and that Richardson’s translation 
appears to be the more correct. 

Excluding the extract from Pyu in section 111, all 
the other extracts clearly provide that a child who is 
physically or mentally incompetent or defective is 
entitled to his full share of inheritance, and these 
extracts are quite sufficient to settle that question. 
The Manugye provides further that such a child shall 
be taken care of by one of his relations and not co- 
heirs, as the translation in the Digest gives it. It 
provides further that, on the death of the person so 
defective, the one who has maintained and taken care 
of him shall be entitled to his share of the inheritance. 
Mr. Sastri contends that that provision does not apply 
in the present case. We do not think it necessary to 
go into that question. 

The Dhammathats, as we have already said, 
clearly show that the deceased, Tha Htu, was entitled 
to inherit from his parents, and this fact seems 
to have been recognized throughout by all the 
parties to the suit, since there is no suggestion that 
any of them have during Tha Htu’s life time 
claimed to inherit either jointly with him or to 
his exclusion. 

We have, therefore, to deal with the estate of 
Tha Htu, and, on the facts as to relationship already 
stated, it is clear that his nearest heirs are his 
paternal aunt, Ma Nyein Hia and uncle, Maung San 
Dwe, if Maung San Dwe is, in fact, a brother of 
his father. Other considerations aside, those two 
heirs will exclude all the other parties to the suit, 
since they are the nearest. If, however, the rule given 
in the “Manugye Dhammathat, to which we have 
already referred, is to be applied, then either Ma 
Nyein Hla, the 11th defendant; or Ma Bein, the 
ist defendant, whichever of them is, in fact, the 
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custodian of Tha Htu and his estate, will be entitled 
to inherit to the exclusion of everyone else. 

We are not called upon to decide between the 
claims of the defendants, and we express no opinion 
as to whether it is the natural heir or the custodian 


who is entitled to inherit. 
One fact which is quite sufficient for the deter- 


mination of this suit clearly emerges, and that is 
that the plaintiff-appellant, Maung Pan Gyaw, is not 
entitled to any share in the estate, and, therefore, has 


no status to bring this suit. 
The appeal is, therefore, dismissed. ‘There will be 


no order as to costs, the hearing having been ex parte. 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 
KWAI TONG KEE 


v. 


LIM CHAUNG GHEE.* 


Civil Procedure Code (Act V of 1908), ss. 63 and 73—Rateable distribution— 
Moneys attached by High Court and Small Cause Court creditors—Moneys 
paid into High Court—Whether all creditors to share rateably without 
Small Cause Court creditors applying to High Court prior to the receipt 
of the money—High Court to determine all claims. 


Creditors of a judgment-debtor in the Small Cause Court of Rangoon 
attached a sum of money deposited by the judgment-debtor with a Club. A 
High Court creditor of the judgment-debtor also attached the same sum. The 
money was paid into the High Court. 

Held, that under the provisions of's. 63 of the Civil Procedure Code 
the High Court alone could determine all claims to the money. S. 73 must 
be read in conjunction with s. 63 of the Code, and under the circumstances of 
the case the High Court must be deemed to hold the assets on account of the 
Small Cause Court also; and therefore all the creditors were entitled to’a rate- 
able distribution. The decree-holders in the Small Cause Court need not in 
such a case make an application to the High Court for execution before the 


receipt of the assets. 


* Civil Miscellaneous Appeal No. 75 of 1927 from the order of the Original 
Side in Civil Miscellaneous No. 212 of 1926. 
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Clark v. Alexander, 21, Cal. 200—veferred to; Krishnashankar v. Chandra 
Shankar, 5 Bom. 198—distinguished. 


Kyaw Din for the appellant. 
Ray for the respondent. 


RUTLEDGE, C.J., and Brown, J.—A certain sum of 
money depositd by one I. Raj with the Rangoon Turf 
Club was attached in execution of two decrees in the 
Small Cause Court of Rangoon. It was subsequently 
again attached in execution of a decree of this Court 
on the Original Side in favour of the appellant, Kwai 
Tong Kee, and the money has been paid into this 
Court. The question for decision is whether in the 
circumstances, in view of the provisions of section 73 
of the Code of Civil Procedure, the appellant is 
entitled to draw out the whole of the amount deposited 
or whether he is bound to share it rateably with the 
other two decree-holders. The trial Court decided 
in favour of rateable distribution and Kwai Tong Kee 
has appealed against this decision. 

Under the provisions of section 73, “‘ where assets 
are held by a Court and more persons than one have 
before the receipt of such assets made application to 
the Court for the execution of decrees for the payment 
of money passed against the same judgment-debtor 
, the assets . . . . shall be rateably 
distributed among all such persons.’ it is contended 
on behalf of the appellant that it is only persons, who 
have made application to the Court before the receipt 
of the assets, who are entitled to rateable distribution 
and that as the assets are held by this Court and the 
other decree-holders made no application to this Court 
before the receipt of the assets they are debarred . 
from’ participating in the assets. 

It was held by the trial Judge that section 73 
must be read together with section 63 and that if 
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these two sections be read together, it is clear that 
all the attaching creditors have a claim. That was 
the view taken by the High Court of Calcutta in the 
case of Clark v. Alexander (1). On the other hand, 
in the case of Krishnashankar vy. Chandra Shankar 
(2), it was held that only those decree-holders share 
in the rateable distribution, who have actually applied 
for execution of their decree to the Court holding 
the assets. The circumstances of that case were not 
however similar to those of the present case and at 
that time section 295 of the Code, which corres- 
ponds with the present section 73, contained the 
words ‘have prior to the realisation applied to the 
Court by which such assets are held.’”’ The words 
““by which such assets are held’? do not occur in 
section 73. 

We agree with the construction placed on section 
73 by the learned trial Judge. Under section 63, in 
a case such as the present, the Court that has to 
receive and realise the property attached and to 
determine all claims thereto, is the Court of highest 
grade. It is clear that the decree-holders in the Small 
Cause Court by attaching the properties in this case 
established a claim thereto and under section 63 that 
claim has to be determined by this Court as the Court 
of highest grade. If section 73 be read as meaning that, 
unless application was made to this Court for execu- 
tion, the attaching creditor has no claim to rateable 
distribution, the provisions of section 63 would be 
rendered to a large extent nugatory. Under section 
63, the assets are held by this Court but they are 
held by it not only on its own behalf but also on 
behalf of the other attaching Courts. In fact so far 
as attachment and realisation of this property is con- 
cerned, this Court exercises both its own jurisdiction 

(1) (1893) 21 Cal. 200. (2) (1880) 5 Bom. 198. ‘al 
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and that of the Small Cause Court. In this view of 
the matter, it does not seem to us to be an undue 
stretching of the meaning of the words ‘‘ made appli- 
cation to the Court” in section 73 to hold that the 
Court in such a case includes not only the Court 
which actually holds the assets, but also any other 
Court by which attachment has been made and on 
account of which the assets are therefore in part held 
under section 63 by the Court which holds the assets. 

We are therefore of opinion that it was not neces- 
sary for the decree-holders in the Small Cause Court 
to make application for execution in this Court before 
the receipt of such assets in order to entitle them to 
rateable distribution. They sufficiently complied with 
the requirements of the section by applying to the 
Court in which they obtained their decrees and by 
obtaining attachments therein. We are therefore of 
opinion that the case has been rightly decided and 
we dismiss this appeal with costs, advocate’s fee five 
gold mohurs. 


ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


~MATAPRASAD UPADHYA 
Ce 
KUNNON DEVI aAnpD ANOTHER.* 


Power of sale by mortgagee—Power to be conferred in express terms—What is not 
sufficient conferment—Transfer of Property Act (IV of 1882), s. 69. 


Held, that section 69 of the Transfer of Property Act does not purport to 
confer any powers on mortgagees but it is intended, when a power is expressly 
conferred by the mortgage deed, to prescribe the procedure, to curtail the 
unfettered exercise of the power and to determine the rights of the purchaser 
at such a sale. 


* Civil Regular No. 597 of 1927. 
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Held, accordingly that a sentence in the mortgage deed to the effect that 
“ the mortgagee, his heirs, representatives and assigns shall have all the powers, 
remedies and privileges conferred upon the mortgagee by Act I'V of 1882 ” does 
not authorise a sale out of Court by the mortgagee. 


Bogi Ram for the plaintiff. 


Basu for the defendants. 


Cuari, J.—The plaintiff in this case files the suit 
for possession of a house in Suburban Road, Ahlone, 
and for a sum of money as mesne profits. 

The house was mortgaged by a mortgage deed 
dated the 10th December 1925, and the mortgagee 
brought the house to sale under an alleged power 
of sale conferred on him, and at that sale the plain- 
tiff is alleged to have been the purchaser. . 

It is contended on behalf of the defendant that 
the purchaser is merely a benamidar of the mortgagee, 
but that question does not arise in the view I have 
taken of the law applicable. 

To confer title upon the plaintiff the mortgagee 
must have the power to sell the property. He is 
not the owner and can confer title only if he is 
especially empowered to do so. In the absence of 
such a power the sale by the auctioneer and the 
conveyance by the mortgagee confer no title on the 
purchaser. 

The learned advocate for the plaintiff admits that 
the mortgage deed does not contain an express power 
of sale, but he contends that that power is implied 
from a sentence in the mortgage deed which is to 
the effect that “the mortgagee, his heirs, representa- 
tives, and assigns shall have all the rights, powers, 
remedies and privileges conferred upon the mortgagee 
by Act IV of 1882.” He contends that, as the 
Transfer of Property Act confers on mortgagees a 
power of sale, the mortgagee of the suit house had 
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ample power to bring the house to sale. This argu- 
ment proceeds upon a fallacious conception of the 
provisions of Transfer of Property Act. Section 69 
does not purport to confer any power upon mort- 
gagees but, as its wording clearly shows, it is intended, 
when a power is actually conferred by a mortgage 
deed, to prescribe the procedure, to curtail unfettered 
exercise of the power, and to determine the rights 
of the purchaser at such a sale. The section, more- 
over, is of limited application, applying only to certain 
towns in British India, and it is not generally applicable 
to all mortgagees. The provision in Section 69 of 
the Transfer of Property Act which is intended to 
protect the purchaser in the event of an unauthorised 
exercise of the power of sale does not affect that 
question because, though the exercise of a power 
actually conferred in the circumstances not warranted 
by the statute may not affect the purchaser, still the 
existence of the power itself is essential since it is 
the root of the purchaser’s title. Obviously no one 
can exercise a power which does not exist, nor can 
the purported exercise of such a non-existent power 
affect the mortgagor’s right in the property mortgaged. 
In my opinion, therefore, the sentence in the mort- 
gage deed relied upon by the plaintiff does not 
confer on the mortgagee a power to bring the mort- 
gaged property to sale, and the plaintiff gets no 
title by his purchase at the sale. ; 

For these reasons the plaintiff’s suit is dismissed 
with costs. 
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APPELLATE CRIMINAL. 


Before Mr. Fustice Heald and Mr. Fustice Baguley. 





BANA SINGH _— 
sd Dec. 13. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), s. 162—Statements to police, how and 
when may be used in evidence. 


No witness may be asked what he said to the police during an investigation 
under Chap. XLV of the Criminal Procedure Code, nor may any police officer 
be asked what a witness said to him during the investigation, nor may any 
bystander be questioned as to what he heard another person say to a police 
officer during the investigation. 

Provided that, when a witness for the prosecution is being examined, 
if an accused has reason to believe that the statement which the witness is 
making in Court differs from the statement which he made to the police, 
then the accused or his advocate may ask the Court to refer to the record 
of any statement made by the witness to the police and if it be found that 
there is any variation between the two statements the defence are entitled 
to a copy of the record of the statement made to the police. That copy 
must then be proved, and the witness may be cross-examined on that state- 
ment under s. 145 of the Evidence Act and his attention must be drawn to 
the particular points in which his statement in Court differs from the record 
of his statement to the police. 


McDonnell for the appellant. 
Assistant Government Advocate for the Crown. 


BacuLey, J.—The appellant Bana Singh has been 
convicted by the Sessions Judge, Pegu, of the murder 
of Jana Singh and has been sentenced to death under 
section 302, Indian Penal Code. 

The facts of the case according to the Crown are 
that the deceased, the accused and a third man, Kir 
Singh, were drinking together. They became noisy 
and possibly quarrelsome while they were at the 
teashop where they were drinking and were turned out. 





* Criminal Appeal No. 1535 of 1927 from the order of the Sessoins Judge 
of Pegu in Sessions Trial No. 64 of 1927. 
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They came back to Jana Singh’s house. Kir Singh 


BANA A SiNcH who lived with Jana..Singh.day down to sleep off the 


neu 
EMPEROR. 


Baau ey, J. 


effects of the liquor and Bana Singh went to his own 


house nearby. Shortly afterwards Bana Singh came 
and called Jana Singh and they went out together. 
A little while after this Kisnaw, Jana Singh’s wife, 
heard a cry from her husband that he had been cut 
by Bana. Not long afterwards Jana Singh’s dead 
body with seven incised wounds upon it was found 
in the direction from**which the call was heard. 
One of the wounds was necessarily fatal; another 
was sufficient to cause death in the ordinary course 
of nature and two others were grievous. 

The case has been tried, I regret to say, with 
a complete disregard of the provisions of section 162, 
Criminal Procedure Code, with the result that evidence 
is on the record which ought not to be and evidence 
which ought to be on the record is not there. In 
consequence the case will have to be sent back to 
the Trying Court for the evidence which appears to 
be available to be properly brought on the record. 
As the application of section 162, Criminal Procedure 
Code, does not appear to be understood either by 
the Trying Court or by the Committing Court, it 
would be best to begin by explaining the real effect 
of the section in its present form so far as the 
Trying Court is concerned. 

The first paragraph provides that no statement 
made to the Police in the course of an investigation 
shall be admissible at the trial of an offence under 
investigation at the time the statement was recorded. 
In consequence no witness may be asked what he said 
to the Police during the investigation, nor may any 
police officer be asked what a witness said to him 
during the investigation, nor may. any bystander be 
questioned as to what he heard another person say to a 
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police officer during the investigation. If the first 
paragraph of section 162 stood by itself, that would be 
its effect. 

The second:-paragraph” of the section however 
loosens the rigidity of the first paragraph to a certain 
extent. In consequence of this paragraph, when a 
witness for the prosecution is being examined, if an 
accused has reason to believe that the statement which 
the witness is making in Court differs from the state- 
ment which he made to the police, then the accused 
or his advocate. may.ask the Court to refer to the 
record of any statement made by the witness to th 
police and, if it be found that there is any variation 
between the two statements, the defence are entitled 
to a copy of the record of the statement made to the 
police. That copy must then be proved, and the 
witness may be cross-examined on that statement 
under section 145 of the Evidence Act and _ his 
attention must be drawn to the particular points in 
which his statement in Court differs from the record 
of his statement to the police. 

The third paragraph of section 162 is not @ 
importance in connection with the present case. 

If we now refer to the record of the Sessions 
Court in this case we find that Kisnaw (P.W. 5) 
was questioned with regard to what she said to the 
police when they examined her. The Sessions Court 
has not got a copy of her statement to the police 
proved and filed as an exhibit as it should have 
been. On reference to the committal record a copy 
of her statement to the police is found as an exhibit 
but it was not proved. Instead of that the Sub- 
Inspector of Police who recorded it was asked 
questions as to what Kisnaw said to him. This is not 
proving a statement as directed in section 162; and the 
provisions of that section must be strictly followed. 
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Then we have Kir Singh, a witness who was 


Bana St Sixcn examined in the Committing: Court-but*whose presence 


ina 
EMPEROR. 


could not be secured in the Sessions Court. ‘The 
record of his evidence in the Committing Court was 


Bacurey, J. brought on the record of the Sessions Court under 


section 33 of the Evidence Act. He was questioned 
in the Committing Court as to what statement he 
made to the police, and what purports to be a copy 
of the statement to the police was filed in the record 
of the Committing Court. It again“ was not proved 
either in the Committing Court or in the Sessions 
Court and therefore cannot be regarded strictly as 
evidence either in the Committing Court or in the 
Sessions Court. 

Ala Datta (P.W. 7) in the Sessions Court was 
asked questions in cross-examination as reagrds his 
statement made in the Committing Court, and also 
with regard to his statement made to the police. 
Nowhere in either file can I find any copy of his 
statement made to the police and therefore questions 
addressed to him with regard to such statement were 
absolutely inadmissible. If it was desired to cross- 
examine him on his statement in the Committing 
Court that statement should have been brought on 
to the record of the Sessions Court under section 288, 
Criminal Procedure Code. 

Habib Khan, Nadir Khan, Amir Khan and Joka 
Singh were all questioned with regard to statements 
made in the Committing Court and the remarks 
which I have made with regard to Ala Datta and the 
questions addressed to him with regard to his state- 
ment in the Committing Court apply equally to these 
witnesses. 

Shwe Tha (P.W. 12) was asked one question about 
his statement in the Committing Court, but as he 
repeated in the Trial Court the evidence which can 
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be found in his deposition in the Committing Court, 
there was no necessity to bring his statement in the 
Committing Court on the record of the Sessions 
Court. . 

Sub-Inspector of Police Maung Maung (P.W. 18) 
was cross-examined with regard to statements made 
to him by Kir Singh and by Kisnaw. This cross- 
examination ought not to have been allowed. It was 
completely barred by the first paragragh of section 
162, Criminal Procedure Code, and was not made 
admissible by the provisions of the second paragraph. 

Lastly, to complete my criticism of an unsatis- 
factory trial, in the Committing Court two defence 
witnesses were examined. Both were waived in the 
Court of Session. From the committal record it 
would appear that one of these witnesses, Gudir 
Singh (D.W. 2), was in a position to throw light on 
the case under investigation. I do not understand 
why the prosecution failed to call him in the Court 
of Session, and the Court should most certainly have 
called him of its own motion as a witness in a position 
to give evidence with regard to the case under investi- 
gation. 

The case will have to go back to the Trying 
Court for such errors to be put straight as can be 
put straight; in the first place to regularise the cross- 
examination of the prosecution witnesses with regard 
to their statements made to the police. Ala Datta’s 
statement to the police will have to be proved, and 
the Sub-Inspector of Police Maung Maung will have 
to be called to prove the statements recorded by the 
Police which are to be found in Exhibits B and C 
of the Committal Court. These two copies will have 
to be made exhibits in the Court of Session. This 
will have to be done in the presence of the accused, 
and the witnesses Kisnaw and Kir Singh (if the 
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latter’s presence can be secured) should be in attendance 
in order that they..«maybe further cross-examined on 
these statements should the defence advocate think 
fit. Gudir Singh should be called by the Court and 
should be examined by the Court, and the defence 
should be allowed to cross-examine him if it thinks 
fit. The statements in the Committal Court of the 
witnesses I have mentioned as having been cross- 
examined on their statements in the Committing Court 
should also be brought on the record of the Sessions 
Court in order to make it complete. When this has 
been done the file should be returned to this Court. 


HEALD, J.—I concur. 


[The appeal came for. final decision before Cunliffe 
and Das, JJ., who upheld the conviction and sentence.] 


PRIVY COUNCIL. 
BHOGILAL BHIKACHAND anp ortuers (Plaintiffs) 


vz. 


ROYAL INSURANCE’CO., LTD. (Defendants). 


(On Appeal from the High Court at Rangoon.) 


Indian Evidence Act (I of 1872), ss. 153, 155, 157—Evidence as to veracity— 
Refreshing memory—Reference to inadmissible document—New case on facts 
after evidence closed—Absence of cross-examination—Bribery of witness— 
Insurance of diamonds during transit by registered post. 

In a suit by the appellants claiming Rs. 1,776,000 the declared value of a 


. parcel of diamonds insured by the respondent company against theft, robbery 


or loss during transit by registered post, together with interest: 
Held, on the evidence (reversing the decree of the Appellate Court and 
réstoring that of the Trial Judge) that the appellants had proved the loss under 


‘the policies, the respondents having failed to discharge the onus of establishing 


the fraudulent conspiracy which they alleged; and that the appellants were 
entitled to the decree prayed. 

A Court should not base its judgment on, nor even entertain a view of, the 
facts suggésted only after the evidence is closed, and consequently not put to 
the witnesses in cross-examination. 


* PRESENT:—VISCOUNT HALDANE, ‘Lox ATKINSON, LoRD BLANESBURGH, 
Lorp DarLinc and Lorp WaRRINGTON OF CLYFFE. 
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The insurance of the parcel with the postal authorities for a further 
Rs. 200, which had been communicated to the respondents and not objected to, 
was not an indication of fraud. 

A negotiation with a witness for tke payment of a bribe, when brought to 
judicial notice, must be instantly and sternly reprobated; it should be treated not 
only as discrediting the witness, but also as discrediting those who are pre- 


pared to pay a bribe. 

Ss. 153 and 155 of the Indian Evidence Act, 1872 , as to evidence in 
rebuttal and impeaching veracity, should be strictly construed and narrowly 
interpreted, otherwise Courts would have to investigate, on most imperfect 
materials, questions which have no bearing upon the matter really in contest. 
S. 153 does not go far beyond, if it goes at all beyond, Attorney-General v. 
Hitchcock, (1847) 1 Exch. 91, on which it appears to have been based. 

A Court should not take cognizance of the terms of a document which is 
inadmissible as evidence and has been referred to by a witness merely in order 
to refresh his memory as to a date. 


Appeal (No. 103 of 1926) from a decree of the 
High Court in its Appellate Jurisdiction (June 15, 
1925) reversing a decree of the Court in its Original 
Jurisdiction (June 24, 1924). 

In 1922 the respondent company issued to the 
appellants two open policies, in the form of marine 
policies, and being for 2 lakhs of rupees each 
“at or from places in Burma and/or India to places 
in Burma and/or India upon goods and merchandise 
and freight of and in the ship or vessel the registered 
post.”’ Each policy provided that goods were to be 
declared and valued, and that the policy was against 
“theft, robbery, or loss from the time of issue of the 
registered receipt until that of delivery of the parcel 
to the consignee and his signature to the Post Office.” 
The appellants declared, partly under one policy and 
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partly under the other, a registered parcel (No. 217) of . 


diamonds valued at Rs. 1,76,000, posted in Rangoon 
and addressed to the second appellant at Bassein. 
The present suit was brought by the appellants 


in the High Court to recover Rs. 1,76,000° and. 


interest, alleging a total loss under the policies of 
the form above mentioned. 
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The facts are fully stated in the judgment of the 
Judicial Committee, .__ 

The Trial Judge, May Oung, J., made a decree as 
prayed, but on appeal the decree was set aside by 
Robinson, C.J., and Brown, J., and the suit dismissed. 

1927 June 20, 21, 23. Dunne, K.C. and E. B. 
Raikes, for the appellants. 

Neilson, K.C., T. F. R. McDonnell, and H. 
Campbell for the respondents. 

At the conclusion of -the arguments their Lord- 
ships intimated that the appeal would be allowed, 
and that the reasons would be delivered later. 


December 16. The judgment of their Lordships 
was delivered by— 

Lorp BLANESBURGH.—In this suit the appellants 
seek to recover from the respondents as insurers the 
sum of Rs. 1,76,000 with interest, the value of a 
parcel of diamonds alleged to have been lost or stolen 
in October 1922, during its insured transit by regis- 
tered post from Rangoon to the shop at Bassein of 
the second appellant, to whom ‘the parcel was there 
addressed. The suit was brought in the High Court 
of Judicature at Rangoon. It was decreed by May 
Oung, J. On appeal, Robinson, C.J., and Brown, J., 
exercising the. Appellate Jurisdiction of the Court, 
recalled the decree of the Trial Judge, and on the 
24th June, 1924, dismissed the suit with costs. From 
this dismissal the plaintiffs now appeal, and they ask 


_ that the decree of May Oung, J., in their favour be 


restored. 

The diamonds were insured partly under one 
policy, partly under another. Both policies, in terms 
identical, were in the name of the first appellant, but 
the diamonds were the property in part of the second 
and in part of the third appellant. The policies are 
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in form policies of marine insurance covering goods 
transmitted from inter alia, places in Burma to places 
in Burma “in the ship or vessel called the registered 
post.” They insure against theft or robbery or loss 
any parcel of jewels duly declared from the time of 
the issue of the postal registered receipt until that 
of the delivery of the parcel to the consignee and 
his signature to the Post Office. The delivery con- 
templated by the policies is delivery at the address 
of the consignee. The policy moneys are to be paid 
without abatement on the expiration of one month 
after first proper notice and proof of the loss have 
been given. 

The first appellant is a commission agent at 
Rangoon. The second and third appellants, nephew 
and uncle to each other, are jewellers at Bassein, 
owners of separate businesses there. ‘They are each of 
them customers of the first appellant. ‘The commer- 
cial history of all three is good. At the time of the 
trial the first appellant had been in business at 
Rangoon for over 30 years, and for six or seven 
years he had done his insurances with the respondents. 
His credit, so the respondents’ principal witness 
stated in evidence, was unlimited. The other two 
appellants are younger men, but ther businesses are 
said to be amongst the most important of their 
kind at Bassein. The third appellant holds a public 
position of some prominence in that town. The appel- 
lants were possessed of admirable insurance records. 
-They had for all their years in business been insuring 
their jewels in transit and never before had any claim 
for a loss been made by any of them. In the present 
case all three appellants are alleged to be parties to 
a fraudulent insurance conspiracy. The charge has 
been launched by the respondents in circumstances to 
which reference must later be made. The appellants 


10 


145 


1927 





BHOGILAL 
BHIKACHAND 
AND 
OTHERS 
Vv. 
ROYAL 
INSURANCE 
Co., Ltp. 


146 


1927 





BHOGILAL 
BHIKACHAND 
AND 
OTHERS 

v. 
ROYAL 
INSURANCE 
Co., Lrp. 


INDIAN LAW REPORTS. [VoL. VE 


in facing it are entitled to have this record of 
theirs remembered. 

But the first appellant is entitled to have some- 
thing more said about him. At the time of the 
transaction originating at Rangoon and alleged by 
the respondents to have been a gross fraud upon 
them, the first appellant was on his way to India. 
He had left Rangoon a week before and he re- 
mained absent from Burma for many months. If 
there is anything clear in the case it is ‘that he 
personally had neither lot nor part in the transaction 
be it fraudulent or innocent. It is not the least 
serious of the criticisms to which the judgment of the 
Appellate Court is open that the learned Judges there 
include in their insinuation, it is not a finding, of fraud 
all the three appellants indifferently—a mistake which 
is not surprising if they had regard to the terms of 
the respondents’ notice of appeal. It was only before 
the Board that any personal imputation upon the 
first appellant was disclaimed by counsel for the 
respondents. "This amended, tardy though it..be, the 
first appellant is entitled to have put upon record. 

The further facts of the case, as they emerge from 
the evidence and documents, are simple enough. 
On the 24th September, 1922, the second and third 
appellants accompanied by one Mehta, an associate 
in business of the third appellant, left Bassein for 
Rangoon. They came primarily to purchase diamonds. 
for their Bassein businesses in anticipation of the - 
up-country demand for these stones, always, it 
seems, most active during the months of October 
and November.. Their purchases, or a great part 
of them, were to be made through the first appellant. 
His office accordingly became their business head- 
quarters during their stay at Rangoon. It was at the 
time in charge of his managing clerk, one. Pandya. 
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The second and third appellants did not make 
immediate payment for the diamonds which they 
purchased. The sums . involved were beyond their 
cash resources. “They either gave hundis to or 
were debited in account by the sellers for the agreed 
prices. Much of this indebtedness in respect of the 
lost jewels at the date of the trial still remained un- 
discharged. In respect of some of it judgments had 
been recovered against the second and third appel- 
lants, and proceedings in bankruptcy threatened. 

By Saturday, the 30th September, these appellants 
had, ready for transmission to Bassein, purchased and 
other jewels of the value of Rs. 1,60,000. On that 
‘morning the jewels were put up in separate packets 
to mark, inter alia, their different ownerships, and 
at the premises of the first appellant were enclosed 
in a metal cigarette case, which was then duly 
sealed in the presence of Pandya, of the second and 
third appellants, and of Mehta. The general direction 
seems to have been taken by Pandya. It was he 
who addressed the case to the third appellant at his 
shop at Bassein. It was he who suggested and 
marked upon the case the figure of Rs. 200 as a 
suitable insurance with the Post Office. 

Of this Post Office insurance, which ultimately 
played so important a part in the case, some ex- 
planation is here necessary. There was no obligation 
imposed by the policies to effect such an insurance 
in any amount. In the case of inland parcels of 
jewels, however, it seems to be usual, in Burma, 
for an assured even if not so obliged by his policy, 
to insure them also with the Post Office in some 
amount usually nominal. Here Rs. 200 was the 
amount chosen, and Pandya chose it. 

So marked and addressed, the parcel was taken 
to the Rangoon Post Office by Mehta and was there 
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registered by him and, as had been suggested by 


Pandya, was insured also for Rs. 200./°*¥he Post Office 
receipts were in course despatched to the Rangoon 
office of the respondents in order that, under the open 
policies of the first appellant then current, the insurance 
of the parcel at its full declared value might be duly 
effected. Saturday being a short day, the risk could 
not be dealt with by the respondents until the following 
Monday morning. It was then promptly accepted. 
Their Lordships have detailed ‘these facts although 
this is not the insurance which in this suit is 
called in question. Upon this first insurance the 
respondents have received and retained their premium. 
The risk never became a claim. And they are 
now content. But this insurance was made at and 
before the trial a subject of elaborate inquiry at their 
hand; they desired to show that it was as fraudulent 


as the insurance immediately in question was being 


alleged to be, and, naturally, because so far as con- 
cerned the packing, posting, registration and insurance 
of the parcel, the facts deposed..with..egard to it 
were in substance identical with those sworn to in 
relation to the insurance in suit. It is not surprising, 
therefore, that the respondents did not accept 
them. But their attack failed. The facts, as above 


_set forth, remained in the result uncontroverted, and 


this suggests another observation with reference to 
this first insurance. The second and third appellants 
had apparently no doubts as to its regularity, post 
office insurance and all. They risked their jewels in 


‘that confidence, which was not misplaced. The risk 


as has been seen, was accepted by the respondents 
on the morning of the 2nd October without comment, 
inquiry or hesitation. 

In the afternoon the second and third appellants 


were returning to Bassein. They had collected and 
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had still with them diamonds valued at Rs. 1,76,000, a 1937 
considerable portion of which had been purchased _Buocmat 
on the two preceding days. “For safety’s sake, and — 


both Courts agree that this explanation was adequate, ©™#** 
they were desirous that the jewels should go separately or 


from themselves and should .be..insured with the Co.,L™. 
respondents, as the first packet has been. Accord- 
ingly, a parcel containing the jewels was, on that 
morning, made up at the office of the first appellant 
exactly as had been the other, by and in the presence 
of the same persons. This parcel was taken to the 
Post Office, but this time by the second appellant 
and Mehta, addressed to the second appellant 
at his Bassein shop. Like the first, and again at the 
suggestion of Pandya, the parcel was insured with 
the Post Office for Rs. 200 and so insured and 
registered was, the second appellant and Mehta 
deposed, despatched by them as had been the first. 
The Post Office receipts were, as before, sent on to 
the respondents and they at once accepted the risk 
for the full declared value of Rs. 1,76,000. 

In both cases the respondents entered in the 
endorsements made by themselves on the _ policies 
the amount of the Post Office insurance, and not in 
the second case any more than in the first was 
objection taken or question raised either as to the 
amount of that insurance or at all. The parcel so 
registered and postally insured, now described as 
postal packet 217, duly reached Bassein on the 
evening of the 3rd October. It was put in the safe 
at the Post Office. On the same evening the second 
and third appellants returned from Rangoon. Early 
next morning the second appellant sent a messenger 
to the Post Office to take window-delivery of the 
registered parcel. He was told that it had already 
been handed to the postman, one Lala by name, for ° 
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delivery on his round. An hour or so later, Lala 
returned to the *Post*@ffice and reported to the 
Postmaster that the parcel had fallen through some 
broken meshes in his bag and had been lost. No 
trace of it has since been forthcoming, and its in- 
sured value is the claim which the appellants make 
against the respondents in this suit. 

The claim was at once put forward. The first 
attitude of the respondents towards it was one of 
reserve. The sum claimed was large. It exceeded 
in amount any previous single insurance of the first 
appellant. The second and third appellants were 
nearly related. The two insurances, each so con- 
siderable and effected in such rapid succession, although 
exciting no observation when tendered for acceptance, 
seemed ominous in retrospect after one of them had 
matured into a claim. ‘The respondents accordingly, 
as they were well entitled to do, required strict proof 
of the loss. They demanded full particulars of the 
jewels contained in the insured parcel, indeed in 
both of the insured parcels..,. They pressed for inform- 
ation as to the place where and the persons in 
whose presence each of them had been packed. 
Noticing that the sum of Rs. 200 was less than the 
amount for which the first appellant had been accus- 
tomed to insure with the Post Office previous parcels 
of less value, they were insistent to know the reason 
why that smaller sum had been chosen in these 
instances. The particulars and information asked for 
were promptly, and, as has been found by the Tria] 
Judge, accurately supplied. As to the Post Office 
Insurance for Rs. 200, the answer of the solicitors in 
a letter of the 23rd November, 1922, was that there 
was no special reason for insuring the parcel for that 
sum, instead of a larger amount, except a spirit of 
economy, and that it did not matter for what amount. 
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the parcel was insured in the Post Office as the 
assured were not looking to the Post Office to recoup 
their loss...‘The,.solicitors also pointed out, what was 
of course true, that the respondents had without 
objection endorsed the policies, well knowing in both 
cases that the parcels were covered by a postal 
insurance of only Rs. 200. To these statements no 
reply has ever been made, and to the letter itself 
the only response was to the effect that the claim 
papers were being forwarded to the respondents’ 
Calcutta office--for instructions, and that a further 
letter would be sent on receipt of the reply. 

In the meantime the Post Office had called in 
the police. to inquire into the loss of the parcel, and 
into the conduct of the postmaster and of the postman 
Lala in reference thereto. There were suspicious 
circumstances in relation to the condition of the 
postman’s bag, and other matters. As a result, on 
the 15th February, the appellants were informed by 
the police that the case had been closed as undetected, 
and that guilt could not be brought home to Lala. 
The Post Office accordingly paid to the appellants 
their insurance of Rs. 200, and it may here be added 
that the postmaster was soon after promoted, while 
Lala at the time of the trial still remained in the 
postal service. 

Of all this the respondents duly became aware, 
but they maintained their refusal to pay, adducing one 
reason after another in justification. The claim had 
been referred to the head office for final instructions. 
‘The police investigation into the alleged loss was not 
complete, and therefore the matter could not be 
disposed of then. This was on the 20th February. 
‘When informed on the 10th March by the appellants’ 
solicitors that the police investigation had been closed, 
and that the Post Office had paid their insurance, the. 
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respondents’ only reply was that the case was still 
under investigation by the Criminal Investigation 
Department, and that the Rangoon office was not yet 
in a position to make a disposal of the claim. That 
office having, apparently, in the meantime, made an 
unsuccessful attempt to induce the appellants to accept. 
a smaller sum in satisfaction, this suit was, on the 
12th April, 1923, commenced, and therein on the 
11th June, more than eight months after the loss, the 
respondents, for the first time, charged.the appellants 
with fraud. This they did in the following paxageagh 
of their written statement:— 

“The defendants allege that the parcel in question in the 
alternative either never contained diamonds of the value of 
Rs. 1,76,000 or that the said diamonds and parcel was abstracted. 
form the custody of the postal authorities with the knowledge and. 
connivance of the plaintiffs, who have conspired to put forward a. 
fraudulent claim in this matter.” 


The appellants complain, and with reason, that 
this most serious charge should have been so belated,. 
and when made should be so vague. The first 
appellant, an old customer of the respondents, has: 
a special complaint of his own, that without the 
slightest justification the charge should have been 
made to extend to himself, and is only now withdrawn, 
The explanation of the respondents’ attitude in the 
matter is, as it happens, disclosed in a letter of the 
10th February, 1923, addressed by their office at 
Calcutta to their Secretary at Rangoon:— 


“I am obliged for your letter of the 5th instant, and note that, 
as the Criminal Investigation Department have so far failed to 
establish a case against the parties, the case has been filed as 
being ‘‘ Undetected,” but I assume that this does not mean that 
the Criminal Investigation Department intend to let the matter 
drop. I trust the former Bassein Postmaster, who you advised 
us on 17th October last had been transferred to Rangoon; will be 
losely watched, and that the Police will make every endeavour to 
identify the writer of the last. anonymous letter which we recently 
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sent you, and that they will continue to take an active interest in 
the case. 

*T note the Post Office contemplate meeting the claim on them 
this week, but, whether they do so or not, I do not consider that 
we should yet make payment. 

‘* The circumstances strongly point to attempted fraud, and, if 
further pressed, I think we should state that, in view of information 
which has reached us, we are not’prepared to pay the claim. The 
less we say at this juncture the better, and I would not suggest 
indicating in any way what the nature of the information in our 
possession is. I must admit our information is very meagre, but 
the claimants need not know this. I doubt if a suit will be filed, 
but, if it is, fresh publicity will be given to the matter, which might 
lead to useful information being produced. While I am naturally 
very averse to delay in payment of claims, the circumstances in 
this case seem-.to warrant every means being taken to defer 
payment. Should a suit be filed, it will probably be several months 
before it is heard, and in the meantime, incriminating evidence 
may be forthcoming, or we might be approached with a view to 
effecting a compromise.” 

The meagre information of February had not 
been supplemented in June. The only evidence of 
fraud forthcoming even at the trial had been collected 
by one Bhattacharjee, to whom reference will later 
be made, long after the date of the written statement. 
The respondents accordingly remain under the impu-. 
tation that when, so long after the event, they did 
put forward this charge of fraud, they had even then in 
their possession no evidence at all to support it. It 
was, in truth, a dilatory plea, not justified by their obliga- 
tion under their policies to make prompt payment. The 
correspondence shows that this dubious procedure was 
not directed from London. The view of the respond- 
ents’ head office, as early as the 10th January, had been 


that the claim should be met, provided that the police | 


had finished their investigation, that no further informa- 
tion had been obtained, and that the Post Office had paid 
their insurance. That view was not, however, accepted 
at Calcutta, and this suit will not have been without 
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1927 some good effect if, as a result, the respondents see to 
Buocmat it that similar wholesomes-instructions when..given to 
-BHIKACHAND ° ° ‘ . 
AND their representatives in the East are in future observed. 
aaa The contest at the trial centred on the allegations 
4 in the respondents’ written statement, and the issue 
Co.,Lt. of this appeal has depended upon the question 
whether either of their allegations in that statement 
is true. The first of themi—that the parcel never 
contained diamonds of the stated value—put the 
appellants to proof of ‘thé fact that it did; ‘the*burden 
of the alternative allegation of fraudulent conspiracy 
remained heavily with the respondents. 

Upon the first allegation the respondents’ case 
really was, that there never had been any parcel 
containing diamonds niade up anywhere. ‘This~ was 
apparently the statement of the anonymous letters 
referred to by the Calcutta cffice in the above letter 
of the 10th February, 1923. It was accordingly not 
suggested to the witnesses that the postal packet 217 
was other than the parcel packed at the office of 
the first appellant. What the respondents did try_ 
to prove was that in that parcel there never had been 
any diamonds at all—if for no other reason than 
this, that the appellants had not the diamonds to 
put into it. This was the contest and in the course 
of it, evidence of the utmost particularity was adduced 
by the appellants and tested at every point by the 
respondents. ‘The merchants from whom the jewels 
had been bought produced their account books: the 
persons present when the parcel was made up 
explained in detail what then happened. 

In the result the learned Judge in his judgment 
expressed himself very clearly: On the first point he 
thus stated his conclusions :— 

“That the plaintiffs, on or about the 2nd 
October, 1922, were in possession of diamonds of the 
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description and value alleged by them is amply proved. 
They have called witnesses who made the sales, and 
their account..books have been put in; the translation 
of these account book entries and connected exhibits 
have taken much time, and I have spent inany hours 
in checking the witnesses’ statements.” 

As to the packing of the parcel the learned Judge 
also held that the account of it as above stated should 
be accepted. And all this was the view of the 
Appellate Court as well. There the appellants’ 
possession “of~diamonds was no longer even contested 
by the respondents, and as to the making up of the 
parcel the learned Judges say, ‘‘ We see no reason to 
doubt that a parcel was made up containing them.” 

On these findings it might have been supposed 
that, subject to the result of the alternative issue of the 
fraudulent conspiracy, the respondents’ case was at 
an end. Registration, posting and insurance of the 
percel so made up had been duly deposed to, and 
the evidence on the point had not been challenged 
either in cross-examination or by counter evidence. 

But this was not to be, for in his address to the 
Judge on the whole case counsel for the respondents 
essayed the contention that it had not been satis- 
factorily proved that the postal packet 217 was the same 
packet as that made up at the premises of the first appel- 
lant; that there was only the evidence of the second 
appellant and of Mehta that it was the same; that, for 
reasons to be alluded to later, Mehta’s evidence must 
be ignored; and that the evinence of the second 
appellant, interested and uncorroborated as it was, should 
not be accepted as sufficient on so serious an issue. 

Now, in their Lordships’ view, this contention 
ought not, at the stage of the trial at which it was 
made, to have been entertained at all. The evidence 
with regard to the posting of the parcel had passed 
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quite unchallenged; the respondents’ sole case had 
been that there was only one packet and that it never 
contained diamonds; there was not a title of evidence 
to support the suggestion, made as a last resort, that 
there had been two. The learned Judge, however, 
did not take this strict view. He did not reject the 
contention as then inadmissible; he dealt with it on 
its merits. He found that the evidence of the second 
appellant with regard to. the posting could not be 
rejected, and being of opinion that the respondents” 
alternative case of fraud had not been made good, he 
decreed the suit. 

In the Appellate Court this last contention of the 
respondents was put by.them in the forefront of their 
case, and the treatment of it by the learned Judges 
there was somewhat unusual. Agreeing so far with 
the learned rial Judge, they would not and did not: 
hold judicially that fraud on the part of the appellants. 
had been proved, but they intimated very clearly their 
belief that all three of them were implicated in some- 
thing of the kind. They made no discrimination. 
between the appellants on this head. They criticised 
the Trial Judge for adjudicating upon this last con- 
tention of the respondents without taking the appel- 
lants’ unproved fraud into account. Allowing 
themselves to be duly influenced thereby, and taking 
the view also that the second appellant on another 
relevant matter was a perjured witness, they refused. 


to accept his evidence as to the posting, although it 


had been unchallenged, and they dismissed the suit 
with costs. This is the situation with which the Board 
have had on this appeal to deal. . 
Now, it was upon the view they took of the Post 
Office insurances that the decision of the learned’ 


‘Appellate Judges in its last analysis depended}; and, 


indeed, these insurances have been invested by both 
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Courts in Burma with a degree of decisive importance 
to which on the evidence their Lordships cannot 
help thinking they are in no way entitled. So much 
will, they believe, appear when their true purpose and 
proper implications have been ascertained, and that, 
in the first instance at all events, apart from any 
question of fraud. To- this task, therefore, their 
Lordships at once address themselves. 

In the present case the assured, as has already 
been pointed out, were not required by their policies 
to effect any Post. Office..insurances at all. It was 
enough that the jewels to be protected were being 
carried “in the ship or vessel called the registered 
post.”’ Nor apparently were the respondents’ policies 
singular in this respect. The jewel insurances of 
the second and third appellants had usually been 
effected with the Norwich Union office, and specimens 
of that company’s policies issued to them are in 
evidence. It thereby appears that the Norwich Union, 
presumably by way of protection against the temp- 
tation presented by over-insurance, required a de- 
claration from its assured that his Post Office 
insurance did not exceed Rs. 50. In other words, 
under Norwich Union policies there was not only no 
-obligation on the part of the assured to insure with 
‘the Post Officé; there was an express limitation on 
-his liberty so to do. 

The practice among assured already referred to 
must, of course, be well known to the officers. They 
know that it is usual for an assured not only 
to register his jewels with the Post Office, as he 
is always bound to do, but also to insure them in 
some nominal amount with the Post Office whether 
-so bound or not, and the practice seems to be rational 
enough. An honest assured prefers his jewels to 
their insurable value, and Post Office insurance is 
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1927, not unlikely to provide additional security in the transit 


Buocnat of a parcel of jewels if in amount it be at once large 
BHIKACHAND : : : : 
AND enough to impress upon the officials handling it the 
o~—s#Propriety of taking special care of the parcel, but be 
meowt., not so large as to be likely to excite their cupidity 
Co.,Lrp. or weaken their integrity. And if such be their purpose 
one would expect that the amounts of these insur- 
ances will be governed by no exact principles, but 
will depend upon the character or mood, or even 
caprice, of the individual assured when fixing them. 
And this is just what all the witnesses, who deal 
with the subject in evidence, affirm. Pandya, who 
fixed the insurances here, is very clear on the point; 
and he is supported by appellants’ witnesses 
numbered 2, 4 and 5, the first two, diamond merchants 
and the third, a jeweller at Rangoon, and by their 
witness numbered 8—a Rangoon dealer in precious 
stones in a large way of business. Pandya’s state- 
ment is rejected by the learned Appellate Judges. 
almost with derision. It may be doubted whether 
they could thus lightly have dismissed jt, had they 
considered it on its merits, had they reflected that 
it was so influentially confirmed in other quarters, 
and had they noted the failure onthe part of the 
respondents to meet it by any~evidence to the 
contrary, either of their own officials.or.from the, trade. 
In the result it appears to their Lordships that, 
apart from the Post Office regulation, so much dis- 
cussed in Burma, and to which attention must now 
be directed, the insurance of the two parcels here 
for Rs. 200 each was most ordinary and natural. 
How far, then, is that conclusion affected by the 
existence of the regulation referred to ? 
This regulation in effect is that at the local Post 
Offices throughout India and Burma, but only at 
these offices (for the regulation does not apply to large 
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towns as, for example, Calcutta or Rangoon), parcels 197 


insured for Rs. 250 or over are given window Buoctat 


delivery... only,;...they..must be called for by or on ee 
behalf of the recipient; they are not delivered in the O78 
ROYAL 


ordinary way to him at his place of address. ‘ 
: ° . NSURANCE. 
Now, with reference to that regulation, it must Co., Lr. 
first be observed that it seems clearly to be one for 
the limitation of the Post Office’s liability as insurers: 
it is not a regulation designed, as the learned 
Appellate Judges apparently thought, for the greater 
safety of the*insured parcels, so that an’ assured who 
ignored it was, almost thereby confessedly, exposing’ 
his jewels to hazard. On the contrary, it would not 
seem to be natural that an insured person whose - 
jewels were, as here, protected under his policy until 
delivered at his place of address, should effect when 
under no obligation to do so a Post Office insurance 
which would leave them at his charge between the 
Post Office and his place of business. ? 
But the most striking thing in connection with 
this regulation is that to so many of the witnesses. 
its existence was either unknown or discounted. 
This was the position of Pandya and at least three 
of the appellants’ witnesses, all of them apparently 
quite independent. In this position, too, must have 
been the respondents themselves, for they attempted 
no explanation of how it was that the appellants’ two 
parcels, each addressed to Bassein and each insured 
for Rs. 200, so that window-delivery was thereby 
excluded, were accepted without demur or delay. 
Their Lordships cannot doubt that the reason of all 
this was that the regulation was only locally operative 
—not operative, for example, in Rangoon, the centre 
of the Burmese jewel trade, and that the Insurance 
Companies, if they knew of it, attached to it, as was 
specially shown by. the form of. Norwich Union 
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policies, no importance or value at all. The impor- 
tant fact that~the-regulation is not universally appli- 
cable was clearly not present to the minds of the 
learned Appellate Judges in considering its significance, 
for in the elaborate analysis of the previous insurances 
effected by the first appellant with the respondent, 
which they made in order to support their view that 
in the case of valuable parcels, insurances in excess 
of Rs. 300 had always been effected by him with the 
Post Office, they treatthis excess as being equally 
pertinent in cases where the place of destination 
had been Calcutta or Rangoon, where the regu- 
lation does not apply, as in cases where the 
destination had been Bassein or some other place, 
where it is operative.” Incidentally, also, they omit 
to observe that there is no instance of an insurance 
at Rs. 250; the insurance invariably is for some sum 
above or below that figure—a strange circumstance 
if the determining factor in fixing the amount was 
window-delivery or not. On this whole matter their 
Lordships come to. the.conclusion that this regulation 
in no way militates against their view reached apart 
from it, that the postal insurances here were not 
abnormal, and that the statement of Pandya that he 
fixed them without reference to window-delivery and, 
indeed, in ignorance of the regulation, is evidence 
that may quite reasonably be accepted as true. This 
insurance in no way indicates a fraud or a step in a 
fraud in the sense that to any extent the respondents 
are relieved of their burden to prove that fraud. 

This view of the matter deprives of much of its 
importance the final and determining factor in the 
conclusion reached by the Appellate Court. In the 
judgment of the Court, it is said:— 

“There can be no doubt that the plaintiffs were 
fully aware of the rules as to window-delivery, and - 
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we are not prepared to believe them when they say 
that the amount for which the parcel would be 
insured with the Post Office was entirely a matter 
of chance, the:»»amountbeing fixed on the spur of 
the moment without any reference to window-delivery 
or anything else.” 

The learned Judges, it will be seen, attribute that 
statement to, amongst others, the second appellant, 
and it was because they held him to be a witness 
of falsehood in that respect that they considered 
themselves entitled to reject, when uncorroborated, his 
evidence as to the posting of postal packet 217. 

Now, for reasons already given, that statement 
imputed to the second appellant would not, had he 
made it, have seemed to their Lordships to be 
necessarily false. But the tragedy is that he made 
no such statement. His own insurances being with 
the Norwich Union, his postal insurances were 
usually Rs. 50, and so he said. He said nothing at 
all to the effect above imputed to the appellants 
generally, while as to the regulation, his evidence was 
that he was quite aware of its existence. It was the 
third appellant and not he who said he was ignorant 
of it. In other words, the conclusion of the learned 
Judges is based on a most regrettable mistake, and 
it follows that the only ground upon which they 
upheld what their Lordships have called the respon- 
dents’ last contention cannot be sustained, and that 
the finding of the learned Trial Judge on this 
point must remain undisturbed. In the result postal 
packet 217 was the selfsame packet of diamonds 
which had been made up in the office of the first 
appellant and handed to the second appellant to 
be posted. 

And this same conclusion, perhaps not less 
certainly, may be reached in another way. The 
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learned Appellate Judges, it will be remembered, 
found that the diamonds had been packed at the 
first appellant’s premises, as deposed to “by the 
witnesses present. It was their opinion also that if 
a dummy parcel was in fact posted, as they strongly 
suspected, each and all of these witnesses. were privy 
to the imposture. The learned Judges, however, did 
not apparently pause to consider what possible pur- 
pose had been served by the making up of the 
parcel which they found had taken_place,..but..which, 
on this further view, had been only an idle ceremony: 
Had they asked themselves that question, the answer 
to it, as their Lordships think, would not have been 
difficult, Once find, as both Courts did, that the 
parcel of diamonds was made up and handed. for 
post to the second appellant, then the subsequent 
fraud can only be made even plausible by imputing 
it exclusively as a private and particular fraud to the 
second appellant and Mehta—as a fraud not only on 
the respondents, but on the first and third appellants 
as well. But a fraud confined to the second appel- 
lant and Mehta has never been even alleged ‘by’ the 
respondents, and that presumably for a very sound 
reason. Had they made that charge, and had they 
failed to establish it they would have been left in the 
unfortunate position of having, at all events tempo- 
rarily, affirmed the honesty of Pandya, who was alone 
responsible for the fixing of the Post Office insurance. 
In other words, they would have deprived themselves 
of their main plank, unstable as it was, on which 
their charge of conspiracy rested. The result is that, 
so soon as the making up of the parcel is accepted, 
as it has been by both Courts, fraud in the posting 
can only be brought home by a limitation being 
imported into the charge, which has never been 
made. 
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The respondents did not ask at their Lordships’ 
hand for a finding that their charge of fraudulent 
conspiracy had been made good. Their Lordships 
are accordingly dispensed from the task of dealing 
with this matter in detail. 

But they have considered all the evidence with 
care, and certain aspects of the case not unfavourable 
to the appellants, but not alluded to in the judgments 
below, have been included in the statement of the 
facts which they have already made. And there are 
others. On the whole matter, their Lordships feel it 
to be due to the second and third appellants to say 
—the first. appellant is now absolved by the admis- 
sion of the respondents themselves—that in their 
judgment the evidence actually led against them 
cannot be accepted as going any way at all towards 
proving the charge it was adduced to support. It is 
a matter of some surprise to their Lordships, who 
have considered it critically, that that evidence, as 
evidence against any of the appellants and much less 
as evidence against all of them, should, when its 
nature and inspiration are remembered, have been so 
seriously regarded by the learned Appellate Judges. 

In these circumstances the conclusion just 
announced is sufficient to dispose of the appeal, and 
their Lordships would have left its consideration there 
had it not been that two matters, exhaustively dealt 
with in the Courts below, raise questions of general 
importance. Their Lordships feel it to be their duty, 
therefore, to refer to them. 

The first is the rejection from consideration by both 
Courts of the evidence given in the suit by Mehta. 
Mehta, in the box, had confirmed generally the 
evidence given by the second and third appellants 
and by Pandya as to the purchase and making up 
and despatch of the diamonds. By the Trial Judge 
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the evidence of these witnesses was, on these matters, 
accepted in its entirety; by the Appellate Court it 
was accepted except as “to the evidence of posting 
given by the second appellant. Mehta’s evidence, 
however, was rejected altogether, and that because of 
the finding of both Courts that he had offered the 
respondents’ representatives in Burma to give evidence 
in their favour if he was paid by them the sum of 
Rs. 50,000. 

It all arose in this .way. One Bhattacharjee, an 
officer who had taken some part in the police investi- 
gation into the loss of the jewels, remained, while 
still attached to the police, actively interested in the 
preparation of the respondents’ case. He sat by their 
counsel at the trial instructing him. Witnesses calied 
by them—more especially the ‘two chief witnesses 
in support of the case of fraudulent conspiracy, had 
been brought forward as a result of his activities. 
To the police, Mehta at an early stage had made his 
statement: that statement was in the possession of 
the respondents. It may be assumed that it was in 
accord with the evidence*he gave at the trial, because 
he was in no way confronted with it as being in any 
way in conflict with his evidence as then given. 
After having made that statement, Mehta, it seems, 
suffered a robbery at his own house, and so again 
came into association with Bhattacharjee, who, it 
would appear, obtained a promise from Mehta that, 
notwithstanding his previous statement, he would for 
Rs. 50,000 make a full confession and a statement 
before a magistrate to the effect that the respondents’ 
charge of fraud was true. Bhattacharjee, delighted 
with his succéss, although doubtful whether Mehta 
was not something of a humorist out to play a trick 
upon him, expressed to his chief at Rangoon his fear 
that the respondents would. not be prepared to pay 
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so large a sum as Rs. 50,000 on so doubtful a chance. 
He arranged, however, to bring Mehta to Rangoon in 
secret, unknown particularly to the second and third 
appellants, and there to put him in direct contact 
with the respondents’ representatives. He first took 
him to their legal adviser. To that gentleman Mehta 
apparently repeated his proposal. But unsuccesfully. 
He rightly felt that such a suggestion was one which 
professionally he could not entertain, and Mehta was 
handed over to the respondents’ manager at Rangoon. 
To him he made the same statement, and apparently— 
for that is the effect of the manager’s evidence—his 
offer wals rejected, not because it would have been 
discreditable or dishonourable to enter into any such 
corrupt bargain, but really because there was no 
certainty as to what the purchased evidence would 
be, while the price asked for it was exorbitant. Had 
Mehta been willing to accept the reward of Rs. 10,000 
previously offered by the respondents for information 
as to the diamonds, the bargain, so the witness leaves 
it to be inferred, would have been struck. To Mehta, 
when he was called, these matters were put in cross- 
examination. He denied them all. It was put to him 
also that in connection with the preliminary police 
inquiry he had attempted to bribe the butler of the 
District Magistrate. It was suggested to him further 
that, in conversation with one Lalu Misser, he had 
stated that the whole case of the appellants was a 
swindle. When the case for the respondents was 
reached, they sought to contradict all these denials 
of Mehta by substantive evidence, adduced under 
section 155 (3) of the Evidence Act. The learned 
Judge permitted them so to do by calling Bhattacharjee, 
the respondents’ manager at Rangoon, the District 
Magistrate’s butler and Lalu Misser. The last denied 


that Mehta had ever made any such statement to him; 
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the others supported the stories which Mehta had 


denied. The learned Judge found that in these last 


denials Mehta had lied, and he accordingly refused to 
consider his evidence at all. Upon this two questions 
arise for discussion. The first is whether the evidence 
in rebuttal was properly admitted. Their Lordships 
are not prepared to hold that the evidence of 
Bhattacharjee and the respondents’ manager on this 
issue was not properly received, but they think the 
section was stretched beyond its true purport in admit- 
ting the evidence of the butler and Lalu Misser. 


Sections 153 and 155 of the Indian Evidence Act must, 


in their Lordships’ judgment, be strictly construed and 
narrowly interpreted if the Courts governed by that 
statute are to be spared the task in many suits of 


prosecuting, on most imperfect material, issues which 
have no bearing upon that really in contest between the 


parties. Section 153 does not go far beyond, if it goes 
at all beyond, the case of Attornery-General v. Hitchcock 
(1) on which doubtless it was based. 

So much for the legal aspect of this incident. 
Mehta was duly and rightly discredited, even although 
it may well be that the whole adventure on his part 
was, as Bhattacharjee feared it might be, no more 
than a grim joke—a trap into which he hoped the 
respondents might fall. But what surprises their 
Lordships is that, while Mehta is duly denounced, 
they find no word of judicial criticism of the part in 
the transaction played by Bhattacharjee, to say nothing 
of the respondents’ manager. In their Lordships’ 
view, that played by Bhattacharjee was little less 


“blameworthy than Mehta. If there were no persons 


ready to offer bribes for evidence favourable. to their 


‘cause, there would be no bribed witnesses in Burmese 


or Indian Courts; the bribers stand to the bribed in 
.” (x) (1847) 1 Exch. or. - 
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these cases in a relation not unlike that in which the 
receivers of stolen goods stand to the thief. And when 
communications similar to those deposed to in this case 
are brought to the notice of the Court, they call for 
and should receive instant judicial condemnation. The 
respondents’ legal representative did well to take no 
personal part in such a negotiation; but he ought himself 
instantly to have turned it down and advised his clients 
to have nothing to do with Mehta. Any negotiation on 
such a matter was as blameworthy in the lay client as it 
would have been derogatory to the professional man. 
In the view of their Lordships such an incident as is 
here disclosed must always, when brought under judicial 
notice, be instantly and sternly reprobated whether the 
King’s justice is being administered in the East or in the 
West. 

The second matter on which their Lordships feel 
it desirable to observe is the tendering and reception 
in evidence of the letter written by Bhattacharjee to 
his official chief on the 30th June, 1923. This letter 
was tendered and received under section 157 of the 
Evidence Act. Their Lordships desire emphatically 
to say that the letter was not, under that section, 
properly receivable for any purpose. It was of no 
greater value as evidence, although it was calculated 
to do much more injury to impartiality, than an 
anonymous letter. It is idle to suggest that the letter 
was tendered to fix a date, and to its malign influence may 
well be largely attributable the statement of the learned 
Trial Judge in his judgment, “ For some reason that 
I am unable to explain I feel that there is more in 
the case than meets the eye”; as well as the strong 
view against the appellants taken by the learned 
Appellate Judges. Its contents ought to have been 
excluded from judicial consideration in all Courts as 
completely as they have been ignored by their Lordships. 
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Their Lorsdhips do not pretend that they have solved 
the mystery of these lost jewels. It is not their task, 
any more than it was the task of the Burmese Courts 
so to do. The judicial duty throughout has been to 
ascertain by evidence that the Court can _ receive 
whether the appellants have proved their case or 
whether the respondents have proved their defence. 
In their Lordships’ judgment, so soon as the appellants 
had established, as they did, the making up and the 
posting of the parcel, the suit became practically 
undefended, and in the result it should nets been so 
dealt with. 

These are the reasons for their Lordships’ humble 
advice to His Majesty that this appeal should be 
allowed, and the decree of the learned Trial Judge 
restored, with costs, both before the Board and in the 
Appellate Court. 


SoticitTors for appellants:—Bramall & Bramall. 
SoticiTors for respondents :— Sanderson, Lee & Co, 
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APPELLATE CIVIL. 
Before Sir Guy Ruteldge, Kt., K.C., Chief Fustice, and Mr. Justice Brown. 


SYED KHAN 
v 


SYED EBRAHIM.* 


Civil Procedure Code (Act V of 1908). ss. 105, 109—Decision of High Court 
upon a cardinal issue in a suit which cannot be questioned again whilst 
that decision stands is ‘ final’—Period for leave to appeal to Privy Council 
against ‘ final order’, if expired, no leave to appeal can be given in respect 
of such order along with other points decided subsequently in the case. 


Plaintiff-respondent filed a suit in a District Court claiming a right of pre- 
‘emption under Mahomedan Law. The District Court dismissed the suit on 
-the ground that such right did not exist in Burma. In October 1925 the High 
‘Court on appeal held that the right of pre-emption did exist and reversing the 
decision of the District Court remanded the case for trial. Plaintiff won the 
-case on the merits and the High Court on appeal confirmed the decision in 
May 1927. Defendant applied for leave to appeal to His Majesty in Council 
not only against the points decided in May 1927, but also against the point 
-decided in October 1925. 

Held, that assuming that the provisions of s. 105 of the Civil Procedure Code 
did not apply to appeals to His Majesty in Council, still the question as to the 
right of pre-emption was a cardinal issue between the parties and was finally 
decided in October 1925 and was a ‘ final order’ within the meaning of s. 109 
‘(a) of the Code. Petitioner could have then applied for leave to appeal to His 
Majesty in Council within the period of limitation allowed. This question of 
the right of pre-emption was not in dispute when the case was finally decided 
-in May 1927, and petitioner could not raise the point over again in applying 
for leave to appeal against the points decided in May 1927. 


Ahmed Husain v. Gobind Krishna, 33 All. 3913; Venkataranga v. Nara- 
-simha, 38 Mad. 509; Rahimbhoy v. Turner, 18 1.A. 6—referred to. 


Patker for petitioner. 
Doctor for respondent. 


RuTLEDGE, C.J., and Brown, J.—-The application 
before us is one for leave to appeal to His Majesty 
in Council. - 

The respondent brought a suit against the peti- 
tioner in the District Court of Pegu, in which he 





* Civil Miscellaneous Appeal No. 112 of 1927. 
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claimed a right of pre-emption under Mohammedan 
Law. The parties are, Sunni Mohammedans and the 
District Court in the first instance dismissed the suit 
on the ground that the right of pre-emption could 
not be claimed under Mohammedan Law in Burma. 
The respondent appealed to this Court and orders were 
passed on the appeal on the 13th October 1925 rever- 
sing the orders of the District Court and remanding 


the case for trial. It was then held by a Bench of 


this Court that under Mohammedan Law the right 
of pre-emption did exist.* The case then went for 
trial on the merits and was eventually decreed in 
favour of the plaintiff. The petitioner appealed to 
this Court and after considering the case on the 
merits we dismissed the appeal on the 23rd May 
1927. The petitioner now wishes for leave to appeal 
not only on the points decided by us in May 1927 
but also on the points decided by a sence of this. 
Court in October 1925. 

The period allowed by the Law of Limitation for 
appealing against the order of October 1925 has 
long expired, and the question arises whether the 
petitioner can call into question the correctness of 
that order in an appeal against our judgment of May 
last. In the case of Ahmed Hussain and others 
v. Gobind Krishna Narain and others (1), a suit had 
been dismissed by the Court of first instance on the 
ground that it was barred by the provisions of 
section 43 of the Code of Civil Procedure of 1882. 
That order of dismissal was set aside by the High 
Court on appeal and the case remanded for decision 
on the merits. It was decided that the defendant 
had then no right of appeal to His Majesty in Council 
under the provisions of section 109 of the Code of 


*4 Ran. 13. (1) (1911) 33 All. 39x. 
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Civil Procedure and it was further held’ that the 
provisions of section 105 of the Code did not apply 
to Privy Council appeals. The same view of the law 
was taken by the High Court of Madras in the case 
N. Venkataranga Row Garu v. Raja K. V. Narasimha 
Rao Garu (1). But in that case it was pointed out 
that the order of remand was of the nature of an 
interlocutory order and did not decide the merits of 
the case between the parties in any way. The case 
was specifically distinguished from the Privy Council 
case of Rahimbhoy Hibithoy v. Turner (2). In that 
case the Trial Court had found that the defendant 
must account to the plaintiff and a decree was passed 
for the taking of accounts. It was held that a decree 
of this nature did amount to a final order within the 
meaning ‘of section 109, as the decree did definitely 
decide that if a balance were found against the 
defendant the defendant was bound to pay that 
balance. The same principle seems to us to be appli- 
cable to the present case. This Court in October 
1925 definitely decided that the plaintiff had a legal 
right of pre-emption and that he would be entitled 


to a decree if he could establish that he had complied 


with the formalities required to be observed before 
that right could be exercised. The point decided 
was an important one on the merits of the dispute 
between the parties. It is not in fact seriously 
contended before us that the petitioner could not, if he 
had been so advised, have applied for leave to appeal 
against the order of October 1925, but it is contended 


that nevertheless he now has a further right of appeal, 


in which he can contest the correctness of that order. 
We do not wish to question the correctness of the 
view expressed by the High Courts of Madras and 





(1) (1915) 38 Mad. 509. (2) (1891) 8 L.A. 6; 15 Bom. 155. 
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Allahabad as to the inapplicability of section 105 of 
the Code of Civil Procedure to appeals to His Majesty 
in Council. If that section applied there would be 
no doubt that leave to appeal on this ground could 
not now be given. 

The question before us is whether the same 
principle applies in view of the wording of section 109. 
Under that section an appeal lies from any decree 
or final order passed on appeal. An appeal does lie 
against the final orders passed by us in May last, and 
the question is whether in that appeal it is open to 
the appellant to question the correctness of the orders 
passed in October 1925, which were final orders and 
against which an appeal might then have been filed. 
Under the provisions of section 110 the amount or 
value of the subject-matter of the suit in the Court of 
first instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council must 
be the same sum or upwards, or the decree or final 
order must involve, directly or indirectly, some claim 
or question to or respecting property of the like 


-amount or value. In the appeal before us, in which 


we passed orders in May last, the question ‘of the 
right of pre-emption was not in dispute. That has 
been decided, and finally decided, by the order of 
October 1925, and the petitioner in seeking to raise 
again this point as to the right of pre-emption is not 
attacking the correctness of our decree but the 
correctness of the decree of October 1925. If the 
decree of October 1925 had not beena final order 
in itself and therefore appealable in itself, it would 
clearly only have become final when the case was 
finally decided in May last. But in the view we 
take the question as to the right of pre-emption was 
finally decided in October 1925. Our decree of 
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May last is not a final order on this point as we had 
no jurisdiction to consider the point, and in raising 
this point now it seems to us that the petitioner is 
in no sense trying to contest the correctness of our 
order against which he wishes to appeal. The cor- 
rectness of the order of October 1925 is no more 
open to dispute than if it had been passed in an 
entirely different suit between the same parties. We 
are therefore of opinion that it is not competent for 
the petitioner to challenge the correctness of that order 
now and that leave to appeal on this ground cannot 
be given. 

Leave to appeal has, however, also been asked for on 
other grounds in which the correctness of our decision 
of May last has been directly challenged. So far as the 
value of the subject-matter is concerned the conditions 
prescribed by section 110 of the Code of Civil 
Procedure are admittedly fulfilled. We have confirmed 
the decision of the Trial Court and the question for 
decision therefore is whether the appeal involves a 
substantial question of law. ‘Two essential formalities 
are required before the right of pre-emption can be 
claimed. These two formalities are the “‘ talab-i- 
mowasibat’’ or the immediate demand, and the 
“talab-t-ishhad”’ or the demand before witnesses. 
The law requires that the former of these demands 
shall be made immediately. In the present case there 
was an interval of perhaps a minute between the 
time when the respondent heard of the sale and the 
time when he made the demand. We were of 
opinion that this was to all intents and purposes an 
immediate demand by the plaintiff. This view was 
opposed to the strict letter of the law as laid down 


in a passage from the Hedaya, which states that if the © 


news of a sale was conveyed by letter and the recipient 
‘proceeded to read the letter to a finish without 
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shouting out his right of pre-emption, the delay would 
be fatal. It is argued that the right of pre-emption 
is a special right and is of such a nature that all the 
technicalities prescribed by law must be strictly 
complied with before it can be exercised. Looked 
at from this point of view the point is perhaps an 
arguable one and it is an important point of law 
affecting the rights of Mohammedans generally. We 
think therefore that there is here a substantial point of 
law, on which leave to appeal should be granted. 

The same remarks apply to the second point raised, 
which is that, when the second demand was made, the 
first demand was not specifically referred to in clear 
terms. There is a further point raised and that is 
that the right of pre-emption should not have been 
allowed because it was claimed in relation to an estate 
which consisted of both moveable and immoveable 
properties. It is urged that according to the Hanafi 
School of Mohammedan Law there can be no pre- 
emption in moveables. The view we took was that 
the vastly preponderant part of the estate consisted 
of immoveable property and that it was impracticable 
to separate the small item of moveable property from 
the remainder. But the point whether, with regard 
to an estate comprising in part, however small, of 
moveable property, the law of pre-emption applies, does 
seem to be a substantial point of law. On this point 
also we think that leave to appeal must be given. 

The result is that on usual terms as to security 
and deposits of the necessary expenses we grant leave 
to appeal to His Majesty in Council. In the circum- 
stances we pass no orders as to the costs of this 
application. 

[Petitioner failed to furnish security and to deposit 
the costs, and the application was therefore rejected.] 
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APPELLATE CIVIL. 
Before Mr. Justice Carr and Mr. Justice Cunliffe. 


Rao Banapur S. RAMANATHA REDDIAR 1928 
Jan. 3. 





v. 


THE COMMISSIONER OF INCOME-TAX. 


Income-tax Act (XI of 1922), s. 66—Waiver of limitation—Assessee entitled to copy 
of reasons of order—Time taken in obtaining copy to be excluded from reckoning 
period of limitation for reference—Questions of expenditure and depreciation 
are questions of fact—lInsufficient evidence due to assessee’s fault not a 
question of law. 

Held, that an executive officer cannot waive a provision of a statutory 
enactment as to limitation of time. 

Held, that an assessee who desires to have a reference made to the High 
Court under s. 66 (2) of the Income-tax Act on a question of law arising 
out of an order passed under s. 31 or 32 of the Act, is enittled to be furnished 
with a copy of the reasons for the order and the time taken by the office 
‘to furnish such copy must be excluded in computing the period of one month 
allowed to the assessee to apply for the reference. 

Held, that the questions whether expenditure ina boat owner’s business is 
current or capital expendirure and whether what amount of depreciation of any 
plant should be allowed, are questions of fact for the Commissioner of Income- 
tax alone to decide and not questions of law for the High Court. A decision 
of fact founded on insufficient evidence may give'rise to a question of law, but 
an assessee who negligently or wilfully withholds information he ought to 
supply, cannot complain of insufficiency of evidence and thus throw over the 
‘question of fact a cloak of law. 

Cecil v. Inland Revenue Commissioners, 36 T.L.R. 164; Currie v. Inland 
Revenue Commissioners, (1921) 2 K.B.D. 3323 Peninsular and Oriental Co. 
v. Leslie, (1900) 4. Tax Cases 177; Smith v. Incorporated Council of Law 
Reporting, (1914) 3 K.B.D. 674; Usher’s Wiltshire Brewery v. Bruce, (1915) 
A.C. 433—Yreferred to. 


Foucar for the applicant. 
A. Eggar (Government Advocate) for the respondent. 


CuNLIFFE, J.—This is an application for a rule 
to obtain a mandamus under section 66 (3) of the 
Indian Income-tax Act, 1922. In the alternative, by 
an amendment, the application is made under section 
45 of the Specific Relief Act. The applicant is one 
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Rao Bahadur Ramanatha Reddiar. He seeks to direct 
the mandamus against the Commissioner of Income- 
tax, Rangoon, and the’“Government Advocate appears. 
on the Commissioner’s behalf to show cause against 
the rule. 

On the 28th of May 1925, an order was passed 
by the Income-tax Officer, Rangoon, assessing the 
applicant for the year 1923-24 on an income of 
Rs. 2,16,833. The applicant appealed from this order 
to the Deputy Commissioner of Income-tax, who 
on the 27th May 1926 rejected the appeal. On 
rejection, the applicant applied to the Commissioner 
of Income-tax to refer to this Court six questions of 
law alleged to arise out of the order of the Deputy 
Commissioner. This application was made under the 
provisions of section 66 (2) of the Income-tax Act 
aforesaid. ‘The Commissioner, however, in an order 
dated the 19th of March 1927 rejected the applica- 
tion. He took the view that the six questions of 
law put forward by the applicant did not arise, as in 
his opinion the six questions were not questions of 
law, but were questions of fact. It is with the 
object of making the Commissioner alter his opinion 
in this respect that the present application to obtain 
a rule is presented. 

Section 66 (2) of the Indian Income-tax Act is 


in these terms:— 

** Within one month of the passing of an order under section 31 or section. 
32, the assessee in respect of whom the order was passed may, by 
application accompanied by a fee of one hundred rupees or such 
lesser sum as may be prescribed, require the Commissioner to. 
refer to the High Court any question of law arising out of such 
order, and the Commissioner shall, within one'month of the receipt 
' of such application, draw up a statement of the case and refer it 

with his own opinion thereon to the High Court.” 


Section 66 (3) runs as follows :— 


“Tf, on any application beirig made under sub-section (2), the Com- 
missioner refuses to state the case on the ground that no question 
of law arises, the assessee may (within six months from the 
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date on which he is served with notice of the refusal to apply to 
the High Court, and the High Court, if it is not satisfied of the 
correctness of the Commissioner’s decision, may require the 
Commissioner to stat2 the case and to refer it, and on receipt of 
such requisition, the Commissioner shall state and refer the case 
accordingly.” 


The first objection taken by the Crown to the 
application is that it is out of tims, Tne order of 
the Assistant Commissioner made under section 31 
of the Act disposing of the case on appeal is dated 
the 27th May 1926. The application to refer the 
points of law was not made until the 3rd of July 
1926. 

The first answer to the Crowa’s objection is that 
the Commissioner himself waived the irregularity by 
considering the application and refusinz to accede 
to it. I am of opinion, however, that it is not open 
tO an executive officer to waive a provision of a 
statutory enactment in such a manner. 

The second answer to the contention is a more 
subctantial one. By an affidavit sworn on the 8th 
August 1927 (to which there is no answering 
affidavit), the appellant himself deposes that he did 
not obtain a copy of the Deputy Commissioner’s 
order dismissing the appeal in time to allow his 
advisers to formulate the questions of law said to 
arise. In fact the bare result of the order was 
communicated to the applicant on the Ist of June 
1926. An application to obtain the reasons support- 
ing the order was made on the 12th, but the 
actual order containing the reasons was not furnished 
to the applicant until the 26th of June 1926. This 
is admitted by the Crown. It seems to me that 
when the Legislature allowed 30 days to the subject 
in which to make an appeal, it never intended that 
the Deputy Commissioner should not communicate 
his reasons to the assessee at the same time as his 
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bare decision. It is manifestly impossible for any 
person to make up his mind whether a point of law 
arises unless he has proper materials to do so before 
him. The mere statement that his appeal has been 
allowed or dismissed is not sufficient. It hes often 
been said that Revenue Statutes should be construed. 
in favour of the subject. In my view, it is much 
more important in this connection that any rights of 
appeal contained in Revenue Legislation be strictly 
construed as to their exact meaning as far as they 
allow specific. time in which an effective appeal can 
be put forward. It can easily be seen that a glut 
of work in the office of a busy Commissioner might 
completely deprive an assessee of his right to appeal 
at all. Such a state of affairs would not be carrying 
out the intention of the statute, and in this case, 
therefore, although I think that no conduct of the 
assessee himself could have enlarged to his advan- 
tage the statutory period under the section, neither 
can any conduct of the executive diminish the full 
period of time allowed to reflect upon and decide 
whether action should be taken by way of approach 
to this Court. 

There is a still further contention, however, on 
the part of the Crown which remains to be discussed. 
The contention is this: that the consideration by the 
Commissioner of the points of law put up by the 
applicant was not done at the instance of the appli- 
cant at all, but was carried out swo motu under the 
provisions of section 33 of the Act. It is not 
dificult to see why this attitude is now adopted; 
because if action was indeed taken under section 33, 
no application could be made to this Court under 
section 66 (3). The manner, however, in which the 
Commissioner dealt with his order of the 2ist of 
August 1926, his heading the order as an appeal, 
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and his recital and discussion of the exact questions 
proposed to him by the applicant and now before 
this Court, appear to me to negative the contention 
that the Commissioner proceeded under section 
33 alone. It seems to me that, had the Commissioner 
taken this view at the time, he must have notified 
the assessee or his advisers of the special course 
he was taking and of the section under which he 
proposed to proceed. 

For these reasons, in the circumstances of this 
case, I am of opinion that the applicant cannot be 
deprived of his rights of appeal under section 66 
(3) of the Act. 

On a perusal of the order made by the Income- 
tax Officer; of the order by the Deputy Commissioner 
dismissing the appeal; and of the ozder made by 
the Commissioner himself, it is to be noted that 
there are two main points in dispute between the 
assessee and the Income-tax officials. The first 
point is in relation to the amount to be allowed for 
repairs to the vessels of the cargo fleet compared 
with the amount claimed. The second point is 
in relation to the depreciation of the total value of 
the fleet. 

The attitude taken up by the Income-tax 
Officer with regard: to the claim for the amount 
expended on repairs, which is put forward by the 
assessee at the figure of Rs. 1,16,989, was to disallow 
Rs. 58,500 of the claim under this item. The 
Income-tax Officer thought that the claim under 
this heading was exaggerated and in fact untrue. 
He found definitely that the figure Rs. 1,16,989 
did not represent current repairs only, but also 
included replacements on individual vessels, which 
amounted not to expenditure made for the purpose 
of earning. on- the existing vessels, but to a capital 
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expenditure, which the Act under section 10 does 
not allow to be deducted for income-tax purposes. 
The reason given by the Income-tax Officer for 
coming to this conclusion is that he was unable to 
allocate individual items of expenditure on repairs 
to individual vessels. ‘This was owing to the manner 
in which the assessee has kept his accounts. The 
Income-tex Officer’s view of the claim in relation 
to repair expenditure was shared on appeal by the 
Deputy Commissioner. The Deputy Commissioner 
also thought that the amount allowed for current 
repairs as opposed to capital expenditure was fair 
and reasonable. He thought that the material by 
way of accounts which was afforded by the assessee 
to the Department was slender arid unsatisfactory 
and could give no proper guide to a _ division 
between the two forms of capital and current - 
payments. He was of the opinion that the assessee 
could, if he chose to do so, produce vouchers and pay 
rolls to support the accounts put forward and to 
explain them without any ambiguity. — 
When the matter was considered by the Com- 
missioner, he took the same view as his two assistants, 
but perhaps a little more strongly. He was of 
the opinion that there was a deliberate attempt on 
the part of the assessee to conceal the nature of the 
expenditure on his fleet. He found that the expenses 
for repairs to the shipping, for example, were 
deliberately included in the accounts of a saw-mill 
owned by the assessee. ‘The Commissioner sets forth 
in his order that the history of the dealing between. 
the Department and the assessee in the past has 
been far from satisfactory. The Commissioner said 
that prior to the assessment of 1921-22, although 
accounts were admittedly in existence, none were 
ever produced. It was not until the assessment of 
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1921-22 that accounts were put forward. In these 
accounts, in the category of repairs, a large item 
was included which was subsequently admitted to 
have been spent on the construction of new vessels. 
Having regard to this previous history, the Commis- 
sioner came to the conclusion that where the 
Income-tax officer is dissatisfied with the materials 
produced to support a claim, he is entitled to draw 
the inference that the claim ought to be partly dis- 
allowed. Finally the Commissioner asserts that such 
an inference is an inference of fact alone. 

As to depreciation, the attitude taken up by the 
Incom2-tax Officials (and they ell share the same 
view) is that there were no proper materials before 
them to deal with the questicn of depreciation at 
all. It is contended by the Department that the 
only basis on which a claim for depreciation can be 
computed is the prime cost of the property which is 
said to have depreciated. It is mentioned in the 
order of the Deputy Commissioner that the require- 
ments of the Department in respect cf depreciation 
allowances have been frequently and fully explained 
both to the assessee and to his advisers; in spite 
of these, no capital accounts, it is said, have ever 
been put forward in relation to the business and 
therefore there are no accurate materials upon which 
the correct capital value of the fleet can be 
ascertained. Nevertheless what appears to . be an 
ex gratia depreciation allowance of Rs. 15,000 was 
eventually ordered by the Commissioner. 

The six alleged questions of law are as follows:— 

(a) If in a case where certain sums have been 
shown as expended on repairs, is it open to the 
Income-tax authorities to hold that some part of the 
said expenditure is capital .exvenditure having regard 
to the fact that the business in which the expenditure 
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is incurred is that of a cargo boat-owner and 
it is not asserted by the Income-tax authorities that 
any additions or alterations have been made to the 
cargo boat fleet or that any specific capital expendi- 
ture has been made? 

(6) Whether, in law a finding that a certain part 
of admitted expenditure is capital expenditure is 
maintainable without any finding. as to the precise 
manner in which the said expenditure became capital 
expenditure. : 

(c) Whether, in view of the fact that petitioner’s 
business was in existence long prior to the year 
1922 when the present Income-tax Act came into force, 
it is maintainable that, before any allowance for 
depreciation can be made, it is essential that petitioner 
should supply particulars of the prime cost of his 
fleet. 

(d) If the assessee is unable to supply full 
particulars of the prime cost of his fleet, is he to 
be debarred from claiming any allowance for 
depreciation on any other basis whatsoever ? 

(e) Where, as in the case of the petitioner, the 
business is an inherited one, in what manner is the 
prime cost of plant, machinery, etc., to be ascertained ? 

(f) Whether the petitioner is debarred, under 
the circumstances of the present case, from .main- 
taining and establishing any claim for depreciation ? 

Sub-sections (1) and (2) of section 10 of the 
Indian Income-tax Act run as follows:— 

“(1) The tax shall be payable by an assessee under the head ‘ Business ? 

in respect of the profits or gains of any business carried on by him. 

(2) Such profits or gains shall be computed after making the following 

allowances.” ‘ 
Sub-paragraph (3) of section 10 referring to 
allowances is as follows:— 


‘*(3) In respect of current repairs to such buildings, machinery, plant or 
furniture, the amount paid on account thereof.” 
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The vessels of the cargo fleet owned by the present 
assessee are gua that part of his business, his plant. 
They have been so treated by the Income-tax people. 
The question whether a point of law arises on 
any given finding or whether in reality the alleged 
point of law is merely a conclusion of fact, appears 
to be a somewhat difficult one depending to a great 
extent on the particular circumstances of each case. 
There is no doubt that in the earlier history of the 
construction of statutes relating to income-tax, a 
great many questions were considered by the Courts 
as questions of law which were in reality questions 
of fact. But when the exact meaning of the various 
definitive terms contained in the sections became 
gradually settled and the principles of taxation well 
established, we find a much more distinct line drawn 
between law and fact. The leading cases on the 
different English Revenue Statutes deal with prin- 
ciples cognate to those which govern the Indian 
Legislation and the following pronouncements by 
English judges appear to me to be _ particularly 
cogent to the elucidation of the first broad question. 
In the case of Smith v. The Incorporated Council of 
Law Reporting for England and Wales (1), Lord. 
Justice Scrutton (then Mr. Justice Scrutton) dealt 
with a very similar question of principle which 
arose in considering a case stated by the Commis- 
sioners of Inccme-tax for the Division of Lincoln’s 
Inn. The Commissioners had found that a certain 
gratuity made by the Council of Law Reporters to 
one of their reporting staff on his retirement after a 
long service, was allowable to the Council as a 
business expense in calculating their profits on the 
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could be deducted from the Council’s profits as 
being money wholly and exclusively laid out or 
expended for the purposes of their business within 
the meaning of Schedule D of the English Income- 
tax Act was a question of law and not of fact. Lord 
Justice Scrutton disagreed with this view and on 
p. 684 says this: “It seems to me that the question 
whether money is wholly and exclusively laid out 
or expended for the purposes of trade is a question 
of fact.” Later on in the judgment, the learned 
Lord Justice went cn to say that in many cases 
the question whether the money was wholly or 
exclusively laid out or expended for the purposes of 
trade must depend upon a knowledge of the. facts 
of the trade, of the way in which it is carried on, 
and of the effect of payments made in that trade, 
all of which are questions of fact. 

This interpretation was shared by the House of 
Lords in deciding a very similar question. In a 
judgment delivered by Lord Summer in the case 
of Usher’s Wiltshire Brewery v. Bruce (1), where a. 
finding of the Court of Appeal delivered by Sir 
Samuel Evans, in which he stated that “‘ when the 
various. circumstances and facts upon which the 
question depends are established and found, the 
proper inference in order to determine whether 
payments were wholly and exclusively laid out for 
the purposes of the trade or concerned within the: 
meaning of the provisions referred to is a question 
of law,’’ was reversed, Lord Summer said that the 
judgment appealed against really found facts and 
did not, as Sir Samuel Evans thought it did, rule 
the law when it declared that the rents foregone 
were losses of an annual value and not expenses of 
the trade. Lord Summer added: “‘ Though the answer 


(1) (x91s) A.C. 433- 
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to the question may itself be an inference from a 
wide area of facts, it is an answer of fact. There 
is no suggestion here that the Commissioners found 
the facts under any mistake in law including in 
that term the view, conscious or unconscious, that 
a fact may be found although there is no relevant 
evidence to support it.” 


So, too, in the case of Currie v. The Inland Reve- 
nue Commissioners (1), Lord Sterndale decided a 
question which in my opinion is very similar in prin- 
ciple to the question raised here. In that case, the 
point turned on whether a particular person carried 
on a profession within Exception (c) of section 39 
of the English Finance Act No. 2 of 1915, so as to 
exempt him from assessment to Excess Profit Duties. 
Lord Sterndale thought that whether a person carries 
on a profession or whether he carries on a business 
or trade was essentially a question of fact to be 
determined by the Special Commissioner of Income- 
tax alone. Lord Justice Scrutton, who also delivered 
a judgment in the case, referred to the decision in 
Cecil v. Inland Revenue Commissioners (2), where 
Mr. Justice Rowlatt had taken the same view in 
determining the exact status of a photographer. 
Commenting upon Mr. Justice Rowlatt’s judgment and 
agreeing with it, Lord Justice Scrutton said: ‘‘ Art is 
a matter of degree, and to determine whether an artist 
is a professional man depends, in my view, on the 
degree of artistic work that he is doing. All these 
cases which involve questions of degree seem to me to 
be eminently questions of fact, which the Legislature 
has thought fit to entrust to the Commissioners, who 
have at. any rate from their very varied experience 
at least as much knowledge, if not considerably more, 





(1) (1921) 2 K.B.D. 332. (2) 36 Times Law Reports, p. 164. 
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of the various modes of carrying on trade than any 
Judge on the Bench.” 

Applying then the principles enunciated above, I 
am of opinion that the question whether expenditure 
in a ship owner’s business is current. as opposed to 
capital must essentially be one of degree and there- 
fore one of fact. To elucidate the problem in this 
particular case there were no doubt, in addition to 
the material provided by the assessee, a number of 
outside considerations which actuated the minds of the 
officials of the Department, such as their knowledge of 
the conditions in the port of Rangoon, of the ordinary 
life of this particular type of wooden cargo boat and of 
the standard of cost an owner such as the present 
applicant might be likely to adopt in keeping his 
vessels in serviceable condition. 

A decision on questions of fact, however, must 
always be considered by an Appellate Court from the 
point of view whether, although the decision is in- 
dubitably one of fact, there was sufficient evidence to 
come to a proper conclusion. If a decision of fact 
is founded upon insufficient evidence, a question of 
law is produced which may be considered by any 
Court of Appeal. In this particular case, there may 
have been imperfect material on which to found a 
conclusion, but such lack of evidence and insufficient 
material was, in my opinion, due to the neglect of 
the assessee and therefore its insufficiency cannot be 
used to throw over the question of fact a cloak of 
law. No one can take advantage of his own negligence, 
otherwise a wilful non-compliance with the Act might 
place an assessee temporarily at any rate in a most 
advantageous position. I therefore think that the 
whole question of the expenditure upon these cargo 
vessels is a question of fact to be determined by the 
Income-tax officials alone. 
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On the question of depreciation, I have little 
difficulty in deciding against the applicant. The exact 
amount of depreciation of any plant within a given 
period is also a question of degree and therefore a 
question of fact. See The Peninsular and Oriental 
Co. v. Leslie (1). Allowances for depreciation are dealt 
with under section 10, sub-section (2), sub-paragraph 
(6) of the Act, but it is a condition precedent to 
obtain any allowance under this heading that the 
particulars prescribed by the Act should be furnished 
to the Income-tax Officer. A form is prescribed which 
includes capital expenditure and we know from the 
order of the Commissioner that no capital accounts 
have ever been disclosed by the assessee. From the 
very wording of the proposed questions before the 
Court the assessee shares this view. Ex confesso, 
therefore, there was not sufficient material before the 
Commissioner. It is impossible to decide any ques- 
tion on an allowance of depreciation unless the 
statement of the prime cost is in the hands of the 
Income-tax Commissioner. Depreciation allowances are 
on a percentage basis and therefore the prime cost is 
essential. I am further of the opinion that it is no 
part of the duty of the Court to advise the assessee 
how he ought to keep his accounts or how to satisfy 
the Income-tax Officer over his method of accounting. 
It is impossible for the purpose to compute any 
deduction for wear and tear without proper material 
and therefore the question of this deduction is also 
in the circumstances I find a question of fact. Nor 
can I hold that the Income-tax officials have behaved 
at all unreasonably in this regard. 

For these reasons, I am of opinion that the alleged 
questions of law are not questions of law but questions 





(1) (1900) 4 Tax Cases, p. 177. 
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of fact for the Commissioner of Income-tax alone. It 
is therefore not necessary for me to consider any 
question under section 45 of the Specific Relief Act. 
Accordingly, the rule will be discharged as not coming 
within the provisions of section 66 (3) of the 
Income-tax Act of 1922. 

Costs in favour of the Crown will be allowed at 
fifteen gold mohurs. 


Carr, J.—I agree. 


APPELLATE CIVIL. 
Before Mr. Justice Carr and Mr. F$ustice Cunliffe. 


P. C. THEVAR 
vw 


V. SAMBAN aAnpD OTHERs.* 


Specific Relief Act (I of 1877), s. 42, Civil Procedure Code (Act V of 1908),. 
s. 92—Bare declaratory decree not permissible, when plaintiff should ask: 
for consequential relief—S. 42 exhaustive of cases in which merely declara- 
tory decrees can be made. 


Plaintiffs for themselves and on behalf of a community filed a suit for a*bare 
declaration that a certain temple and lands constituted a publictrust. They did 
not obtain the consent of the Government Advocate, nor did they ask for any 
consequential relief, although the defendants were in possession of the temple 
and lands. 

Held, that as the plaintiffs were suing in a representative capacity in respect 
of a public trust, and as they were out of possession of the trust property, they 
were not entitled to sue for a bare declaration and were bound to ask for- 
consequential relief and also to obtain the consent of the Government Advocate 
to institute the suit. Their suit was therefore barred by the proviso to s. 
42 of the Specific Relief Act. This section is exhaustive of the cases in which. 
a decree merely declaratory can be made, and the Courts have no power to make- 
such a decree independently of that section. 

Sheoparsan Singh v. Ramnandan Singh, 43 1.A. 91—vreferred to. 


Shanmugam for the appellant. 


Carr, J.—This was a suit for a declaration that a. 
certain temple and lands dedicated to it constituted a 


* Civil First Appeal No. 205 of 1927. 
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public trust. No consequential relief was asked for, 
although it was admitted that the temple and the lands 
in question were in the possession of the defendants. 
On objections taken by the defendants, the first two 
issues framed were :— 

(1) Does this suit for a mere declaration of title 
lie without a prayer for consequential 
relief ? 

(2) Is the suit maintainable without the sanction 
of the Government Advocate? 

The District Judge answered both these questions 
in favour of the plaintiffs and after the hearing of the 
suit they were granted a declaration in the terms of the 
plaint, except as regards a certain sum of money which 
was also involved. 

The decision of the District Judge on the second 
issue was based on the finding that the consent of the 
Advocate-General was not required in this suit by 
section 92 of the Civil Procedure Code. The ground 
given for that finding was that none of the reliefs 
‘mentioned in section 92 were sought for in the suit and 
that therefore -this section did not apply. 

I consider that that decision was very questionable 
since sect'o01 92 (1) (k) seems to cover any relief that 
could possibly be asked in a suit relating to an alleged 
public trust. However, I do not consider it necessary 
to go further into that question since I am of opinion 
the suit must fail and this appeal must be allowed on 
the contention that the suit is not maintainable without 
a prayer for consequential relief. ‘The District Judge’s 
decision on this question was very short. He said: 
“*'The argument that: it does not lie is based on section 
42 of the Specific Relief Act, but that section enacts 
that any person entitled to any legal character or to any 
right to any property may institute a suit. In this case, 
the plaintiffs are not claiming any legal character or any 
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right to property. ‘The section is not therefore applica- 
able to the facts.”’ : 

An equally short answer to this argument seems to 
be that if the plaintiffs are not claiming any legal 
character or any right to the property, they cannot 
possibly maintain any suit relating to it, but in my 
opinion the plaintiffs do claim a legal character. The'r 
plaint is defective perhaps in that it does not set out 
this claim, but at the same time they apply under 
Order 1, Rule 8, of sthe Code of Civil Procedure 
for permission to sue on behalf and for the benefit 
of themselves and the members of their Panchama 
community. They added that the members of the 
said community have the same interest in the suit, 
but are too numerous to join as parties. Clearly 
therefore they were claiming that they and all other 
members of the Panchama community had an inter- 
est in the trust. Being admittedly out of possession 
of the properties in question, it was clearly open to 
them to pray for consequential relief, for examplet 
under section 92 (1) (g) of the Civil Procedure Code 
for the settling of a scheme or for any of the other 
reliefs set out in that section which might be appro- 
priate to the facts of the dispute. As they did no, 
claim any such consequential relief, which would of 
course have clearly made the sanction of the 
Advocate-General necessary to the suit under section 
92 of the Civil Procedure Code, their suit was in my 
opinion barred by the proviso to section 42 of the 
Specific Relief Act. . 

The District Judge held that section 42 was not 
applicable to the facts of the case. If that is so, I am 
further of opinion that the Court is not competent to 
grant a declaration at all. This question is discussed 
on pages 916 to 919 of Pollock and Mulla’s ‘‘ Indian 
Contract and Specific Relief Acts,” 5th Edition. I 
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have referred to the original decisions mentioned in 1928 
that Commentary and am clearly of opinion that they P. C. TH THEVaR: 
justify the conclusion of the learned authors that, apart v. SAMBAN 
from section 42, the Courts have no power to grant a “*?_OTHERS- 
merely declaratory decree. In particular this seems to ©4"® J. 
‘be made quite clear by the judgment of the Privy 
Council in Sheoparsan Singh v. Ramnandan Singh (1). 

In my opinion therefore the suit as framed is clearly 
not maintainable and I would therefore allow this 
appeal, set aside the judgment and decree of the District 
Court and dismiss the suit. The respondents will pay 
the costs of the appellants in both Courts. 


CunLiFFE, J.—I concur. 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown, 


-MAUNG PU anp two OTHERS wii 
Uv. Jan, 10. 


MAUNG PO THANT anp Two OTHERs.* 





Contract Act (IX of 1872), ss. 63, 25—Remission of performance of contract— 
Bare agreement to take less than what is due invalid for want of consider- 
ation—Oral evidence to prove satisfaction of claim admissible. 


Held, that a bare agreement to take less than what is due on a monetary 
claim (without any actual payment being made) or merely to give time for such 
payment, is void without consideration. S. 63 of the Indian Contract Act 
does not override the necessity for consideration for an enforcible agreement, 
and deals only with actual remission of performance. Oral evidence to show 
satisfaction of a claim is admissible. 


Kyaw Htoon for the appellants. 
Shaffee for the respondents. 


RutLepcE, C.J., and Brown, J.—The respondents 
sued in the Subdivisional Court of Kyauktan the 
Fh pechegaeticbeiatseiceinccle neon seegetites amearaian aeiitgmeoages ag iia) dealtaibanes ene ogee 

* Civil Second Appeal No. 342 of 1927 from the judgment of the District 
Court of Hanthawaddy in Civil Appeal No. 24 of 1927. 
(1) (1916) 43 L.A. 913 43 Cal. 694. 
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appellants on a promissory note for Rs. 3,466. 
Appellants, inter alia, admitted execution of the note 
but pleaded that plaintiffs had agreed to accept the 
sum of Rs. 3,200 in full settlement of this and a 
number of other claims and that they also agreed to 
accept payment by instalments. The ‘Trial Judge 
excluded this evidence under the provisions of section 
92 of the Evidence Act, and, in this respect, 
he was upheld on appeal by,..the District Court, 
Hanthawaddy. 

It is urged before us that both the Courts erred 
by reason of section 63 of the Indian Contract Act 
which gives a party full power to modify or remit 
any part of the terms of contract entered into 
between the parties. We do not think that the 
ground of the lower Court’s decision can be main- 
tained. While no oral evidence can be given to 
contradict or modify the original contract, there is 
nothing to prevent oral evidence being adduced under 
proviso 4 of section 92 in order to prove satisfaction 
of the claim. But the fact of appellants proving 
the basis of the judgment appealed from to be an 
error does not avail them because the agreement 
pleaded does not suggest any consideration whatever 
for the alleged promise to take less than what is 
due and to give time for payment. Had they pleaded 
that, in fact, an instalment had been paid it may 
well have been otherwise, but what is set up is a 
mere nudum pactum which, without consideration, 
cannot be binding in law. ‘The illustrations appended 
to section 63 clearly indicate that it was not the 
intention of the Lagislature to create a glaring excep- 
tion of the well-known legal. principle embodied in 
section 25 of the Contract Act. 

For these reasons the appeal must fail and is 
dismissed with costs. 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 
MAUNG PE 


Uv, 


MAUNG PO HTEIN anp one.* 


Provincial Insolvency Act (V of 1920), ss. 53, 28; 7—Docirine of ‘ relation back? 
cannot be applied to s. 53—Voluntary transfers voidable if made within two 
years from date of adjudication and not from date of presentation of petition. 


Held, that a voluntary transfer made by an insolvent is voidable if made 
within two years from the date of adjudication and not from the date of the 
presentation of the petition on which the adjudication order is made. The 
doctrine of ‘ relation back ’ that is contained in s. 28 (7), cannot be imported into 
s. 53 of the Provincial Insolvency Act, Ghulam Muhammed v. Panna Ram, 
Civil Ap. No. 531 of 1917, Lah. H.C.; K.N.K.L. Chettyar Firm vy. Maung Ba 


Tin, C.M. Ap. No. 42 of 1918, Ch. C.L.B.; Nagindas v. Gordhandas, 49 Bom. 


730—approved. 


Rakhal Chandra v. Sudhindra, 46 Cal. 991; Sheonath Stagh v. Munshi Ram, 
42 All. 433—dissented from. 


Ganguli for the appellant. 


Basu for the respondent. 


Heatp and Maunc Ba, JJ.—This is an appeal by 
the Receiver to the estate of insolvent Maung Po Se 
from an order of the District Court of Pyinmana 
refusing to annul the sale of a certain paddy land by 
Maung Po Se to his brother-in-law Maung Po Htein 
-and the latter’s wife, who are the present respondents, 
under section 53 of the Provincial Insolvency Act. 
The Receiver impugned the sale alleging that the 
transaction was a sham and fraudulent one and because 
Maung Po Se was declared insolvent within two years 
after the alleged sale. The learned District Judge held 
that the transaction fell within two years as specified 
by section 53, but he was of opinion that the transfer 
was made in good faith and for valuable consideration. 


* Civil Miscellaneous Appeal No. 44 of 1917 from the order of the District 
Court of Pyinmana in Civil Miscellaneous No. 29 of 1926. 
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Section 53 fixes two years from the date of transfer 
ending with the date of adjudication. As regards this 
date there has been a conflict of judicial “opinion. 
Section 28, Clause (7) has been responsible for this 
conflict. Section 28 defines the effect of an order of 
adjudication and that effect is that on the making of an 
order of adjudication, the whole of the property of 
the insolvent shall vest in the Court or in a receiver, 
and shall become divisible among the creditors. 
Clause (7) provides that an order of adjudication shall 
relate back to, and take effect from, the date of the 
presentation of the petition on which it is made. The 
interval between the date of presentation and that of 
adjudication is therefore done away with so far as the 
vesting of the insolvent’s property is concerned. Some 
learned Judges are of opinion that this doctrine of 
relation back to the date of presentation should also be 
applied to the avoidance of a voluntary transfer under 
section 53, or in other words that the two years 
prescribed by that section should be calculated from 
the date of presentation and not from the date of actual 
adjudication. Other learned Judges held the contrary 
view and according to them the date of actual adjudi- 
cation should be the starting point. The former view 
was held by a Bench of the Calcutta High Court in 
Rakhal Chandra Purkait v. Sudhindra Nath Bose (1). 
The learned Judges observed that the order of adjudi- 
cation might be delayed in some cases for more than 
two years, and in such a case any transfer made by the 
insolvent within two years before the date of present- 
ation of the petition but more than two years before the 
order of adjudication would become valid, that they did 
not think that such a result was contemplated, and that 
they were of opinion that the provisions of section 36 


a 


(1) (x919) 46 Cal. go1. 
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{now 53) were to be read with section 16 (6) [now 28 (7)] 
of the Act. The same view was held by a Bench of the 
Allahabad High Court in Sheonath Singh v. Munsht Ram 
(1), and the learned Judges observed that they were 
adopting the view of a Bench of the Madras High Court 
in the case of JT. V. Sankaranarayana v. Alagiri 
Aiyar. The contrary view was taken by a Bench of 
the Lahore High Court in Ghulam Muhammad v. 
Panza Ram (Civil Appeal No. 531 of 1917). The 
Jearned Judges observed that it would hardly be safe to 
conclude that the framers of the Act intended section 
16 (6) to govern section 36, but assuming that they were 
mistaken on this point, they conceived that the meaning 
of the Act was not to be interpreted with reference to 
what its framers intended to do, but with reference to 
the language which they did in fact employ. The 
learned Judges then quoted Maxwell on the Inter- 
pretation of Statutes who on page 5 says: “It 
matters not in such a case what the consequence 
may be when by the use of clear and unequivocal 
language capable of only one meaning anything is 
enacted by the Legislature, it must be enforced, even 
though it be absurd or mischievous.” The same 
principle was adopted by a Bench of the Bombay 
High Court in Nagindas Dahyabhat v. Gordhandas 
Dahyabhai (2). The Chief Justice who delivered 
the judgment of the Bench observed: “In our opinion 
if it had been intended that a-voluntary transfer 
should be voidable if made within two years from the 
date of the presentation of the petition on which the 
adjudication order is made, there was no reason why 
that should not have been as clearly stated in section 
53 as it is in section 54, and we do not think that 
the doctrine of ‘relation back’ can be imported into 
the former section, so as to make it appear that the 


- (1) (1920) 42 All. 433. (2) (1925) 49 Bom. 730. 
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point of time from which the two years are to be 
calculated, is the date «of the presentation of the 
petition, and not the date when the transferor is 
adjudged insolvent. The mere probability that in 
some cases a voluntary transfer cannot be defeated 
on account of the delay in making the adjudication 
order after the presentation of the petition, cannot 
provide sufficient ground for interpreting the words 
in section 53 otherwise than ac.ording to their clear 
meaning.” Section 54 is concerned with avoidance 
of fraudulent preference. The period fixed by that 
section is three months from the date of presentation. 
of the petition. Section 55 affords protection to 
bond fide transactions. The section has a proviso to 
the effect that in the case of a transaction which 
takes place before the date of the order of adjudi- 
cation protection is afforded only to a transferee who. 
has not at the time notice of the presentation of any 
insolvency petition. When one studies these three 
sections, namely 53, 54 and 55, very carefully one 
cannot fail to be struck by the difference in the 
language used as regards the starting point forming 
the basis of computation of the period. If the 
doctrine of relation back is to be deemed applicable 
to these sections the framers may have to be accused. 
of being careless in drafting. In section 54 if it were 
intended that three months were to be calculated from 
the date of presentation the words “on a petition 
presented within three months after the date thereof ’” 
would become quite superfluous. Also in the case 
of the proviso to section 55 if the words “the date 
of the order of adjudication’ were to be taken as the 
date of presentation of the petition, the ‘condition 
about the notice would sound ludicrous being quite 
unnecessary. It is true that the time which may 
elapse between the date of presentation and the date 
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of adjudication may be somewhat considerable, stil] 
if we consider the large difference between the two 
periods provided by sections 53 and 54, being two 
years in one case and three months in the other, it 
will not be unreasonable to think that in fixing the 
longer period the framers of the Act did have in 
their minds that intervening period. They might 
have thought that a period of two years will be long 
enough to cover such an intervening time. We are 
therefore of opinion that the language used in those 
three sections is to be interpreted according to its 
plain meaning without reference to the doctrine of 
relation back provided in Clause (7) of section 28. 
We accordingly hold that in section 53 the date of 
adjudication and not the date of. presentation should 
be the starting point. In this view we are fortified 
by the same interpretation given by a Bench of the 
late Chief Court of Lower Burma in K.H.K.L. 
Chettyar Firm v. Maung Ba Tin (Civil Miscellaneous 
Appeal No. 42 of 1918). The learned Judges observed, 
“the plain meaning of the term ‘ date of such adjudi- 
cation’ is the date on which the adjudication is 
actually made and the provisions of section 16, clause 
(6) do not go so far as to require that any such 
adjudication shall be antedated.’’ In the present case 
the sale took place on 13th June 1924, while the 
insolvency petition was presented on 26th February 
1926 and the order of adjudication was passed on 3rd 
July 1926. ‘The sale in question therefore took place 
over two years before the date of adjudication. So far 
as section 53 is concerned an order of annulment 
cannot be made. It is therefore not necessary to 
decide the nature of the transaction whether it was a 
voluntary transfer or not. We therefore dismiss the 
appeal with costs (Advocate’s fee three gold sohure 
in each Court). 
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APPELLATE CIVIL 
Before Mr. Justice Carry and Justice Mr. Cunliffe. 


A. KHORASANY 
v. 
C. ACHA anp FouR.* 


Mahomedan Law—Widow cannes make a partnership contract on behalf of her- 
minor children—Contract Act (IX of 1872), ss. 11, 247—Business carried 
on with partnership property involving share of minor heirs of deceased 
partner, effect of—Suit for dissolution of existing partnership governed by- 
Art..120 and not 106 of the Limitation Act (IX of 1908). 


Held, that a Mahomedan widow is not competent (except for herself) to enter 
into a partnership contract with her deceased husband’s partner to continue 
the business so as to bind her minor children. Their share in the assets of the 
firm cannot be made liable for losses incurred after the death of their father, if the 
surviving partner and their mother agree to continue the business. "The minor 
heirs would be entitled to their share of the assets of the firm at the time of 
their father’s death, as well as to their share of the nett profits made since their 
father’s death, in calculating which reasonable remuneration must be allowed to 
the surviving partner for solely managing the business since the death of their 
father. A suit for dissolution of an existing partnership (e.g., one made between 
an adult heir of a deceased partner and the surviving partner) is governed by 
Art. 120 and not by Art. 106 (or Art. 114) of the Limitation Act. 


Imambandi v. Mutsaddi, 45 Cal. 878 (P.C.) —referred to. 
Foucar for the appellant. 


Shaffee for the respondents. 


ee 1 ~The plaintiffs in. this suit are the widow 
and the minor children of Musaji Hashim Acha, who 
died in May, 1919. He was at that time a partner 
of the defendant, A. M. A. Khorasany, in a rice 
milling business carried on in a mill which belonged 
to the firm. It is alleged by the plaintiffs that shortly 
after. Hashim Acha’s death it was agreed between the 
defendant and the first plaintiff, Amina Bi, on behalf 
of herself and the minors, that the partnership should 
be carried on as before. Hashim. Acha’s place as 


* Civil First Appeals Nos. 118 and 165 of 1927 from the judgment of the 
District Court of Banecin'§ in: Civil Regular Suit No. 21 of 1925. 
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partner being taken by his widow and _ children. 
They sue now for dissolution of partnership and for 
an account. 

The defence was a denial of the alleged new part- 
nership and a contention that the plaintiffs were 
entitled only to a half share of the mill as it was at 
the time of Hashim Acha’s death and to reasonable 
compensation for the use of the mill since that time. 

Alternatively the plaintiffs claimed, as heirs of 
Hashim Acha, their one half share of the property 
and an account of and their share in the profits 
made from it since his death. The first plaintiff 
claimed a share of the profits only for three years 
before the suit while the other plaintiffs claimed for 
the whole of the period. 

The defendant’s reply to that was that the plain- 
tiffs could not join such an alternative claim with 
their claim based on partnership and that there was 
a misjoinder of parties in that the first plaintiff, Amina 
Bi, as administratrix of the estate, was the only person 
who could sue as representative of Hashim Acha. 

The District Judge found the new partnership 
proved and held that it was valid. He gave the 
plaintiffs 2 to 6 a decree for dissolution of partner- 
ship and an account, as prayed, but dismissed the 
suit of the. first: plaintiff. as time-barred under Article 
114 of the Limitation Act, Schedule 1. 

Both the defendant and the first plaintiff appeal. 
Their appeals have been heard together and will be 
dealt with together in this judgment. 

[On the evidence his Lordship found that it was 
agreed to carry on the partnership business as before 
and continued as follows}:— 

No definite period for such continuance seems to 
have been fixed, and in my opinion defendant’s con- 
tention that the arrangement was to continue only 
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till I.etters of Administration were taken out is as 
an after-thought. a 

But I am unable to agree with the District Judge 
in his finding that this agreement constituted a valid 
contract of partnership, so far, at any rate, as the 
minors are concerned. It is made quite clear by the 
decision of their Lordships of the Privy Council in 
Imambandi v. Mutsaddi (1), that a Mahomedan 
widow as such is not competent to enter into a con- 
tract binding on_her..minor children and therefore 
in this case the agreement could not bind the minor 


plaintiffs. 


~~ “Tt has been urged that section 247 of the Contract 
Act is sufficient to make the agreement a binding 
contract. I do not think that it is. That section 
lays down that when a minor is admitted to the 
benefits of partnership he is not personally liable for 
the obligations of the firm, but that “his share of 
the property of the firm” is so liable. The question 
then arises—how can the minor’s share be made so 
liable ? Certainly not by. the agreement of the minor 
himself or of any person not qualified to contract on 
his behalf. ‘The necessary conditions which might have 
made liable the share of the minors in the mill and 
the other capital (if any) of the former firm were 
not ‘present in this case and therefore the general 
rule laid down in'section 11 applies fully and the 
agreement was. not a contract binding on the minors 
and therefore it was not a contract at all, but a mere 
void agreement. I have no doubt that both the first 
plaintiff and the defendant at the time of making 
the agreement were not aware of the legal difficulty 
and believed that were entering into a valid contract 
and as between the first plaintiff, Amina Bi, and the 


(1) (1918) 45 Cal. 878. 
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defendant I think that a partnership was validly 
created by the agreement. 

But the position as regards the minors seems to me 
to be very much the same as if there had been a 
valid partnership except only that their share in the 
property of the firm could not be made liable for any 
losses that were incurred. Fortunately there seems 
in fact to have been a substantial profit. ‘The defend- 
ant has in fact carried on the business with the 
partnership property and in my opinion he is to 
account to the representatives of his deceased partner 
for one-half of the profits made as well as for their 
share of the assets of the firm at the time of that 
partner’s death. So far as the interest of the minors 
is concerned, therefore, I see no ground for interference 
with the decree of the District Court directing an 
account to be taken, except that the defendant should 
be allowed to deduct a reasonable amount as remu- 
neration for his management of the Spans before 
the nett profits are calculated. 


A regards the objection that there was misjoinder, 
I do not think that there is any objection to the 
joinder of the alternative claims put forward. And I 
do not think that any misjoinder of parties that there 
may be is more than a mere technical error not 
affecting the merits of the case in any way, In my 
view there is no such misjoinder as would justify 
interference in any sense. 

Coming to the appeal of the first plaintiff, Amina Bi, 
the District Judge held that her suit for dissolution 
was time-barred under Article 114 of the Limitation 
Act. I am. unable to agree that that article 
applies. The dissolution of a partnership is not a 
recission of a contract. There appears to be no 
article specifically dealing with a suit for dissolution. 
That being so, I think that Article 120 would apply, 
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thus giving a period of six years. And the starting 
point would be the time when the defendant refused 
to give the plaintiff any of the profits of the business. 
—that is from 1922 or at the earliest November 1921- 
On that basis the suit was in time. I do not consider 
that Article 106 can apply, because there has never 
been a dissolution of the partnership between Amina 
Bi and the defendant. The latter’s declaration in 
November 1921, could not amount to a dissolution, 
since he remained in possession of the firm’s assets 
and continued to carry on its business. 

The District Judge further said that, as a 
Mahomedan widow, Amina Bi could have no share 
in the mill itself. I know of no authority for this 
proposition, which has not been supported. 

Amina Bi asked only for her share of the profits 
for three years before the suit and in my view she: 
is clearly entitled to that. 

I would therefore amend the decree of the District 
Court by declaring that the plaintiffs collectively are 
entitled to one-half of the assets of the firm at the 
time of the death of Musaji Hashim Acha, that the 
minor plaintiffs are entitled to seven-eighths of one-. 
half of the nett profits since the death of Musaji Hashim 
Acha, and that the first plaintiff, Amina Bi, is entitled. 
to one-eighth of one-half of the nett profits since a 
date three years before the institution of the suit, 
the nett profits being in each case calculated after 
deduction of reasonable remuneration for the defen- 
dant’s management of the business; and would direct. 
that an account be taken accordingly and a finah 
decree passed in accordance with the account. 

Essentially the defendant fails in both appeals. 
He must therefore pay the costs of the plaintiffs im 
both appeals and in the District Court. 

CUNLIFFE, J.—I concur. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Cunliffe. 


MAUNG KYAW PE AND OTHERS 1927 
v Apl. 8. 


MAUNG KYL * 


Benami transactions among Burmans—Presumption of advancement if property 
purchased in the name of wife or child—Benami transactions of Burmans 
different in practice and purpose from those in India. 


After the death of his first wife, a Burman took a mortgage of the land in 
suit in the names of himself and his two minor children, a son and a daughter. 
He married again but divorced very soon his second wife and then married the 
third time. He then took a conveyance of the mortgaged property in the names 
of himself and his said children by his first wife. Mutation of names followed 
in the revenue register. After about three years, the fathers’ name disappeared 
from the register. About four years later the daughter died and the property then 
stood solely inthe name oftheson. Six years later the father tried to restore his 
name in the register, but was opposed by his son. The father brought a suit 
for a declaration that he was the sole owner of the property and contended that, 
as in India, there should be no presumption of advancement in favour of 
his children. The son’s defence was that his father put the land in the names 
of the children in satisfaction of their claim against him, as heirs of their 
mother, by reason of his remarriages. 

Held, that among Hindus and Mohamedans the practice of benami trans 
actions was so common and frequent and for no particular reason, without 
any intention of vesting in the transferee or donee any beneficial interest in 
the property, that it was a rule of law in India that the person who supplied 
the purchase-money would ordinarily be regarded the owner; and that no 

. presumption of advancement .arose, as in England, ifthe transfer was in the 
name of a wife or child. But benami transactions among Burmans were 
neither of indigenous origin nor common and were only resorted to among 
them either to save a property from imminent risk of attachment and sale 
by creditors or to hide the real owner’s name from Government, if he 
happened to be a Government servant prohibited from acquiring land within 
his jurisdiction. Consequently if a Burman bought property in the name of 
his children, a presumption of advancement for their benefit would arise. 

Held on the facts of the case that the father failed to rebut the pre- 
sumption and to prove his sole ownership. 

Gopeekrist v. Gungapersaud, 6 Moore’s Ind. Ap. 53; Lecun, v. Lecun2 Ran. 
243; Ma Gyi v. Ma Me, 4 Ran. 522; Ma Le v. Po Taik, 3 L.B.R. 2453 
Ma On Me v. Ma Nyein Kin, Civil 1st Ap. 36 of 1925, H.C. Ran.; Maung 
Tin v. Ma Mai Myint, 11 L.B.R. 83; Meeyappa Chetty v. Ba Bu, Sp. Civil 


* Civil First Appeal No. 109 of 1926 against the judgment.of the District 
Court of Insein in Civil Regular No. 7 of r925. 
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2nd Ap. 268 of 1909, Ch. Ct. L.B.; Po Kin v. Po Shein, 4 Ran. 518; Ushur 
Ali v. Mussumat, 13 M. Ind. Ap. 232—referred to. 


Ormiston for the appellants. 
Keith for the respondent. 


Heatp, J.—The respondent Maung Kyi sued his 
son the appellant Kyaw Pe for a declaration that he 
is owner of a piece of land which Kyaw Pe has sold 
or purported to sell to the appellants Maung Kyaw 
and Ma Hla Gyi, who are husband and wife, the 
latter being the sister of Kyaw Pe’s mother Ma Tok. 

Ma Tok was Maung Kyi’s first wife and she died 
about 1901. By her Maung Kyi had two children, 
namely, Kyaw Pe and a daughter Ma Thein Nyun. 
After Ma Tok’s death Maung Kyi and the two 
children lived for some years with Ma ‘Tok’s 
mother Ma Hman who was a lady of some wealth and 
position. While he was living with Ma Hman he took 
a mortgage of the land in suit in the names of himself 
and his two small children. That was in 1905. 
Subsequently he married a second wife, Ma Newe, 
and went to live with her in Rangoon, the children 
staying on with Ma Hman at Kemmendine. The 
marriage with Ma Ngwe did not last long and ended, 
according to Maung Kyi, in a divorce. Maung Kyi 
then married a third wife Ma Hnin Yi, and apparently 
went to live at Wataya. Soon after his marriage with 
Ma Hnin Yi he took from Ma Thin and Maung Sein, 
who were husband and wife and who were the 
mortgagors of the land in suit, two conveyances of 
that land, one being a transfer of the wife’s interest 
in the land and the other a transfer of the husband’s 
interest. Both these conveyances which were made 
in 1910 and 1911 respectively were taken, like the 
mortgage, which preceded them, in the names of 
Maung Kyi and his two. children, and the only cash 
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consideration which purported to be given for them 
was a sum of Rs. 350 said to be paid to the husband 
Maung Sein for such interest as he might have in the 
land. The conveyances were registered and under the 
Registration Rules would in the ordinary course of 
official business be reported by the Registration Officer 
to the Revenue Officer with a view to mutation of 
names in the revenue registers in accordance with 
the terms of the conveyances, and under the Revenue 
Rules mutation would be effected by the Revenue 
-Officer on the Registration Officer’s report. Mutation 
was effected and from 1910-11 to 1913-14 the land 
stood in the official registers in the names of Maung 
Kyi, Kyaw Pe and Ma Thein Nyun. In 1913-14 
Maung Kyi’s name disappeared from the register, and 
until 1916-17 the land stood in the names of the two 
children. In 1917-18 Ma Thein Nyun died and 
thereafter until 1923-24 the land stood in Kyaw Pe’s 
sole name. In 1923-24 Maung Kyi’s name was added 
along with Kyaw Pe’s but Kyaw Pe objected to 
the mutation with the result that his name was 
restored by order of the Deputy Commissioner who 
found that the mutation was made without Kyaw Pe’s 
knowledge and consent and was unauthorised. 

Maung Kyi’s case was that he was sole owner of 
the land from the time when it was bought, that he 
took the conveyances in the names of himself and 
his children for the purposes of excluding his new 
wife Ma Hnin Yi from any interest in the land so 
that the two children might inherit it on his death, 
and that his name was omitted from the registers in 
1913-14 without his knowledge or consent and by a 


mistake on the part of the Revenue Surveyor. He 


admitted that he knew that the land had been 
standing in Kyaw Pe’s since 1917 and that he took no 
steps to have mutation of names effected until 1923. 


205: 


1927 
Maunc 
Kyaw Ps 
AND 
OTHERS 
v 


Maune Kyr.. 


Heap, J. 


206 


1927 
Maunc 
Kyaw PE 
AND 
OTHERS 


v. 
Matne Ky1. 


HEALD, J. 


INDIAN LAW REPORTS. [VoL. VI 


The defence was of course that Maung Kyi put 
the land into the names of the two children in satis- 
faction of their claim toxpartition of inheritance, which 
arose by reason of his remarriages, and that the land 
actually belonged to the children, Ma Thein Nyun’s 
interest in it passing to her brother Kyaw Pe by 
inheritance on her death. 

The Trial Court found that Kyaw Pe failed to 
prove that the names of the children were inserted 
in the conveyances as the result of an intention on 
Maung Kyi’s part thatthe children should be owners 
of the land, and held that the land belonged to 
Maung Kyi. 

Kyaw Pe and the other two appellants, in whose 
favour he has recently executed a conveyance of the 
land, allege in appeal that it was proved that the 
land was bought by Maung Kyi for the children and 
that Kyaw Pe was owner of it. 

The appeal has been argued mainly on the 
question whether or not certain rulings, which say in 
effect that in India no presumption of advancement 
arises in the case of a purchase of land in the name 
of a child, are applicable to the conditions existing 
in Burma. Those rulings proceed on the ground that 
benami transactions in the name of children are so 
common in India that it would be unsafe to presume 
advancement from the mere fact that property was put 
into the name of a child. It is argued on the basis of 
two recent judgments of this Court that benami 
transactions are not common in Burma, and _ that 
therefore in this country a presumption of advancement 
may be made. 

In the case of Gopeekrist v. Gungapersaud (1), which 
was decided by their Lordships of the Privy Council 
in 1854, and in which a Hindu father had taken a 
(4854) 6 Moore’s Ind. Ap. 53. =~=~*~*~S 
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conveyance of certain properties which were bought 
by himself with his own money, in the name of his 
son, their Lordships observed that benami purchases 
in the names of children, without any intention of 
advancement, are frequent in India. They said “it is 
very much the habit in India to make purchases in 
the names of others, and, from whatever cause the 
practice may have arisen, it has existed for a series 
of years and these transactions are known as 
“benamee transaction.” They are noticed, at least 
as early as the year 1778.” 

In 1869 in the case of Uzhur Ali v. Mussumat (1), 
where the parties were Mahomedans and the defend- 
ant alleged that the property was purchased by him 
from his own funds benami in the names of his wife 
and son, their Lordships said. “It is not a novel 
thing in India that that state of things should exist. It 
has been repeatedly brought before this Committee, 
and the law relating to it was reviewed in the case 
of Gopeekrist Gosain v. Gungapersaud Gosain. Of 
course we cannot apply to the decision of this case, 
which is one between Mahommedans, any of the 
reasons, which in the Judgment delivered at this 
Board in that case are exclusively from. Hindoo Law. 
It is however perfectly clear that in so far as the 
practice of holding lands and buying lands in the 
mame of another exists, that practice exists in India 
as much among Mahommendans as among Hindoos 
and the judgment in Gopeekrist Gosain v. Gungapersaud 
Gosain, and the cases therein referred to are at 
all events, authority for the proposition that the 
criterion of these cases in India is to consider from 
what source the purchase-money comes, that the 
presumption is that purchase made with the money 
of A in the name of B is for the benefit of A; and 

(1) (1869) 13 Moore’s Ind. Ap. 232. 
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that from the purchase by a father, whether Mahom- 
medan or Hindoo, inthe name*of the son, you are 
not at liberty to draw the presumption, which the 
English law would draw, of an advancement in favour 
of that son.” 

In 1910 a Bench of the Chief Court of Lower 
Burma in the case of Meeyappa Cheety v. Ba Bu (1), 
in which property had been purchased by a Burmese 
father with his own money and the conveyance had 
been taken in the name of the son, who was about 
five years of age, referred to the long line of decisions 
as to the presumption to be made in India when 
a person purchases property and takes a convey- 
ance in the name of a relation, and said ‘‘as far 
back as 1854 it was decided by the Privy Council 
that the presumption made in English law that the 
purchase in such a case was for the benefit and 
advancement of the person to whom the conveyance 
is made does not apply in India, and that the 
presumption in India is that the purchase is benami 
and that the burden lies on the person to whom 
the conveyance has been made of proving that he 
is entitled to and beneficially interested in the 
property.” Applying that rule the Bench dismissed. 
the son’s claim to the property. 

That decision was mentioned in this Court in 1924 
in the case of Lecun v. Lecun (2), which was a case 
arising between Anglo-Indians, born and domiciled in 
Burma, and in which the husband had conveyed 
certain property to the wife. The learned Judges said: 
“There is little doubt as to the law in respect of 
resulting trusts and the presumption of advancement in 
India. As regards Hindus, the law has been laid down 
in the case of Gopeekrist Gosain v. Gungapersaud 
Gosain; and in respect of Mohammedans in the case of 

(x) Special Civil znd Appeal No. 268 of 1909... (2) (1924) 2 Ran. 253. 
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Moulvie Sayyud Uzhur Ali v. Mussumat Bee Bee Ultaf 
Fatima. The same rules have been held to apply in 
the case of Burmans in Meeyappa Chetty and one v. 
Maung Ba Bu. 

“As regards this last case we desire to express no 
opinion at present. It may be necessary to give this 
question of law further consideration in the case of 
Burman Buddhists; but the two former cases are 
decisions by their Lordships of the Privy Council. In 
the case of Europeans who had been born and had a 
permanent residence in India, the law has also been 
laid down by their Lordships of the Privy Council in 
Kerwick v. Kerwick. Lord Atkinson in delivering the 
judgment of their Lordships said: ‘“‘ The general rule 
and principle of the Indian law as to resulting trusts 
differs but little, if at all, from the general rule of 
English law upon the same subject, but in their 
Lordships’ view it has been established by the decisions 
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Gosain, Uzhur Ali v. Ultaf Fatima, that owing to the 
widespread and persistent practice which prevails 
amongst the natives of India, whether Mahommedan or 
Hindu, for owners of property to make grants and 
transfers of it benami for no obvious reason or 
apparent purpose, without the slightest intention of 
vesting in the donee any beneficial interest in the 
property granted or transferred, as well as the 
usages which these natives have adopted and which 
have been protected by statute, no exception has 
ever been engrafted on the general law of India 
negativing the presumption of the resulting trust in 
favour of the person providing the purchase-money, 
such as has, by the Courts of Chancery in the exercise 
of their equitable jurisdiction, been engrafted on the 
corresponding law in England in those cases where 
a husband. or father navs the manew and the -----1- 
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is taken in the name of a wife or child. In such 
a case there is under the general law in India, no 
presumption of an intended advancement as there 
is in England. The question which of the two 
principles of law is to be applied to a transaction 
such as the present which takes place between two 
persons, born in India of British parents, and who 
have resided practically all their lives in India is of 
general importance.” It was further stated: ‘“‘It is 
a mistake to suppose that according to the cases 
already cited the determination which rule of law is 
in any given case to apply in India entirely depended 
on race, place of birth, domicile or residence. ‘These 
were not to be treated as being per se decisive. 
What were treated as infinitely more important were 
the widespread and persistent usages and practices 
of the native inhabitants.” The learned Judges went 
on to say: “‘ No evidence has been given and we are not 
prepared to hold that there is any widespread and 
persistent usage and practice amongst Anglo-Indians in 
Burma of transferring lands benami in the way there is 
amongst Hindus and Mohammedans. Some of them’ 
may at times resort to such a practice with a fraudulent 
attempt to save property from the hands of creditors 
but we have no ground for holding that there is any 
such common practice prevailing as a common rule 
for all general purposes. The rule therefore which 
in. our opinion. is to be applied in the present case 
is-that the presumption of advancement arises in this 
case.” 

Early in 1926 in the case of Ma On Me v. Ma Nyein 
Kin (1), a Bench of this Court in dealing with a case 
in which the parties were Burmans and where it was 
alleged that a transaction was benami said: “The 
burden of proving that the transaction was not what 


(1) Civil 1st Appeal No. 36 of 1925. 
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it purported to be lies on the person alleging it. The 
prevalence of benami transactions, if they do prevail in 
Burma to the same extent as in India, does not relieve 
the person who’ challeages'*the*plaineffect of a tran- 
saction, from establishing his allegation by satisfactory 
proof.” It may be noted that the same view as.to the 
burden of proof has since been taken by their Lordships 
of the Privy Council in the case of Po Kin v. Po 
Shein (1). 

In a later case in the same year (1926) namely the 
case of Ma Gyi v. Ma Me (2), another Bench of this 
Court considered the prevalence of benami transactions 
in Burma independently, and said: “‘ It has been urged 
that in cases such as this there is a presumption that the 
gift was benami and numerous authorities have been 
cited on this subject and also on the subject of 
advancement. The question of advancement does not 
arise, and the decisions as to benami transaction give 
us comparatively little help because all relate to 
transactions between Hindus) and Mahommedans. 
'Among Burmans the practice of benami is not 
indigenous, and though it has to some considerable 
extent taken root it is yet not so common as among 
natives of India proper. The device is very seldom 
employed except as a means of. defeating or delaying 
the immediately impending claim of some creditor 
or other person. In view of these considerations we 
think that there is no presumption that the gift now 
in question was benami. We think, moreover, that 
more proof of its benami nature is required than 
would be necessary were the parties concerned 
Hindus or Mahommedans.”’ 

With the statement. that the practice of benami 
is not indigenous and is comparatively uncommon 
among Burmans I entirely agree. To the best of my 


(1) (1926) 4 Ran. 518. (2) (1926) 4 Ran. 522. 
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knowledge and belief resort is had to benami tran- 
sactions among Burmans in two classes of cases only 
(1) where there is an*imminent risk of the attachment 
and sale of the property at the instance of a creditor or 
creditors, and (2) where Subordinate Government 
servants who are prohibited or think that they are 
prohibited by the rules of their service from holding 
lands within the territorial limits of their jurisdiction 
put the lands into the names of their relatives in order 
to hide from Government, the, fact that they are 
acquiring property. The cases of Maung Tin v. Ma 
Mai Myint (1) and Ma Le v. Po Taik (2), are instances 
of the first class of cases and the transaction set up in 
the case of Po Kin v. Po Shein belonged to the second 
class. So far as I am aware benami transactions are 
never made among Burmans except for purposes of 
fraud, and I have no doubt at all that they are 
much less common in this country than they are in 
India proper, where they are supposed to be customary 
for other reasons. 

If the practice--of benami is not-.common in 
Burma it would seem te follow from the judgments 
of their Lordships of the Privy Council which have 
been cited above, that even in cases where the 
money with which the property was bought was 
provided by the person who claims the — beneficial 
ownership the presumption that the purchase taken 
in the name of the ostensible owner of the legal title, 
was a benami transaction is weaker in Burma than 
in other parts of India and that in Burma it may 
jn particular cases be too weak to displace the 
presumption of advancement which would arise in 
the absence of a presumption that the transaction 
was benami. 

* * * * * 


(3) (1921) 11 L.B.R. 83. _(2) (1906) 3 L.B.R. 245. 
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His Lordship held that circumstances raised the 
presumption that the mortgage money belonged jointly 
to Maung«.Kyi-sand-«his-atwo children by Ma Tok 
and the subsequent conveyances of the property made 
it the property of the marriage of Maung Kyi and 
Ma Tok, and this presumption Maung Kyi never 
rebutted. The mutation of names in the revenue 
register could not hve been made by mistake or 
without the knowledge of Maung Kyi. The revenue 
surveyor’s evidence was that Maung Kyi himself asked 
for the mutation “of “names. Ma Tok left jewellery 
and money and her mother may well have induced 
Maung Kyi to make provision for the children ere 
he married again. The inference was that Maung 
Kyi put the land in the names of his two children in 
1913-14 in satisfaction of the claim they had against 
him, as heirs of their mother, by reason of hiS 
remarriages, and that he intended that they should 
be owners of it. His Lordship reversed the judgment 
and decree of the lower Court and dismissed the 
respondent’s suit with costs. 

Mr. Justice. Cunliffe concurred. 


213 


1927 


MaunG 
Kyaw PE 


OTHERS 
Uv. 
Maune Kyt. 


HEALD, J. 


214 


1928 





Jan: 3. 


INDIAN LAW REPORTS. [VoL. VI 


APPELLATE CIVIL. 
Before Mr. Justice Brown, 


MAUNG AUNG PYI AND ONE 
v. 
AUNG MO anpD ONE.* 


Squatter’s right to land—Order of eviction by Revenue authorities—Suit for 
possession after such order. 


Held, that a squatter on Government waste land, after the Revenue 
authorities had issued an order of eviction cannot maintain a_ suit for 
possession of the land. 

Gobind Prasad v. Mohan Lal, 24 All. 157; In re Maung Naw v. Ma 
Shwe Hmut, 8 L.B.R. 227; Maung Po Cho v. Maung San Bwin, 3 Ran- 


171—+eferred to. 


Ba So for the appellants. 


t  Halkar for the respondents. 


Brown, J.—Respondents filed a suit against 
appellants Aung Pyi and San Nyun for ejectment 
from a piece of land. ‘They stated..ia. their plaint 
that they had worked the land for 14 years and that 
the two defendants had forcibly entered on the land 
whilst it was in their possession. 

Appellants filed a written statement denying the 
plaintiff’s title to the land. They say that certain 
pieces of land were recently allotted to them by 
Thamadi Lugyis under the orders of the Deputy 
Commissioner. They say that they did enter on the 
land so allotted to them but do not state in the 
written statement whether these plots fell within the © 
land from which plaintiffs claim to evict them. The 
evidence shows that apparently somewhere about the 
beginning of 1926 a distribution of land was made 
amongst the villagers and the two plots which 


* Special Civil Second Appeal No. 255 of 1927. 
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appellants now claim were allotted to them. I can 
find nothing to show as stated in the plaint that 
either of the appellants entered on these plots then; 
but, at the beginning of the next cultivating season, 
presumably somewhere about May or June, the 
defendant, Aung Pyi, did start clearing and working 
on the plot allotted to him. Respondent Maung Mo 
protested and also tried to plough on the land. A 
reference was made to the Revenue authorities and 
Maung Mo admits that he received orders from the 
Deputy Commissioner to.. leave .the land in dispute. 
According to his own statement he received these 
orders at about the beginning of August. A letter 
from the Township Officer is filed dated 7th July. 
In that letter there is a distinct order to Maung Mo 
to leave the land. The suit was filed on the 17th 
August 1926 so that even on _ respondent’s own 


admission .it was filed after he had received notice ° 


to quit. He claimed in his plaint he had been in 
possession for over 12 years, but it is not now 
claimed on his behalf that he has acquired land- 
holders’ rights in the land. The question that arises, 
therefore, is whether a person who has been in 
possession of land as a squatter can file a suit for. 
ejectment with regard to that land after he has 
received a notice from the Revenue authorities to 
quit. Under section 19 of the Lower Burma Land 
and Revenue Act, the Local Government may from 
time to time make rules to regulate the temporary 
occupation of land and may empower any revenue 
officer to eject any person occupying or continuing 
to occupy such land in contravention of such rule. 


Rule 51 of the Rules framed under the Act lays 


down that any one entering on land over which no 
person has rights and which has not been allotted 
by Government shall ordinarily be permitted 
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occupy such land on payment of land revenue but 
shall be. liable to: eviction so long as he has not 
obtained the status of a land-holder. And Rule 52 
provides that any officer empowered under section 
19 of the Act may serve on such person a notice of 
ejectment. Under Notification No. 72, dated 9th 
November 1908, as subsequently amended (page 85 
of the Land Revenue Manual), Deputy Commissioners 
and Township Officers have both been empowered 
as Revenue Officers under section 19. It would 
appear, therefore, that Maung Mo did receive a 
notice of ejectment from the revenue officer duly 
empowered under section 19 of the Act. 

Appellant Aung Pyi appears to have entered on 
the land before’ this notice of ejectment was issued 
and he may therefore, have been guilty of trespass 
in the first instance. But it does not seem to me 
that it necessarily follows from this that respondents 
have the right to evict him now. 

In the case of In re Maung Naw v. Ma Shwe 
Hmut (1), it was held that Civil Courts have juris- 
diction to decide disputes between private persons 
with regard to possession of land over which rights 
of a land-holder have not been acquired. The 
question that arises here is not whether the Civil 
Courts have jurisdiction but whether the plaintiffs 
in this case have established any cause of action. 
In one of the cases quoted in the judgment in Maung 
Naw’s case, Gobind Prasad v. Mohan Lal (2), it was 
held that a person in possession of land without 
title has an interest in the property which is heritable 
and good against all the world except the true owner, 
an anterest which, unless and until the true owner 
interferes, is capable of being disposed of by deed 
or will or by execution sale, just in the same way as 

~~ & 8 L.B.R. 227. (z) (1901) 24 All. 157. 
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it could be dealt with if the title were unimpeachable. 
In accordance with this principle respondents ‘would 
have acquired the right to sue for ejectment if there 
has been«‘no“iriterference by the true owner. _of the 
land, that is by Government. But in this case there 
has been an interference by the true owner and that 
interference occurred before the suit was filed, it 
does not, therefore, seem to me that Gobind Prasad’ s 
case helps the respondents here. 

Reference has been made to the case of Maun 
Po Cho and others v. Maung San Bwin and others (1) 
In that case one of the parties had been in possessior 
of land but on receiving an order to leave the lanc 
from the Deputy Commissioner he left the land 
accordingly and the other party obtained possession. 
Neither party had any land-holders’ rights or title to 
the land. It was held by a Bench, of which I was 
a member, that past possession by the person claiming 
the land did not give him the right to evict the 
person who was at the time of suit in possession. 
As pointed out by the learned Judge of the District 
Court, the decision in that case does not directly 
help in the decision of the present case, as there 
has not in this case been any acquiescence in the 
order of the Deputy Commissioner. But there has 
in this case been an order of ejectment issued by 
a properly constituted authority and the possessory 
rights of the plaintiffs had therefore ended before the 
suit was filed. That being so it does not seem to 
me that they had any title, possessory or otherwise, 
in the land which they could enforce at ‘the time of 
filing the suit. There may have been a technical 
trespass by Aung Pyi before the present suit was 
filed; but the suit is not one for damages for this 
trespass but for ejectment from the land, and it does 


—_WHy_ 
(1) 3 Ran, 171. : 
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not seem to me that the plaintiffs had any right to 
an order to evict him<atxthe timeof*filing the suit. 
In this view of the case their suit should have been 
dismissed. I therefore set aside the decree of the 
District Court and restore that of the Trial Court 
dismissing the plaintiff's suit. But in the circum- 
stances of the case the parties will bear their own 
costs throughout. 


APPELLATE CIVIL. 
_ Before Mr. Justice Carr. 


MAUNG CHIT PE anp Two 
v. 


P.N.L. NARAYAN CHETTIAR.* 


Civil Procedure Code (V of 1908), Order XXI, rule 2 (2)—Failure of decree-holder 
to appear and contest application for certification of payment—Fudgment- 
debtor not entitled to certification unless satisfactory proof of payment 
produced. 


aye” 


Where on an application by the judgment-debtor for certification of 
payment towards the decree, the decree-holder did not appear to show cause 
against certification, it was urged that the Court was bound to certify the. 
payment without requiring proof of it. 

Held, that the Court is not bound, whether the decree-holder appeared or 
not to show cause, to record payment unless it is satisfied that such payment 
has been made. 


Ba Han and Ba Maw for the appellants. 


Carr, J.—The facts in this case are that P.N.L. 
Chettyar obtained a decree in the Rangoon Small. 
Cause Court against the present appellants and a 
number of other persons. This decree was transferred 
to the Subdivisional Court of Nyaunglebin for 
execution. There, one Maung Tha Din applied to 





* Civil Second Appeal No. 308 of 1927. 
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execute the decree claiming that he was the 
assignee of it. This application was opposed by the 
judgment-debtors, who., raised ..an , objection under 
Order XXI, rule 16, which ultimately resulted in 
Maung Tha Din withdrawing his application for 
execution. 

Before that was withdrawn, the present appellants 
filed an application, in which, among other things 
they alleged that the decree had been fully satis- 
fied by payment to the original decree-holder, and 
they asked that this satisfactionshould be recorded 
as certified under Order XXI, sub-rule (2). Notice 
was given of this application to Maung Tha Din, 
who put in a written objection saying that so far as 
he knew, the decree had not been satisfied. After 
that he withdraw his application for execution, and 
he did not further appear in the case. After that, 
notice was issued to the original decree-holder 
who was not found, and then the Court ordered 
issue of notice by substituted service. I note that 
only 14 days were allowed in this notice, which 
was obviously inadequate. In all cases where notice 
is issued by substituted service, ample time should 
be allowed for the notice to come to the knowledge 
of the person concerned and to give him a sufficient 
opportunity of appearing. The decree-holder did 
not appear after this notice had been declared duly 
served; and the Subdivisional Court then called 
upon the appellants to prove the payments alleged 
by them. After hearing their evidence the Sub- 
divisional Judge was not satisfied and held that the 
claim had not been proved and he accordingly 
dismissed their application. On appeal that order 
was confirmed by the District Judge, and the 
appellants now appeal to this Court. The only 
possible ground of second appeal is based on the 
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wording of Order XXI, rule 2 (2), in which it is 
said: “‘ if, ..after .serxice..of such..notice, -.the-.decree- 
holder fails to show cause why the payment or 
adjustment should not be recorded as certified, the 
Court shall record the same accordingly.” It is 
since the decree-holder did not appear to show 
cause, the Court was bound to certify the payment 
without requiring proof of it. 

The wording “of the rule certainly does “tend“‘some 
support to this contention; but I am not prepared 
to accept it. It seems to me that although the word 
“shall”? is used, the Court is not bound to record 
a payment when it is not satisfied that such payment 
has been made. In all ex parte cases in “which the 
burden of proof is on the applicant, the principle 
is that, before a decree or order can be passed. in 
his favour, the applicant must adduce sufficient 
evidence to prove his claim; and I think that the 
same principle holds good in a case such as this. It 
was more especially necessary for the .Court to 
require proof in the particular circumstances of this 
case, in which the original decree-holder could not 
be found, and there was a person claiming to be an 
assignee of the decree. It may be also noted that 
the assignee, Maung Tha Din, did to a certain extent 
show cause by denying all knowledge of the payment 
alleged. The fact that he failed to appear afterwards, 
would not absolve the appellants from the necessity 
of proving their case. 

I see, therefore, no sufficient reason for interference 
and dismiss this appeal. As it has been heard ex parte, 
there will be no order for costs. 
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APPELLATE CIVIL. 
Befcre Sir Guy Rutledge, Kt., K.C., Chief Fustice, and Mr. Fustice Brown. 


ADAMJEE HAJEE DAWOOD & Co., Ltp. 
v. 
THE SWEDISH MATCH COMPANY.* 


Trade-marks—Colourable imitation—Difference between use of peculiar words 
and common words—Principle of Seixo v. Provezende case—“ Star” mark, 
exclusive right to use such word—Length of time of user—Fraud to be explicitly 
pleaded and proved. 


Plaintiff-respondents"sued the defendants to restrain them from using 
_ labels for matches of local manufacture bearing five red stars alleging that they 
closely resembled in form, colour and general get-up the plaintiffs’ various 
“Star” labels on their imported Swedish matches. Plaintiffs claimed that 
their labels are known throughout Burma in English as the ‘‘ Star” mark, in 
Hindustani as “‘ Tara marka,”’ and in Burmese as “ Kyee tazeik,”’ and that the 
defendants’ matches are likely to be called by the same name. Plaintiffs 
claimed the exclusive right to the generic name “Star.” They were using 
their labels in Burma for some six months or more ere the defendants intro- 
duced their mark. Plaintiffs succeeded on the Original Side, and the defendants. 
appealed. 

Held, (reversing the judgment) that there was a very great difference in the 
use of a peculiar Portuguese word like “‘ Seixo ” and a common universal word 
like “‘ Star”’. Plaintiffs had not established a right to restrain everybody from 
using a design for matches in which any number of stars is a distinctive mark. 
Plaintiffs’ case as to colourable get-up failed entirely. Length of time necessary 
to acquire ownership of a mark by user depended on circumstances. If a party 
relies on fraud he should explicitly plead and prove it. 


Boord v. Bagots, (1916) 2 A.C. 396; Claudius, Ash Sons &Co., Lid.v. Invicta - 


Manufacturing Co., Ltd.,.29 R.P.C. 475; Re Dexter, (1893) 2 Ch. Div. 266; 
Licensed Victuallers’ Newspaper Co. v. Bingham, 38 Ch. Div. 139—referred to, 
. Hall v. Barrows, (1863) 32.L.J. Ch. 548; In.re the trade mark of La Societe 
Anonyme des Verreries de L’Etoile, (1894) 1 Ch. Div. 613; Yohnston v. Ewing, 
(1882) 7 A.C. 219; Seixo v. Provezende, (1866) 1 Ch. Ap. 1923 Wotherspoon v. 
Currie, 5 E. & I Ap. 508—distinguished. 
"The Swedish Match Co, v. Adamjee Hajee Dawood & Co., Ltd., 4 Ran, 
381—set aside. 


3. K. Munshi for the appellants. 


McDonnell for the respondents. 


* Civil First Appeal No. 226 of 1926 against the judgment in Civil Regular 
Suit No. 527 of 1925 on the Original Side, reported at 4 Ran. 381. 


221 


1928 
Jan. 18. 


222 


1928 


oy 


{NDIAN LAW REPORTS. [VoL. VI 


The facts of the case and the descriptions of the 
various lebels in suit are set out in the judgment of 


ws & the learned Trial Judge’ which “isreported in I.L.R. 4 


Tae 
SwepIsH 
Matcu 


CoMPANY. 


Rangoon, page 381. Their Lordships on appeal also 
set out the facts and pointed out the state of a trade 
war between the parties. Plaintiffs at first asserted 
in their plaint that they had been importing. from 
Sweden into Burma boxes of matches with the three 
stars label, Exhibit A, for the past 32 years; another 
label, Exhibit B, for the past 18 years and Exhibits 
C and D for the past seven months. On the. strength 
of these assertions they obtained an interim injunction 
in the suit, as well as a search warrant from the 
District Magistrate in the criminal case relating to 
the labels. Only after four months they amended 
their plaint by altering 32 years into eleven months. 
There were also other cases, civil and criminal, pend- 
ing between the parties regarding various other labels. 
Dealing with Exhibit 4J, the letter which the 
defendants’ manager wrote to Japan ordering the 
label in dispute in suit, their Lordships considered that 


the learned Trial Judge’regarded the writing of this 


letter as proof of. fraud, because it was not specifi- 
cally set out in the affidavit of documents and the 
application to call the writer of it as a witness was 
made at a very late stage when advocates were 
addressing the Court. 

Their Lordships agreed with the learned Trial 
Judge that the document should have been set out 
specifically, and that no satisfactory explanation had 
been given for not calling earlier the writer who was 
also the manager when the trade war between the 
parties was at its height. The judgment then pro- 
ceeded as follows :— 

Rutiepce, C.J., and Brown, J.—Fraud if relied 
on must be pleaded. As Lord Loreburn, L.C., 


VoL. VI] RANGOON SERIES. 


remarks in Claudius, Ash Sons & Co.’s case (1): “‘ When 
once you establish the intent to deceive, it is only a 
_ short step to proving that the intent has been success- 
ful, but still*it-is~-a~stepeven though it bea short 
step. To any such charge there must be however 
two conditions. ‘The first is that it ought to be pleaded 
explicitly so as to give the defendant an opportunity of 
rebutting the accusation of intent. The second is 
that it must be proved by evidence.” Fraud certainly 
was not pleaded by the plaintiffs. Mr. McDonnell 
urges that they could not plead it as they did not 
know of the letter of the 1lith of June. This letter 
however, was produced by Mr. M. A. Bawaney 
(D.W. 27) on the 8th of July 1926. The case did 
finish until the 30th of July 1926, when judgment 
was reserved. It was the plaintiff’s duty, if they wished 
to rely on fraud, to have asked leave to amend their 
pleadings by inserting it. There seems considerable 
force in the appellants’ argument that fraud was 
discovered by the Judge rather than by the plaintiffs 
and after examining the terms of the letter, Exhibit 
4J, and the circumstances existing between the parties 
on the 11th of June, we do not consider that fraud 
has been established. The defendants were engaged 
in a very serious dispute with very formidable rivals 
who wished to establish themselves in the Burma 
market, rivals who had sent a_ representative. the 
previous year, Mr. Lahiri, to take stock of the match 
trade in Burma and to report as to what labels were 
likely to be most successful in attracting local customers. 
These rivals had shown themselves to be not very 
scrupulous in avoiding designs which they knew had 
been appropriated and used by their rivals. They 
knew that the defendants had used a “ Tiger” mark 
for years, Exhibit 14, but this did not prevent them 


(1) 29 Patent Cases at p. 475. 
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using and continuing to use the “Tiger” label, 
Exhibit 15. "They knew that defendants. had a ‘*.Horse ” 
mark, Exhibit 16. This did not prevent their using a 
“‘ Horse” mark, Exhibit 17. Defendants used a 
“ Bird” mark with outspread wings, Exhibit 18, and 
plaintiffs, knowing this, used a “Bird” ‘mark with 
out-stretched wings under the name of “ Phoenix” 
brand, Exhibit 19. The same remark applies to 
the “Deer” or “ Antelope” brands, monies 12 
and 13. Spam 
At a later period it would seem that while tke 
relinquished their use of the other marks, they still 
persisted, according to the statements of advocates 

at the hearing on appeal, in their usage of the “‘ ‘Tiger ”’ 
mark. It is true that the defendants have~notsued 
plaintiffs for an infringement of their rights in respect 
of the “‘ Tiger’ mark, but at the same time it seems 
clear that defendants do claim exclusive right to that 
mark and have filed a suit for infringement which is 
still pending. (See C.R. 77 of 1925 filed on 14th 
February 1925). Whether the “Tiger” mark is A, 
common one, as the plaintiffs allege, their user of it 
as newcomers in the Burma market, knowing that it 
had been used by the defendants for years, does 
not impress us favourably. The defendants in June 
1925 may have been perfectly bona fide in objecting 
to plaintiffs’ assertion of ownership of all labels 
identified with a star and they may well have 
considered that so long as they distinguished their 
mark from any of plaintiffs’ marks, they would put 
a stop to plaintiffs’ claim to a monopoly of stars 
of every kind. In this subject, certain observations 
of the late Mr. Justice Wright In re Dexter’s appli- 
cation (1), have some relevance: “I think it is not 
calculated to deceive the public unless Messers. Wills 
(1) L.R., (1893) 2 Ch. Div. at p. 266. . 
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have a monopoly of the name of ‘Star’ and of the 
figure of a star and can claim that monopoly as to 
stars of .every,,kind. No specific evidence has been 
brought forward to show that Dexter’s intended trade 
mark bears such a resemblance to either of Wills’ 
trade marks, that, on that special ground and apart 
from the use of the word ‘Star’ or the figure of 
a star, the public would be deceived. It rests there- 
fore upon this that Messrs. Wills have always claimed 
and continue to claim as far as they can the exclusive 
right of using the word ‘Star’ and the figure of a 
star in relation to the sale of tobacco. To my mind 
that claim is clearly too wide and quite apart from 
the ‘evidence in this case, I should have thought that 
the word ‘Star’ was one of those few words of 
universal use which could hardly be appropriated by 
any one of mankind that it must be a part of the 
common stock-in-trade for naming articles and 
especially for naming them with a view to praise 
them.” 

We may mention that this view was approved 
by Lord Haldane in Boord v. Bagots etc. (1). 
Mr. McDonnell urges that Mr. Justice Wright’s 
conclusion rested on the peculiar meaning of the 
word “Star” in. English as meaning pluperfect 
or par excellent and that the word would not have 
the same connotation in -Burmese or Hindustani, 
No doubt the last words quoted show that this meaning 
was present in the learned Judge’s mind, but “ Star ” 
is “one of those few words of universal use” in 
Burmese and Hindustani, as much as in English, 
which could hardly be appropriated by any individual. 
The motive in June 1925 could scarcely be said to be 
to steal the plaintiffs’ trade. That trade was only 
beginning and admittedly was very small. Defendants’ 

(1) L.R. (1916) 2 A.C. at p. 396. 
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trade had been going on for years and so far as 
concerned the output of their Rangoon Factory had been 
carried on for about a year and a half. This bears out 
our view that the dominant motive of the defendants in 
ordering the mark Exhibit E was to prevent plaintiffs 
laying claim to “Star” marks of every description. 
An examination of the labels shows that it would 
be difficult to imagine two labels more dissimilar 
than Exhibit B and Exhibit E. With regard to 
Exhibit A, the point of resemblance is that the 
three stars on this label as well as the five stars on 
Exhibit E are both red in colour and have six points. 
Otherwise there seems to be no point of similarity. 
The background in Exhibit A is’ pale yellow. * The 
predominant background on Exhibit E consists of 
red rays over yellow, suggestive of sunlight, as in 
fact this was taken from a “ Sunlight” label. There 
ate four medal figures at each corner of Exhibit E. 
The outstanding feature of Exhibit E is a bar of five 
stars crossing a large circle. On the circle is “ Safety 
Matches Best Quality”’..and inside the circle in 
small letters is “Printed in Japan. Damp proof”. 
On Exhibit A there are in large letters in yellow on 
a black ground “Three Stars Safety Matches” and 
inside in small letters ‘““Made by Jonkoping Vulcan 
Coy. Jonkoping Sweden.” So far as get-up is 
concerned, we consider that no rational person could 
confuse the one with the other, and we consider that, 
so far as the plaintiffs’ case rests upon colourable’ 
get-up and passing-off on the strength of such . 
colourable get-up, it completely fails. Nor; indeed, 
was this part of the case very strenuously pressed. 
The case, as we understand it, is this that the plaintiffs’ 
goods were placed on the Burma market for several | 
months before the 12th -of September 1925 and became 


widely known as “Star” mark goods and that on the 
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principle of the case of Seixo v. Provezende (1), the 
defendants committed an infringement of the plaintiffs’ 
rights in putting goods on the market with the “ Five 
Star” label about the 16th of September 1925 and 
were likely to mislead purchasers into buying their 
goods for those of the plaintiffs. But there seems 
to be a long cry between a peculiar Portuguese proper 
name such as “ Seixo”’ on the English market and 
a universal word like “‘ Star’? on the Burmese market. 
We may quote from Lord Cranworth, L.C., in 
Seixo’s case the following passage at page 196 on 
which respondents strongly rely: “I do not consider 
the actual physical resemblance of the two marks is 
the sole question for consideration. If the goods of 
a manufacturer have, from the mark or device he 
has used, become known in the market by a parti- 
'Cular name, I think that the adoption by a rival 
trader of any mark which will cause his goods to 
-bear the same name in the market may be as much 
a violation of the rights of that rival as the actual 
copy of his device.” As we have already noted, 
the word “Seixo” in the English market was a 
very unusual and peculiar word. It had been used 
by the plaintiff since the year 1848, that is about 
eighteen years at the time of judgment. As Lord 
Cranworth observes a little later: “The plaintiff 
had adopted a device or trade mark which had 
caused his wines to obtain celebrity under a name 
descriptive of that trade mark. The defendants have 
adopted ‘a trade mark which could not fail to lead 
purchasers to attribute to the wines so marked 
the same name as that under which the plaintiff’s 
wines were known and so to believe that in pur- 
chasing them they would be purchasing the wines 
of the plaintiff. Against the use of such a trade 
(1) L.R. (1866) 1 Ch. Ap. ro2. 
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mark, the plaintiff has, I think, a right to have the 
injunction of this Court.’ This ~was*a”défiriite find- 


Dawoon & ing of fact that the name had become so associated 
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with the plaintiff’s wines that defendant’s wine, using 
a similar name, would be mistaken for plaintiff's. 

In Wotherspoon v. Currie (1), the main question 
turned upon the name “Glenfield.” At page 512, 
Lord Hatherley says: ‘‘‘ Glenfield’ is not a town like 
Burton-upon-Trent from which ale is named and in 
which there are many manufacturers of the so-called 
‘Burton Ale’ nor is it a place which has any special 
circumstances connected with it (although some- 
thing was attempted to be said about the water used 
in the manufacture) which would make the starch 
manufactured there particularly good. But it had 
simply happened that this starch was manufactured 
at the place called ‘ Glenfield’ which is really only a 
place of about 60 inhabitants. It is not a parish; 
it is not a hamlet; it is not a district of any special 
character. But it was an estate of that name upon 
which some people seem to have-erected some 
houses or manufactories and upon which now some 
sixty people are living. There was, therefore, nothing 
whatever to give particular celebrity to the name 
of ‘Glenfield’ so connected with the starch manu- 
factory beyond the fact that the appellants have 
manufactured an article known by that name and 
having a very large sale under that name.” It was also. 
found as a fact in this case that there had been long 
user and that a deliberate attempt to pass off had been 
proved. In our opinion, no useful analogy can be 
drawn between the use of so peculiar and remote 
a word as ‘Glenfield’ and so universal and common 
a word as ‘ Star’. 





(1) 5 E. & I. Appeals, p. 508. 
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The respondents rely upon the “ Red Star” case (1). 
That was a case of an action to expunge from the 
register the name “Red Star” as applied to glass. 
It was pointed out that a Belgian firm had sold for 
nine years glass marked with a “Red Star” device. 
In these circumstances, Sterling, J., expunged from 
the register the defendant’s mark. But this seems to 
us to be clearly distinguishable from a case like the 
present. There, by registration, the defendants sought 
to have exclusive use of a name which was proved 
to have been used by another firm for nine years- 
If there were registration of marks in Burma and the 
defendants had applied for registration and exclusive 
use of the “‘ Star Mark,” there is no doubt on the 
facts before us that their application would have to 
be refused. 

Both sides have relied strongly on the case of 
Johnston v. Orr Ewing (1). The respondents rely 
on it to establish the principle that actual misleading 
of a purchaser is not necessary for the restraining 
of the use of a trade mark which is calculated to 
mislead purchasers, and that what a Court has to 
look to is whether the ultimate purchaser and not 


the immediate one is likely to be deceived. This ° 


case is relied on by the appellants in that emphasis 
was laid in the several judgments on the fact that 
two elephants appeared on both marks. As Lord 
Blackburn observes at page 228: -““ And there is over- 
whelming evidence that such yarns had come to be 
known and asked for in those Eastern markets as “ ‘T'wo 
Elephants Yarns” or some other similar name, which 
I consider important as evidence that “ two elephants ” 
were in the’minds of purchasers as the characteristic 
feature or at least a very characteristic feature of this 
trade mark. The defendants have tried but totally 


(1) L.R., (1894) 1 Ch. Div. 61. (2) L.R., (1882) 7 A.C. 219. 
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failed to prove that anyone else had ever used any 
trade mark for yarns .with.two elephants on it at all, 
certainly not to such an extent as to be known in 
any Eastern markets.” Then on page 230, he adds. 
“Why then did they come so near the plaintiffs’ 
tickets? Why use the two elephants at all, unless 
in the hope that incautious purchasers might mistake 
one ticket for another? The defendants were both 
called as witnesses and had every opportunity given 
them to explain ‘this and neither could give any 
answer. Their counsel argued that the plaintiffs had 
no monopoly of elephants and that their clients had 
a right to use them. So they had, unless they used 
them so as to mislead or at least be likely to mislead 
purchasers as to whose the goods were.” 

Orr Ewing did not, like the plaintiffs in the present 
case, claim a monopoly of elephants, but only of 
two elephants. “‘ Elephant” is after all not so widely 
universal a symbol as “Star” and so far as we can 
find there is no principle to be found in this case 
which would help plaintiffs..in entitling them to a 
monopoly of a star or stars of every description. 

A great number of cases have been cited before 
us on either side, the specific facts of which differ 
very materially from the facts in the case before us 
and we do not consider that it is necessary to make 
any detailed reference to them. 

A considerable amount of argument has _ been 
addressed us as to the length of time necessary to 
acquire ownership by user and reputation in 2 particular 


-market. Mr. McDonnell on the strength of Hall v. 


Barrows (1), argued that’ only the very shortest period _ 
is necessary. Lord Romily observes at page 551: 
“The interference of a Court of Equity cannot 


depend on the length of time a manufacturer has 


(1) (1863) 32 L.J. Ch. 548. 
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used it. If the brand or mark be an old one formerly 
used, but since discontinued, the former proprietor 
of the mark undoubtedly cannot retain such a property 
in it or prevent:others.from using it, but provided it 
has been originally adopted by a manufacturer and 
continuously and still used by him to denote his own 
goods when brought into the market and offered for 
sale, then I appprehend, although the mark may not 
have been adopted a week and may not have acquired 
any reputation on the market, his neighbours cannot 
use that mark.” 

We must°confess that the reasoning of the learned 
Judge in this passage is not very clear. If the user 
was only for one week, it could hardly be said that 
“the mark had originally been adopted by a manu- 
facturer and continuously and still used by him to 
denote his own goods.” An examination of the facts 
of that case shows that they were peculiar and the 
question there was whether in the case of the sale 
of partnership assets, the right to use the initial letters 
of the three original partners with the device of a 
“Crown” formed part of the saleable assets of the 
business. It was not in issue in that case whether 
a week’s user of the initials ““ B.H.H.” and.a Crown 
could establish sufficient user so as to create ownership 
by reputation. ‘‘ These initials of partners with a 
Crown” constituted a very specific and definite brand 
or mark and the case appears to us relevant on the 
question as to the length of time necessary to 
have little to establish a claim to the exclusive use 
of general word such as “Crown” or “ Star.” We 
have been referred on behalf of the appellants 
to Licensed Véictuallers’ Newspaper Company  v. 
Bingham (1), where a circulation for three days with 
a small sale did not entitie the piaintiff to exclusive 

(1) L.R., (1888) 38 Ch. Div. 139. 
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use of a name. As Bowen, L.J., remarks at page 143: 
“To go from a stick of liquorice to a newspaper, 
the publisher of a newspaper has “no right to the 
exclusive use of its name till he has so used it that 
it is known as denoting his newspaper. For an 
action to restrain the use of it to succeed, the plaintiffs 
must show that the defendant is doing something 
calculated to deceive—that people are likely to buy 
the defendant’s newspaper in the belief that it is that 
of the plaintiff. To show that to be the case, there 
must have been such a sale as will establish in the 
mind of the public a connection between the name 
and the plaintiff's newspaper. That can only be 
after a reasonable time.” 

It is admitted that no case has been proved where 
defendants’ goods have in fact been passed off as 
plaintiffs’ goods. As regards whether there is a 
likelihood of their being passed off, there has been 
a great volume of evidence, about 35 witnesses for 
he plaintiffs and 49 witnesses for the defendants, 
having been examined. The main point which the 
plaintiffs’ witnesses are called to prove is that plaintiffs’ 
goods, irrespective of mark Exhibit A “ Three Star” 
or Exhibit B the “J.W.T. Star,” are known and sold 
on the mark as “ Star” mark in English, “ Tara marka ” 
in Hindustani, and “ Kyee tazeik”’ in Burmese, and 
the defendants’ goods would also be sold under the 
same denomination. Defendants’ evidence, on the 
other hand, seeks to establish that plaintiffs’ goods 
would be sold respectively under the names of ‘ Three 
Star” and “One Star,”’ while the defendants’ goods 
would be sold under the name of “ Five Star.” The 
plaintiffs’ evidence as was naturally to be expected 
consists mainly of their agents in Moulmein, Mandalay 
and elsewhere and retail customers of these agents. 
It is not disputed that the plaintiffs’ sales were mainly 
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of the “ Three Star” label and the “J.W.T.” label. 
The sales of the “Two Star” Exhibit C and “Qne 
Star” Exhibit D were small and were not per- 
sisted in. 

From a perusal of the evidence, we make no 
doubt thet customers at times may ask in their own 
language for ‘‘ Star’ matches without specifying 
““'Three Star,” “‘One Star” or ‘‘ Five Star,” but we 
are not satisfied that it has been established that they 
will so ask for ‘“‘ Star” matches meaning and wanting 
Swedish matches. Customers very often merely ask 
for “‘a box of matches,” and only when the vendor 
asks them ‘“‘ What kind of matches” do they specify 
any particular brand. 

Plaintiffs’ “J.W.T. Star” began to arrive on the 
20th of February 1925. By the 12th of September 
1925, when the defendants put their “ Five Star” on 
the market, about 1,620 tins or 270 cases had arrived; 
30 tins or 5 cases each of “One Star” Exhibit D 
and “Two Star” Exhibit C had arrived. Of the 
“Three Star” Exhibit A about 1,600 tins had 
arrived. For the appellants it has been pressed on us 
that this represents the goods which arrived ex-wharf 
and that a considerable time must be allowed before 
these goods could reach the hands of the retail 
customers and that, according to the law, it is the 
retail customers’ chance of being deceived that must be 
looked to. While bearing this in mind and checking 
these figures with those of deliveries to the several 
agents and the evidence of the several witnesses as 
regards sales, we are of opinion that the plaintiffs have 
established a considerable user and reputation of their 
two brands ‘“‘ J.W.T.” and “‘ Three Star.” But we do 
not consider that such a user was long enough or 
wide enough to establish that a person asking for 
“Star” marks in Burma must be taken to mean 
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Swedish matches, or to establish in the minds of the 
public such a necessary connection that “ Star’ mark 
meant ‘“‘ Swedish manufacture.” In other words, we 
are of opinion that the plaintiffs have established 
sufficient user of ‘“ Three Star” and “‘J.W.T. Star” 
label as would justify us in restraining any other 
competitor in Burma from a colourable imitation of 
either of these marks, but they have not, in our 


opinion established a right to restrain all and sundry 


from using a design for matches in which any number 
of stars is a distinctive mark. As we have already 
indicated, we are of opinion that the defendants’ 
label Exhibit E does not infringe any of the plaintiffs’ 
labels. 


That being so, the appeal must be allowed and the 
plaintiff-respondents’ suit dismissed. 


APPELLATE CIVIL. 
Before My. Justice Brown. 


MA PU 
v. 


MAUNG NGO anp OTHERs.* 


Buddhist Law—Payin when converted to lettetpwa—Payin property’ constitit- 
ting a squatter’s right, whether subsequent grant of lease change in cl:aracter. 


Where payin property formed a piece of land occupied as a squatter, held” 
that a subsequent grant of lease during the second coverture converts the 
property into lettetpwa. 


Ma Ba We v. Mi Sa U, 2 L.B.R. 174; Maung Shwe Thav. Ma Wraing, 11 
L.B.R. 48—~referred to. 


Kale for the appellant. 
Maung Ni for the respondents. 





* Special Civil Second Appeal No. 386 of 1927. 
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Brown, J.—The principal point of contention in 
this appeal is as to whether a certain house site 
was the lettetpwa property of the appellant, Ma Pu, 
and her deceased husband, Maung Po Myit, or 
whether it was the payim property of Maung Po 
Myit before he married Ma Pu. 

The main facts of the case are not now in 
dispute. Maung Po Myit originally married one Ma 
Nyein Bin and the respondents to this appeal are 
the descendants of Po Myit by that marriage. Ma 
Nyein Bin died some 25 or 30 years ago. The land 
in suit is a small piece of village land. During her 
lifetime, Ma Nyein Bin lived on this land with 
Maung Po Myit and they had a house on the land. 
After Ma Nyein Bin’s death, a fire took place in 
the village which burnt the house down. Before 
the occurrence of the fire, Po Myit had married the 
appellant Ma Pu. After the fire, on the 23rd of May 
1905, Maung Po Myit obtained a lease of the land 
from Government and he was holding the land under 
that lease until his death. 

The Trial Court held that on these facts the house 
site must be held to be the Jettetpwa property of the 
second marriage. The house on the site was built 
during the second: marriage and it is not disputed 
that that has rightly been treated as Jettetpwa of that 
marriage. 

The District Court on appeal held on the authority 
of Maung Shwe Tha v. Ma Waing (1), that although 
the lease was taken out by Po Myit during his 
coverture with Ma Pu, the property which he then 
obtained in the land wes in fact the same as the 
property he had beforehand in the land although in 
another form and that therefore it must be treated 
as payin of the second marriage. 

(1) rr L.B.R. 48. 
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The question for decision in Maung Shwe Tha’s 
case had reference to partition of property on divorce. 
The question in the present case is as to the rival 
claims to inheritance of the children by the first 
marriage and the widow of the second marriage. 
In the case of Ma Ba We v. Mi Sa U (1), a husband 
had during the existence of a second marriage. 
purchased property with money he had brought to 
the marriage. It was held that the presumption was 
that property which changed -ats:.character during 
the marriage had become Jettetpwa of that marriage 
and the property which had been purchased was found 
to be the lettetpwa of the second marriage. 

If that case be followed, then it would seem clear 
the property in the case must be treated as lettetpwa 
of the marriage with Ma Pu. The facts of this 
case can be distinguished from the facts in Maung 
Shwe Tha’s case. In Shwe Tha’s case Ma Waing 
inherited land jointly with her brother and purchased 
half of the land from her brother with money of her 
own which was her payin property. It was held that 
this was a mere change of form of her property 
and did not change its character. It is difficult 
however in this case to say that there was merely a 
change of form of the property in the house site. 
Prior to the issue of the lease, Po Myit was merely 
occupying the land as a squatter and although he 
had the right to retain possession against anyone 
other than the real owner, 7.e., Government, he had 
no title to the land and was liable to eviction by 
Government at any time. On his acquiring the lease, 
his legal position was entirely changed. Provided 
he complied with the conditions of the lease, he 
had a complete title to the land during its subsistence 
and was not liable to eviction by Government or 
; (x) 2 L.B.R. 174. 
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by anyone else. It is probable that the lease was 
given to him partly at any rate because he had been 
on the land before, but in obtaining the lease, he 
did far more than merely change the form of his 
property. In place of the insecure position of a 
mere squatter, he obtained the legal rights of a lessee 
and although he presumably obtained this lease in 
part on account of his previous possession, he had no 
legal claim to the lease on account of that previous 
possession and it is impossible to say now that that 
was the only consideration which led the Deputy 
Commissioner to grant the lease to him. He obtained 
the lease whilst married to Ma Pu and I think it 
must be presumed in the circumstances that the 
lease was obtained by their joint skill and industry. 
In my opinion therefore the rights subsisting in the 
land at the time of Po Myit’s death must be held 
to have been the Jettetpwa property of the marriage 
of Po Myit and Ma Pu. The children by the 
former marriage were therefore entitled to one-eighth 
only of the site and not three-fourths as granted by 
the District Court. 

The only other question raised in this appeal is 
as to costs. The decree of the Trial Court was 
apparently not in accordance with its judgment. 
A fresh decree will now have to be drawn up and 
this can therefore be rectified. 

I set aside the decree of the District Court and 
restore the decree of the Trial Court directing that 
the defendant-appellant Ma Pu deliver one-eighth of 
the house site or Rs. 62-8-0 to the plaintiffs-respondents 
and the value of one-eighth of the house Rs. 50. In 
the circumstances, the plaintiffs having been only 
partially successful in the Trial Court, the parties in 
that Court will each bear their own costs, but as 
the decree of the Trial Court has now been in 
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1928 substance restored, the costs of the defendant- 
Ma Pu appellant in this«Court»and in -the-.District.Court..will 
Maune Neo be borne by the plaintiffs-respondents. 


AND 
OTHERS. 
Brown, J. 
APPELLATE CIVIL. 
Before Mr. Fustice Pratt. 
1928 MAUNG CHIT SU 
Jan, 31. v 


MAUNG SAN GYAW.* 


Small cause nature—suit of a—Addition of a claim for declaration—Declaration 
when essential—Money paid’to compound in non-compoundable casesewhether.>. 
recoverable, 


Heid, that a suit for a declaration that an award was void and for the return 
of money paid under the award is not a suit of a small cause nature. 

Held, further, that a voluntary payment made to compound a non-com- 
poundable case is not recoverable by suit. 


Amjadennessa Bibi v. Rahim Buksh Sikdar, 42 Cal. 286; Ramachendraivar 
_ v. Noorulla Sahib, 30 Mad. 101—referred to. 


Sanyal for the appellant. 
Day for the respondent. 


Pratt, J.—Plaintiff. Maung Chit Su sued for a 
declaration that an award made by arbitrators for repay- 
ment of Rs. 150 was void, and for recovery of that sum 
paid by him to compound the criminal proceedings 
against his son together with Rs. 12-8 being costs 
incurred in the previous suit to enforce the award, 
which was withdrawn. . 

The trial Court granted plaintiff a decree. 

On appeal the District Court held that the 
money was paid under an illegal and void contract to 





* Civil Second Appeal No. 131 of 1927 of Mandalay. 
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compound a non-compoundable offence and _ that 
both parties being in pari delicto section 23 of the 
Contract Act applied, and the money was irrecover- 
able. 

On appeal the advocate for defendant has taken 
the preliminary point that the appeal does not lie 
since the claim for recovery of money is of a small 
cause nature. 

It is contended that the defendant had never 
objected to the cancellation of the award and did 
not appeal..on:that ground, therefore in this appeal 
the only matter in issue is one of a small cause 
nature and no appeal lies. 

A reference to the memorandum of appeal shows, 
however, that the whole decree was appealed against 
in the District Court. 

It is argued further that plaintiff could have 
obtained all the relief he sought without asking for a 
declaratory decree and that therefore the addition 
of a prayer for a declaration did not take the suit 
out of the class of small cause suits. 

The case of Ramachendratyar v. Noorulla. Sahib 
(1), where a Full Bench of the Madras High Court 
held that plaintiff could have obtained all the relief 
he sought without asking for a declaration and that 
therefore the addition of a prayer for a declaration 
did not prevent the -suit from being of a Small 
Cause nature, was quoted as an authority. 

In the present case however, the existence of the 
award made it impossible for plaintiff to sue for return 
of the money, which was the subject of the award, 
except by enforcement of the award or after setting 
it aside. So long as the award was in existence he 
could not sue for the return of the money and ignore 
the award. 


(1) (1907) .30 Mad. ror. 
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He first sued to enforce the award and when the 


Mane Crt validity of the award:was"-chalienged withdrew that 


wv 
Maunc San 
Gyaw. 


Pratt, J. 


suit with permission and filed a fresh suit to declare 
the award void and for recovery of the money which 
formed the subject of the award. 

He could not have recovered his money without 
getting the award set aside, a fact which differentiates 
the present case from the Madras case cited. 

The suit was not solely of a small cause nature. 
The appeal is based on ‘grounds which bring it with- 
in the purview of section 100 of the Procedure Code, 
and I hold that it lies. 

The facts are that plaintiff paid defendant a sum 
of Rs. 150 to obtain the release of his son who was 
in custody on a charge of kidnapping. 

It is argued on behalf of plaintiff that the money 
was paid under coercion to prevent his (plaintiff’s) 
son being convicted and that under section 72 of the 
Contract Act appellant was entitled to recover it. 

The case therefore resolves simply into the ques- 
tion whether as a matter.of fact the Rs. 150 was paid 
to defendant under coercion. 

Plaintiff certainly stated in evidence that defendant 
told him in the presence of Maung Tha Hlwa to pay 
Rs. 150 for the release of his son and the settlement 
of the case. His son was at that time in custody. 

None of his witnesses corroborated his statement 
as to defendant making the demand. 

Maung Tha Hlwa examined as a witness for the 
defence stated that it was plaintiff, who took the 
initiative and asked him to arrange a settlement. 

It is not proved that any pressure was put on 
plaintiff to make the payment with a view to pro- 
curing his son’s release. 

The fact that his son was in custody on a crimi- 
nal charge and that he consequently made an attempt 
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to settle a non-compoundable case out of Court by a 1908. 
money payment to defendant can by no manner of bcos 
means be construed as coercion. ae 
As laid down by a Bench of the Calcutta High aa al 
Court in Amyjadennessa Bibi v. Rahimbuksh Shikdar > 





Pratt, J. 
(1), mere fear of punishment. in a criminal case does 
not amount to undue influence, much less to coercion. 
All the circumstances indicate that the payment 
was quite voluntary and in all probability on plaintiff’s 
own initiative. . 
».. Plaintiff was not entitled to recover money paid 
sander an agreement which was opposed to public 
‘policy, nor is there any reason why he should obtain 
his costs in the previous suit. 
The appeal is dismissed with costs. 
APPELLATE CIVIL. 
Before Mr. Iustice Carr. 
A. SOWDAGAR voit 
es Feb. 6. 
B., SHU 


 Surety’s liability to produce judgment-debtor—Civil Procedure Code (Act V of 
1908), O. 38, r. 3—Withdrawal of application by surety to be discharged, 
effect of—Insolvency of judgment-debtor, effect of on surety’s liability. 


A surety who had undertaken to produce the defendant whenever required 
by the Court until the decree was satisfied, applied to be discharged from 
his liability and produced the judgment-debtor, but ultimately withdrew his 
application. The decree-holder subsequently applied for execution against 
‘the surety who contended that as he had produced the judgment-debtor 
before and also as the judgment-debtor had been adjudicated insolvent, he was 
discharged from his obligation under the bond. 

Held, that as the surety withdrew his application for discharge his produc- 
tion of the judgment-debtor on that occasion did not discharge him from his 
liability under the bond, and the judgment-debtor’s insolvency did not cancel 
such liability. 

(1) (r915) 42 Cal. 286. 
* Civil Revision No. 374 of 1927. 


16 


242 


1928 
A. 
SowpbaGar 


vw. 
B. Sut. 


INDIAN LAW REPORTS. [VoL. VI 


N. C. Sen for the applicant. 
Respondent in person. 


Carr, J.—The petitioner stood surety for the 
appearance of the defendant in Suit No. 390 of 1925 of 
the Small Cause Court. He undertook .to produce 
the defendant whenever required until any decree 
that might be passed against him was satisfied. 

A decree was passed and petitioner then applied 
under O. 38, r. 3, to be discharged .from..-his...surety- 
ship. Notices were issued to the decree-holder and 
the judgment-debtor and the latter appeared on 
several occasions. The decree-holder never appeared 
at all. Finally on the 26th July, 1926, the petitioner 
withdrew his application for discharge. 

There the matter rested until August, 1927, when 
the decree-holder applied for execution of his 
decree, and notice was served on the petitioner. He 
objected and claimed that by producing the 
judgment-debtor before the Court on the 26th July, 
1926, he had fulfilled his obligation under the bond. 
(Incidentally it may be noted that it does not appear that 
the judgment-debtor was present on that date). A 
further contention was that the judgment-debtor had 
been adjudicated insolvent and that thereby the 
bond had automatically been discharged. 

The Judge of the Small Cause Court disallowed 
the objections and petitioner now asks for revision 
of his order. 

I can see no ground for supposing that the adjudi- 
cation of the judgment-debtor releases the petitioner 
from his undertaking to produce the judgment-debtor 
when required and no authority has been cited to 
show that it does. 

For the rest the argument is that on his appli- 
cation for discharge in 1926 and on the appearance of 
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the judgment-debtor in those proceedings the petitioner 
was entitled under O. 38, r. 3, to the discharge of 
his bond. I agree that he was. But in fact he did 
not get a discharge. He withdrew his application and 
it was thereupon dismissed. That decision was final 
and it cannot be contended now that petitioner got 
a discharge merely by producing the judgment-debtor 
at that time. . 

Im my view the bond remains binding on the 
petitioner and as he cannot now produce the 
judgment-debtor he is liable to pay up the decree. 

The application is dismissed with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Maung Ba. 


C.V.N.C.T. CHEDAMBARAM CHETTYAR 
v. 


MA NYEIN ME anp oTHERS.* 


Mahomedan law—Heirs of convert to Mahomedanism must be Mahomedans— 
Hindu widow’s claim in property of her husband who became Mahomedan— 
Hindu heir’s claim to property acquired by deceased before conversion— 
Act XXI of 1850—Burma Laws Act (XIII of 1898). 


A Hindu woman claimed to be the heir of her late husband and to administer 
his estate. About 30 years ago the husband had left Madras leaving his wife 
there, migrated to Burma, renounced Hinduism and became a Mahomedan, 
He married a Hohamedan women and some Burmese women also claimed to 
be his widows. He died a Mahomedan. 

Held, that the law which governs inheritance or succession to a persons’ 
estate is the law to which he himself is subject at the time of his death. 
_ Under Mahomedan law, which applied to the deceased, the Hindu widow 
could not inherit any part of his estate and therefore her suit failed. Act XXI 
of 1850 had no application in the case as it only applied to converts whose 
disabilities on account of conversion the Act sought to remove. There is no 
reliable authority for the proposition stated in Macnaghten’s Principles of 
Hindu Law that a Hindu widow or Hindu heits of a Hindu converted to Islam 
will take all the property which the deceased had whilst he was a Hindu 


* Civil First Appeal No. 283 of 1926 from the order of the District Court of 
‘That6on in Civil Suit No. 8 of 1924. 
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and up to the time of his conversion. There was also no equity in favour of 
the widow as she acquiesced in the wrong done to her by her husband for 
30 years. . 


Asha Bibi v. Ma Kyaw Yin, C.R. 361 of 1919 of Ch. C.L.B.; Yowala v. 
Dharum, 10 Moore’s Ind. Ap. 511; Khunni Lal v. Gobind, 33 All. 356— 
distinguished. 

Sundarammal v. Ameenal, (1926) M. W.N. 952—+referred to. 


Doctor for the appellant. 


Kyaw Zan, Auzam and Rafi for the 2nd, 7th and 
8th respondents. ” 


Heap, J.—Appellant claims to be legal representa- 
ative of one Alamelu, who is said to have been the 
Hindu wife of one Arunachellam Chettyar. Some 
30 or more years ago, after marrying Alamelu, 
Arunachellam Chettyar is said to have migrated from 
the Madras Presidency to Burma, apparently leaving 
Alamelu in India, and 25 or 30 years ago he renounced 
Hinduism and became: a Mahomedan. He married a 
Mahomedan woman, Asha Bi, who had children by a 
former husband, and he also lived with a number of 
Burmese women who claim to be his widows. Appel- 
lant alleges that as legal representative of the Hindu 
widow he is entitled to have Arunachellam’s estate 
administered by the Court and to receive the whole 
of the estate. 

The defendants in the suit are four Burmese 
women who claim to be widows of Arunachellam, a 
Mahomedan woman who claims to be an adoptive 
daughter of Arunachellam and propounds a will in 
her favour, another Mahomedan woman who claims 
to be a daughter of Arunachellam by the Mahomedan 
wife but who according to appellant is a daughter of 
the Mahomedan wife by a former husband, and an 
illegitimate son of Arunachellam by another Burmese 
woman. It appears fromthe record that another 
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Arunachellam Chettyar also claimed to be sole heir 
of the deceased Arunachellam, as being his cousin, 
but the Court. refused to allow him to be made either 
a plaintiff or a defendant in the suit. 

It was part of the defence that Alamelu, who was 
admittedly a Hindu, could not inherit any part of 
the estate of a Mahomedan, and the question whether 
the Hindu widow of a Hindu who has renounced 
the Hindu religion and become a Mahomedan can 
inherit the estate or any part of the estate of her 
Mahomedan-husband was decided as a preliminary 
question of law. 

The lower Court found that under Mahomedan 
law the Hindu widow could not inherit any part of 
the estate and on that finding dismissed appellant’s 
suit. paeees 

Appellant alleges in appeal that because 
Arunachellam was originally a Hindu Alamelu, as 
being his Hindu widow, was his heir and that his 
subsequent apostacy could not deprive her of her 
.right to inherit. : 

The question seems to be one on which there is 
no direct authority in the reported cases. 

Appellant’s learned advocate has referred us to a 
passage in the judgment of their Lordships of the 
Privy Council in the case of Fowala v. Dharum (1), 
where their Lordships said: ‘“‘The written law of 
India has prescribed broadly’ that in questions 
of succession and inheritance the Hindoo law is to be 
applied to Hindoos and the Mahomedan law to 
Mahomedans; and in the judgment delivered by 
Lord Kingsdown in Abraham v. Abraham, (9 Moore’s 
In. Ap., p. 239), it is said that ‘ this rule must be under- 
stood to refer to Hindoos and Mahomedans, not by 
birth merely, but by religion also.’ The two cases in 

(1) (1860) 10 Moore’s Indian Appeals 511. 
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W. H. Macnaghten’s ‘ Principles of Hindu Law,’ Volume 
II, pp. 131, 132, which deal with the case of converts 
from the Hindoo to the Mahomedan faith, and rule that 
the heirs according to Hindoo law will take all the pro- 
perty which the deceased had at the time of his con- 
version are also authorities for the proposition that the 
devolution of his subsequently acquired property is to 
be governed by the Mahomedan law.” 

The date of that judgment was 1866 and ‘he date 
of Macnaghten’s treatise was 1829, and if the propo- 
sition that the Hindu wife of a Hindu convert to Islam 
** will take all the property which the deceased had 
at the time of his conversion” is good law, it seems 
strange. that in all the years that have elapsed since 
the date of the publication of Macnaghten or of the 
judgment of their Lordships of the Privy Council 
there is no direct confirmation of that proposition in 
the reported cases either of the Privy Council or the 
High Courts in India. 

The second volume of Macnaghten contained 
“merely a selection from the dicta of the Hindu law 
officers attached to the several Courts of Judicature 
subordinate to the Bengal Presidency on questions 
propounded to them by the Judges of those Courts ” 
(vide the Publisher’s Preface to the second edition 
and the publisher of that edition omitted that volume 
on the ground that it was not likely to be generally 
consulted. Macnaghten in his “ Preliminary Remarks ”’ 
referring to the replies of the Pundits said, ‘‘ Authorities 
are frequently cited in support of a particular doctrine 
which are indeed genuine passages of law, but appli- 
cable. to a question wholly different from the subject- 
matter.”” He said further, ‘‘ The precedents contained 
in the second volume have been selected from an 
enormous mass of crude material. When it is mentioned 
that I have examined every opinion that has been 
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delivered in every Court of Judicature subordinate to 
the Presidency of Bengal from the year 1811 up to 
the present day, it may.be.a matter of wonder that the 
selections are not more numerous and more valuable. 
But the task of rejection has been found very laborious; 
at least nine-tenths of the opinions were ascertained on 
examination to be erroneous, doubtful, unsupported by 
proof, or otherwise unfit for publication; while in not a 
few instances the nature of the case itself was involved in 
obscurity, from the reply alone being forthcoming.” 
In view of these facts it»seemsnecessary to examine 


the two ‘cases’ in Macnaghten with some care before 


they can be accepted as authority for the proposition 
which is sought to be founded on them. 


The rule of Hindu law enunciated in the first case is 


that if a Hindu becomes a Mahomedan the property 
which he possessed before his conversion will devolve on 
his next-of-kin who profess the Hindu religion and the 
property which he acquired after his: conversion: will go: 
to the person who according to Mahomedan law becomes 
his heir. ‘The authority given for this rule is a passage 
from Menu which says merely that “ all those brothers 
who are addicted to vice lose their title to the inherit- 
ance.” A passage from Sancha is also cited to the 
effect that “The heritable right of one who has been 
expelled from society, and his competence to offer food 
and libations of water, are extinct.” Neither of these 
passsages seem to be direct authority for the rule given. 
There is a further passage in the case which says that 
“there is no authority which enjoins that the children 
by a Moohummudan woman should be permitted to 


inherit from their putative father.” It does not appear 


whether that passage was part of the quotation from 


Sancha or was a mere expression of the Pundit’s own 


opinion, but its wording suggests that the case to: which 
it applied involved a question of the right of the 


247 


1928 


CNVN.G IT. 
CHEDAM- 
BARAM 
CHETTYAR 
Vv. 

Ma NYEIN 
ME AND 
OTHERS. 


Heap, J. 





248 


1928 


C.VN.G.AT, 


CHEDAM- 
CHETTYAR 
v. 

Ma NYEIN 
ME aNnp 
OTHERS, 


Heatp, J. 


INDIAN LAW REPORTS. [VoL. VI 


illegitimate children of a Hindu man by a Mahomedan 
woman to inherit,«and-not-a question as to who are the 
heirs of a Hindu who has himself become a Mahomedan. 

So far as these passages from the Hindu law books 
would debar from inheritance a Hindu son who has 
become a Mahomedan, it may be noted that the rule 
which they state has been abrogated by the provisions 
of Act 21 of 1850, and it is clear that they are of 
little value as authority for the proposition that the 
Hindu widow of a Hindu who has become a 
Mahomedan inherits the property which the husband 
possessed at the time of his conversion. 

The second “case” related to the estate of a 
Hindu who had become a Mahomedan, the claimants 
being a Hindu nephew, the Hindu widow, and a 
Mahomedan widow, but the question referred to the 
Pundits concerned only to property possessed prior 
to the conversion to Islam and was whether that 
property devolved on the Hindu widow or the 
Hindu nephew. The form of the question assumed 
that the property possessed before conversion “to: 
Mahomedanism must devolve on one or other of the 
Hindu relatives, and the answer was merely that if 
the property was the separate property of the 
deceased it would devolve on the widow and if it 
was joint-family property it would devolve on the 
nephew. ‘That case is no authority for the propo- 
sition that the Hindu widow of a Hindu who has 
become a Mahomedan inherits the property which 
the husband possessed while he was a Hindu, except 
to the extent that that proposition was assumed in 
it to be true, presumably on the strength of the 
authorities cited in support of it in the first case, 
and. those authorities, which in effect merely say 
that a person who is cut off from the Hindu community 
cannot inherit as a Hindu, form a very slender basis 
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for the proposition which the Pundits or law officers 
seem to have founded on them. 

As forthejudgment* of their Lordships of the 
Privy Council, it is clear that their Lordships’ 
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converts from the Hindu to the Mahomedan faith 
the heirs according to Hindu law will take all the 
property which the deceased had at the time of his 
conversion. Their Lordships merely cited the rule 
' given by Macnaghten as showing that the devo- 
lution of the deceased’s subsequently acquired property 
is to be governed by the Mahomedan law. It was not 
necessary for the purposes of the case with which their 
Lordships were dealing to decide whether or not the 
other part of the rule was correctly stated and they did 
not so decide. Their reference to the rule was 
merely “‘ obiter”’ and cannot fairly be regarded as a 


decision on their part that the first part of the rule 


was good law. 

Mayne in his Hindu law says: ‘“ Where a Hindu 
has become converted to Muhammedanism he accepts 
a new mode-of dife, which is governed by a law 
recognised and enforced in India. It has been stated 
that the property which he was possessed of at the time 
of his conversion will devolve upon those who were 
entitled to it at that time by the Hindu law, but that 
the property which he may subsequently acquire will 
devolve according to Muhammedan law. The former 
proposition however must, I should think, be limited to 
cases where by the Hindu law his heirs had acquired 
an interest which he could not defeat. If he was able 
to disinherit any of his relations by alienation or by 
will, it is difficult to see why he should not disinherit 
them by adopting a law which gave him a different line 
of heirs.” The only cases cited by Mayne for the rule 
to which he referred were the two “cases” from 
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Macnaghten and the Privy Council judgment which 
referred to them, and“although ‘he did not expressly 
reject the rule, he clearly had doubts as to its general 
application. 

Appellant’s learned advocate has referred us to 
pages 42 and 43 of the second volume of Ameer Ali’s 
Mahommedan Law (2nd edition) in which the Privy 
Council judgment mentioned above is discussed, but 
there is nothing in that. reference .which supports: his 
case except the mention of the two “cases” in 
Macnaghten. 

The learned advocate has also referred us to 
Chapter VIII of Ameer Ali’s second volume, but the 
effect of the rules given therein seems to be that on a 
Hindu’s conversion to Mahomedanism his subsisting 
marriage to a Hindu wife becomes invalid, and if that 
is a correct statement of the law, Alamelu would have 
no right of inheritance, and the present suit would be 
bound to fail. aot & 

The learned advocate has referred us further to 
a decision of a single Judge on the’ Original Side of the 
Chief Court of Lower Burma, namely, the case-of 
Asha Bibi v. Ma Kyaw Yin (Civil Regular Suit No. 361 
of 1919) which does not seem to have been officially 
reported. In that case a Mahomedan sister claimed the 
estate of her Mahomedan sister as against her mother, 
sisters and brothers who were Buddhists. It was 
admitted that under Mahomedan law the defendants, 
being Buddhists, were not entitled to inherit any portion 
of the estate of the deceased by reason of their religious 
disability, but it was argued that Act 21 of 1850 
removed that disability. A reference to the wording 
of that Act shows that it applies only to the convert 
and: to disabilities which would affect him by reason of 
his’ conversion, and the learned Judge’ held that the 
defendants who were not Mahomedans were not 
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entitled to share in the estate of the deceased 
Mahomedan. It is difficult to see how this decision 
supports appellant’s case. 

Appellant’s advocate has also cited the Privy 
Council case of Khunni Lal v. Golind Krishna 
Narain (1), as being in his favour but a perusal of the 
judgment in that case shows that what was decided 
was that the conversion of a member of a Hindu joint- 
family to Mahomedanism did not deprive him of his 
interest in the joint-family property, so that that case is 
no authority for the proposition that the conversion 
of a Hindu to Mahomedanism does not affect his 
Hindu wife’s rights in respect of inheritance. 

Appellant’s case as stated by his learned advocate 
is that the Hindu wife, who did not change her 
religion, retained her rights under Hindu law in 
respect of the estate of her Hindu husband who had 
become a.Mahomedan, and that no act on her part 
was necessary in order to safeguard the right 
which she had. He says that there is no provision 
in Hindu law for divorce and that therefore Alamelu 
retained her status and her rights as Arunachellam’s 
wife after his conversion and as his widow after his 
death. But it does not follow that because there is no 
provision for divorce in Hindu law the divorce of 
a Hindu wife is impossible. The Hindu wife of a 
Hindu husband who has become a convert to 
Christianity can be divorced under the provisions of 
Act 21 of 1866, and it seems possible from the rules 
contained in Chapter VIII of Ameer Ali, already 
mentioned, that the Hindu wife may be divorced bya 
Hindu husband who has become a Mahomedan under 
those rules. Further even if the Hindu wife retains 


her status as a wife and widow, it does not follow 


that she retains her rights in respect of inheritance. 
(1) (1911) 33 All. 365. 
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By the Burma Laws Act (Act XIII of 1898) it is 
provided that in deciding questions regarding ~suc- 
cession, inheritance, marriage or caste or any religious 
usage or institution the Buddhist, Mohamedan or 
Hindu law shall be applied, as the case may be 
where the parties are Buddhists, Mohamedans, or 
Hindus, and that in cases other than those so provided 
for, the decision shall be according to justice, equity 
and good conscience. me 

In this case the parties are on the one side a 
Hindu and on the other side Mohamedans and _possi- 
bly Buddhists, and there seems to be a conflict 
between the Hindu and the Mohamedan law. But 
the law which governs inheritance or succession to 
a person’s estate is ordinarily the law to which he 
himself is subject at the time of his death, and in 
the present case it is admitted that Arunachellam 
was a Mohamedan when he died and had been a 
Mohamedan for many years. 

It was assumed in a recent case in the High Court 
of Madras, namely the case of Sundarammal “v. 
Ameenal, which does not seem to have been 
officially reported but which has been brought to our 
notice by the advocate who appears for one of the 
respondents, that Mohamedan law applied in respect 
of the estate of a Hindu who had become a 
Mohamedan and it was held that the Hindu daughter 
of the convert to Islam could not inherit his estate 
because no Hindu can inherit from a Mohamedan 
except in accordance with the provisions of Act 21 
of 1850, which Act did not apply in ‘that case. 

I am of opinion that that decision was correct 
and I would hold that Alamelu was not one of the 
heirs of Arunachellam, and that therefore the lower 
Court was right in deciding that the appellant’s suit 
must be dismissed. 
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I may note that in the circumstances of this case 
this decision seems to me not to conflict with justice, 
equity and good conscience. Alamelu admits that 
Arunachellam left the Madras Presidency at least 30 
years ago and she does not suggest that she has had 
any intercourse or communication with him since 
then. She does not allege that she took any action, 
when he deprived her of her rights in respect of 
his estate 25 or 30 years ago by becoming a 
Mohamedan. She has acquiesced for many years in 
the wrong he may have done her when he became 
a Mohamedan, and it is difficult to see what equit- 
able claim she has against his estate now. Her claim 
is based merely on her supposed status as wife but 
even if her status has continued it would not in my 
opinion entitle her to be her husband’s heir in view 
of the fact that he was a Mahomedan and she is 
a Hindu. There is no authority which supports her 
claim except the two so-called “cases”? mentioned by 
Macnaghten, and those cases are clearly of doubtful 
authority. Against them there is the Madras case last 
cited, with which I agree. 

I would accordingly dismiss the appeal with costs. 


Maoune Ba, J.—I concur. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr. 


A. T. K. P. L. M. MUTHU PILLAY 
v 


LAKSHMINARAYAN.* 


’ Review, grounds for—Disposal of suit on a date not notified to parties—Civil 


Procedure Code (Act V of 1908) ,O. 9, r. 93 O. 43, r. 1 (w); O. 47, rr. 1, 7— 
Period of limitation—Appeal against order granting application for review. 


Where a Court dismisses a suit for default of appearance of the plaintiff on 
a date which the Court under a mistake supposes to be fixed for the attendance 
of the parties and supposes that the plaintiff was so notified when he was not, 
and is under a misapprehension that the case was privately settled between the 
parties, held that an application for review would lie under such circumstances. 
Although a review application would not lie against an order dismissing a suit 
for default when no application had been made under O. 9 fr. 9 of the Civil 
Procedure Code within the period of time allowed, such a rule would not 
apply and the party would not be restricted to such period in a case like this 
where the plaintiff could not be expected to know immediately the dismissal 
of his suit. Held also that an appeal lies from an order admitting an appli- 
cation for review, but such appeal is restricted to the three cases mentioned 


in O. 47, r. 7 (1). 
Chajju Ram v. Neki, 3 Lah. 127; Mahadeo v. Lakshminarayan, 49 Bom. 
839—distingutished. 


Anklesaria for the applicant. 
Sein Tun Aung for the respondent. 


Carr, J.—This arises out of Civil Regular Suit 
No. 40 of 1926 of the Subdivisional Court of Akyab in 
which the present respondent was the plaintiff and 
the petitioner the defendant. In the Diary of that 
suit under date 27th January 1927 the Judge passed 
an order sending the proceedings to arbitrators 
agreed upon by the parties and directing them to 
submit their award on or before the 4th of. February 
1927. On turning next to page 39 of the Process 





. Civil Revision No. 302 of 1927 against the order of the District Court 
of Akyab in Civil Appeal No. 60 of 1927. 
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Record I find a letter dated 4th February in which 
the arbitrators asked for an extension of time of seven 
days. This was granted by an order written on the 
letter. Again on page 38 is a similar letter dated 
11th February again asking for seven days’ extension 
of time. This again was granted in the same way. 
Next on page 37 there is a letter from the arbitra- 
tors dated 21st February in which they say that 
they are informed that the parties have agreed to 
an amicable settlement of the case and that they 
therefore return the records. Whether any further 
extension of time had been asked for cr granted on 
the 18th of February does not appear from the record 
nor are there any intermediate entries made in the 
Diary. On the 25th of February the case was 
called up and there is the following entry: “ Arbitra- 
tors report that the parties have come to terms. 
Chowdhry absent. Das present. Suit dismissed for 
default with costs. Proceedings received only to-day.” 

Mr. Chowdhry was the pleader for the plaintiff 
and Mr. Das was for the defendant. In the Diary 
entry the date “25th February” of the dismissal 
has been altered, but it is not suggested that the 
“25th” was not the date on which the actual order 
was passed. But the previous Diary entry fixing the 
case for the 4th February has been altered by the 
figures “25” being written over the figure “4”, 
It is necessary to refer to another paper to be 
found on page 36 of the Process File. This is a 
letter to the Judge purporting to be from the plaintiff 
and signed by him in which he states that he 
withdraws the case because it has been settled by 
the parties. How this letter came into the hands of 
the Court there is nothing to show. 

On the 2nd May, that is, more than two months 
after the dismissal of the suit, the plaintiff filed an 
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application for review of the order dimissing his suit. 
In this application it was alleged that the plaintiff’s 
agent was all along under the impression that the 
case was still with the arbitrators and that he did 
not hear of the dismissal of the suit till the 8th of 
April. He submitted that the 25th February was 
not the day fixed for the hearing of the case or for 
the attendance of the parties, and that his absence 
on that day did not constitute a default as contem- 
plated by Order IX, rule 8 of the Civil Procedure 
Code. He added that the Court apparently was 
under the impression when it dismissed the suit 
that the parties had been informed of the date fixed 
and required to attend on that day. 

In paragraph 3 of the application it was stated 
that on or about the 25th of February the plaintiff’s 
agent had signed a paper brought to him by a dur- 
wan of Mr. Muthia Chettyar, apparently one of the arbi- 
trators, which he could not read presumably because 
it was in English, and that he signed it thinking that 
it was merely some matter connected with the arbitra- 
tion. The Subdivisional Judge allowed the application 
and set aside the order of dismissal of the suit. 

On appeal the District Judge held that no appeal 
would lie except on the ground set out in Order 47, 
rule 7 of the Civil Procedure Code. In this applica- 
tion it is contended firstly that a review application 
did not lie; and secondly, that if it did lie there 
‘was a right of appeal to the District Court under 
Order 43, rule 1 (w) of the Civil Procedure Code. 

On the question whether an appeal lay to the 
the District Court there is some difference of opinion 
between the High Courts but I think that the weight 
of authority is in favour of the view taken by the 
District Judge. I see no reason for interference in 
this respect. 
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As to the question whether an application for 
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a considerable amount of authority in support of yaxeanr 


the view that a review application would lie against 
an order dismissing a suit for default when no 
application had been made under Order 9, rule 9 
within the time allowed. But on this question since 
the decision by the Privy Council in the above- 
mentioned case, the Bombay High Court has held 
in Mahadeo Govind Wadkar v. Lakshminarayan 
Ramratan Marwadi (2), that under that decision 
such an application for review would not lie. I 
do not propose to discuss this general question; 
but it seems to me that on the facts of this parti- 
cular case an application for review would lie. 
Considering the facts already mentioned it would 
seem clear that the Judge, when he passed the order, 
was under some misapprehension as to the facts. 
So far as the record goes the parties had never 
been directed to attend on the 25th of February 
and, in the absence of any such direction, the 
Court certainly had no power fo dismiss the suit, 
and in the absence of any such direction it could 
not be expected that the plaintiff would immedi- 
ately come to know of the dismissal of the suit. 
It would obviously therefore be unjust to restrict 
him to an application made within the time allowed 
for an application under Order 9, rule 9, the period 
of the limitation for which commences at the time at 
which the order is passed. 

Section 5 of the Limitation Act does not apply 
to such an application and apparently no extension 
period could be allowed on the ground that the 
application did not come under Order 9, rule 9 


(1) (1922) 49 L.A. 144; 3 Lah. 127. (2) (1925) 49 Bom. 839. 
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until his right to apply to set it aside had become 
time-barred. In...my..,pinion an application for 
review does lie in the present case because it 
appears from the record that the Judge when he 
dismissed the suit did so under a misapprehension 
of the actual facts. There is, therefore, I think 
ground for review which falls within the terms of 
Order 47, rule 1, and, therefore, in this particular 
case I think that the application was rightly admit- 
ted. But I do not think that the question should 
be allowed to rest here. From the correspondence 
referred to there appear to be grounds for believing 
that the parties had, in fact, come to some settle- 
ment and I think that before proceeding to try 
the case on the merits the Judge should proceed 
to enquire into the facts of what occurred at that 
time, whether a settlement was, in fact, agreed 
upon and, if so, what its terms were. If there was 
a settlement agreed to by both parties the settle- 
ment should be enforced, and it would not be 
necessary to hear the parties on the original issues 
raised in the suit. I find, therefore, no sufficient 
reason for interference with the order of the Sub- 
divisional Court setting aside the dismissal order of 
the suit but I direct that before proceeding with the 
hearing of the suit on the merits the Subdivisional 
Court should hear the parties on the question of 
what happened between the 27th January and the 
25th of February and should make such enquiry 
as seems ‘to it necessary to determine whether the 
suit should be decided on the merits of the original 
pleadings or otherwise. In the circumstances I pass 
no order as to the costs of this application. 
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Before Mr. Fustice Das. 


MAUNG MRA TUN 1928 
Uv Feb. 15 


MA KRA ZOE PRU.* 


Criminal Procedure Code (Act V of 1898), s. 517—Trial Court’s power to 
dispose of property on acquittal—Whether Sessions Court has jurisdiction 
to alter such order. 

The Trial Court acquitted the accused on a charge of criminal misappro- 
priation of a pair of diamond nagats, but ordered the nagats, to be returned to 
the complainant. On appeal against the order, the Sessions Judge set aside the 
order and directed the nagats to be returned to the respondent. 

Held, that the Trial Court had full jurisdiction and power as to the disposal 
of the nagats. As the Trial Court had acquitted the accused, there could be no 
appeal to the Sessions Court and therefore the Sessions Court had no jurisdiction 
to interfere with the order passed by the Trial Court, nor had it any revisional 
power in the matter. 


Emperor v. Debi Ram, 46 All. 623; In re Khema Rukhad, 42 Bom. 664; 
Russul Bibee v. Ahmed Moosajee, 34 Cal.—referred to. 





Das, J.—The petitioner in this case prosecuted the 
respondent for criminal misappropriation of a pair of 
diamond mnagats. The MHeadquarters Magistrate of 
Akyab acquitted the accused but ordered the diamond 
nagats to be returned to the complainant. 

Against this order the respondent appealed to the 
Sessions Judge. The learned Sessions Judge set aside 
the order of the Headquarters Magistrate and directed 
that the diamond nagats be returned to the respon- 
dent. The complainant now applies to this Court 
against the order of the learned Sessions Judge. 

It is argued before me that the learned Sessions 
Judge had no jurisdiction to pass the order directing 
the return of the nagats. There can be no doubt that 
under section 517 of the Criminal Procedure Code 
' the trying Court may make such order as it thinks 
fit for the disposal of any property produced before it 


—————, 





* Criminal Revision No. 6578 of 1927. 
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or in its custody. ‘The trying Court in this case had 
full jurisdiction and power to pass an order directing 
that the nagats be returned to the complainant. As 
the trying Court had acquitted the accused there 
could be no appeal from the acquittal to the Sessions 
Court; and the Sessions Court had no jurisdiction 
to interfere with the order passed by the trying Court. 
The Sessions Court had no revisional power in the 
matter. The only power which a Sessions Judge 
possesses under section 435 of the Criminal Procedure 
is to call for the record and direct that the execution 
of the sentence be suspended. Under section 436 of 
the Criminal Procedure Code, the Sessions Judge 
may direct further enquiry. Under section 437 of the 
Criminal Procedure Code the Sessions Judge may 
direct that the case be committed to sessions. When 
a Sessions Judge has called for the record under 
section 435 of the Criminal Procedure Code, he can 
report for the orders of the High Court the result of 
such examination with any recommendation he may 
choose to make. It is therefore clear that the Sessions 
Judge has no power to pass any orders setting aside 
an order passed by a Magistrate under section 517 of 
the Criminal Procedure Code when no appeal against 
the conviction or sentence is pending before the 
Sessions Judge. I may refer here to the cases of In 
ve Khema Rukhad (1), Emperor v. Debi Ram and 
another (2) and Russul Bibee v. Ahmed Moosajee (3). I 
fully agree with the observations of the learned Judges 
in these cases. 

I therefore set aside the order of the learned 
Sessions Judge directing the return of the nagats to the 
respondent and restore that passed by the trying 
Magistrate. | 

Ne _ (1) (1918) 42 Bom. 664. | , (2) (1924) 46 Ali. 623. 

(3) (1907) 34 Cal. 347. 2 
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APPELLATE CIVIL. 


Before Mr. Fustice Heald and Mr. Justice Maung Ba. 





KHOO JOO TIN 1928 
Uv. Feb. 16. 
MA SEIN.* 


Receiver of mortgaged property—Appointment usual when interest in arrears— 
Purchaser of mortgaged property and party to suit bound by such appcint- 
ment—Act for the Improvement of Law Reports (Act XVIII of 1875)—Subor- 
dinate Court bound by decision of its own High Court. 


' Hleld, that a mortgagee who has filed a suit in respect of his mortgage is as a 
matter of course entitled to have a receiver appointed of the mortgaged property, 
if the interest is in arrears, and a purchaser of the property from the mortgagor 
and who has been made a party to the suit cannot object to such appointment, 
on account of the purchase. 

A Subordinate Court is bound to follow a ruling of its own High Court which 
covers the case and it is entirely improper for such Court to follow a centrary 
tuling of another High Court and that too published in an unauthorized 
report. 


A. C. Baroocha v. M.L.R.M.A. Chetty, 5 L.B.R. 135—followed. 
Bhattacharya for the appellant. 


Heatp and Maunc Ba, JJ.—In Civil Regular Suit 
No. 21 of 1926 of the District Court of Toungoo 
appellant sued her mortgagors to recover Rs. 4,500 
for principal and Rs. 1,656-12-0 for interest by the 
sale of the property mortgaged to her under two 
mortgage bonds. She joined respondent as _ being 
the purchaser of the house and garden, which were 
mortgaged to her, at a Court auction held in 
execution of a simple money decree against her 
mortgagors. Her mortgagors admitted her claim and 
the Court gave her a preliminary mortgage decree for 
the sale of the mortgaged premises to recover a 





oe Civil Miscellaneous Appeal No. 176 of 1927 against the order of the District 
Court of Toungoo in Civil Miscellaneous No. 51 of 1927. 
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sum of Rs. 7,564-7-0. That decree of course binds 
respondent. 

Having obtained the preliminary decree appellant 
asked for the appointment of a receiver to collect the 
rents of the mortgaged premises. Respondent opposed 
the appointment of a receiver and the Court, on the 
strength of a decision of the Allahabad High Court, 
which was not officially reported, held that it had no 
power to appoint a receiver. 

Its refusal to appoint a receiver was directly 
contrary to the law as laid down by the Chief Court 
of Lower Burma in the case of Ahmed Cassim 
Baroocha v. M.L.R.M.A. Chetty (1), and it should 
hardly be necessary to point out to Courts subordi- 
nate to this Court that where there is a ruling of the 
High Court of this Province which covers the case it 
is entirely improper for it to follow a contrary ruling 
of the High Court of another province. It should 
be even less necessary to draw the attention of the 
lower Court to the provisions of section 3 of Act XVIII 
of 1875. 

Respondent was purchaser of the interest of appel- 
lant’s mortgagors in the mortgaged premises and 
stood in the shoes of those mortgagors. Respondent 
was of course entitled to redeem the mortgage but 
so long as interest on the mortgage was in arrears 
she was not under the law as laid down in the above 
ruling in a position to oppose successfully an appli- 
cation for the appointment of a receiver. 

It is clear that interest was heavily in arrears 
and the Court ought certainly to have appointed a 
receiver. , 

We therefore set aside the order of the lower 
Court and direct that the Bailiff of that Court be 
appointed receiver with power only to collect the 


(1) (1909) 5 L.B.R. 135. 
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rents of the house and garden which are the subject- 1928 
matter of appellant’s preliminary mortgage decree. —_Kuoo Joo 
Respondent will bear appellant’s costs in the lower °. 
Court and in this Court. Advocate’s fee in this Court M*5""" 

HEALD AND 


to be two gold mohurs. Maunc BA 





ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


RAHMAN & CO. igab 
Vv. Feb. 16. 


MAUNG WAIK.* 


Statutory right created for benefit of individual or class—Right of injured indi- 
vidual to sue—Special statutory remedy when a bar to ordinary civil remedy 
—Rangoon Small Cause Courts Act (Burma Act VII of 1920), s. 35. 


Where a statue creates a right, for example, in the form of a duty which 
public officer must perform for the benefit of an individual or of a class of 
individuals, and the statute at the same time provides a remedy for the 
breach of that duty, the presumed intention of the law is that the remedy is 
exclusive of ordinary remedies. 

Held, that as s. 35 of the Rangoon Small Cause Courts Act provides a 
special remedy (by way of application to the Chief Judge of the said Court) for 
the recovery of compensation in cases where a party finds himself unable to 
execute an order on account of a bailiff’s breach of duty, the ordinary civil courts 
have no jurisdiction to entertain a suit for the same relief. ; 


Halkar for the plaintiff. | 
A. Eggar and E Maung for the defendant. 


Cuari, J.—This is a suit for the recovery of 
Rs. 2,279-8-0 against the Bailiff of the Rangoon Small 
Cause Court in the following circumstances:— 

_ The plaintiff filed a suit in that Court for the 
recovery of Rs. 2,000, in respect of timber sold and 
delivered against one L. Shwe Main, (Civil Regular 
Suit No. 4493 of 1923). An ex parte decree was 


* Civil Regular Suit No. 435 of 1926. 
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passed on the 31st of August, 1923. On the Ist of 
September, the defendant, Shwe Main, filed an 
application to set aside the ex parte decree. On the 
19th September, 1923, the learned Judge of the 
Small Cause Court passed an order giving the defen- 
dant a week’s time to furnish security upon which 
being done, he ordered the case to be restored, 
otherwise the application to stand dismissed. ‘Though 
there was no express order calling on the defendant 
to furnish security, it,.is clear that the defendant 
was by that order directed to furnish security before 
getting the ex parte decree set aside. In pursuance 
of this order, the Bailiff of the. Small Cause Court, 
on the 26th day of September, 1923, accepted a 
personal bond from the defendant. On this being 
done, the ex parte decree was set aside, and the suit 
proceeded to hearing, and, on the 14th of November, 
1923, the learned Judge, after taking the evidence 
tendered on behalf of both the parties, passed a 
decree in favour of the plaintiff. On the 16th of 
November, Shwe Main presented an application in 
the Insolvency Side of ‘the High Court and was on 
his own application adjudicated insolvent on that 
day. The present suit was instituted on the 30th 
August, 1926. 

The cause of action alleged against the defendant 
is that, though the Court did not order personal 
security, the defendant, as Bailiff of the Small Cause 
Court, accepted the personal bond of the defendant; 


‘that, even in accepting the bond of the defendant, 


he was grossly negligent in that he omitted to verify 
the existence of the value of a godown referred to 
by Shwe Main in his affidavit; and that the defen- 
dant was also guilty of fraud in allowing. Shwe Main 


‘to take back the title deeds of a rubber plantation 
deposited with the. Bailiff as security. 


VoL. VI] RANGOON SERIES. 


T raised five issues, three of which, the first, 
second and the fourth, have been argued before me 
as. preliminary issues which required no evidence. 
The first issue relates to the negligence of the 
defendant in accepting Shwe Main’s bond. The 
defence as regards this issue is that the defendant 
acted in accordance with the rules of the Small 
Cause Court respecting securities; and that, there- 
fore, he has not, in any way been negligent. The 
defendant’s plea in respect of the second issue is 
that section 35 of the Rangoon Small Cause Courts 
Act provides a special remedy; and that, therefore 
the present suit does not lie. As regards the fourth 
issue, which relates to limitation, the defendant’s 
contention is that under Article 36 of the First 
Schedule of the Limitation Act, the plaintiff’s suit 
is barred. 

I shall dispose of the second issue first; and, 
in order to do so, I shall briefiy consider the legal 
position of the parties. 

The defendant in the suit is a Bailiff appointed 
under the Rangoon Small Cause Courts Act, and he 
has, under the rules framed under the Act, which, 
by virtue of. section 31, are incorporated in the 
Act, to perform certain specified duties. These 
duties mostly relate to service of summons of his 
own and other Courts and similar matters. The 
relevant portion, so far as this case is concerned, is 
contained in rules 70 to 73. The duty is laid 
upon him to take the security required when 
‘security has been ordered by the Court. 

It will thus be seen that the duty enjoined on 
him is a statutory duty. The performance of that 
duty is not intended for the benefit of the general 
public, but of the particular litigants in the suit in 
respect of which securities are ordered, or, possibly, 
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for the benefit of that class of persons who litigate 
in the Small Cause Court of Rangoon. 

The cause of action, therefore, in favour of the 
plaintiff is the breach of a statutory duty or 
negligence in the performance of that duty. This 
negligence no doubt gives the plaintiff a cause of 
action because the peformance of the duty is 
intended for his benefit. 

It is contended on behalf of the defendant that 
section 35 of the Rangoon Small Cause Courts Act 
provides a special liability in respect of the acts. 
of the Bailiff in the execution of any order or 
warrant, and prescribes a _ special procedure by 
which the person injured by the neglect, connivance 
or omission of the Bailiff, may recover the amount 
from the Bailiff. 

Whether the rights of the plaintiff are created 
by that section, or whether they exist independently 
of them, may be a matter of some doubt, but 
there is no doubt that the Bailiff’s duty, the 
breach of which gives the plaintiff a right to. 
compensation is a creature of the Rangoon Small 
Cause Courts Act. 

It has been repeatedly held both in England 
and: in India that, where there is a breach of 
statutory duty created for the benefit of an individual, 
or of a class, an action for damages will lie for 
the breach of that duty, unless the statute itself 
provides a special remedy. 

It is unnecessary to cite the case which are 
collected and can be found in Pollock’s Law of Torts. 
(Eleventh Edition), at page 26, and in. Underhill’s 
Law of Tort (Second Indian Edition), at page 36. 

The learned Government Advocate cited two. 
cases:— Abdur Rahman v. Abdur Rahman (1) and. 


(1) (1925) 47 All. at p. 532. 
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Sheobaran Singh v. Kulsum-un-nissa (1). These cases 
are merely an application of the same principle. 
Where special rights are created by statute and a 
special tribunal created for the enforcement of 
those rights, the ordinary tribunals have no juris- 
diction in the matter. The negligence in performing 
the duties imposed by statute or omission to perform 
the same is undoubtedly a breach of that duty. 

As section 35 of the Small Cause Courts Act 
provides a special remedy for the recovery of com- 
pensation in cases where a party finds himself unable 
to execute an order on account of the bailiff’s breach 
of duty, the ordinary Civil Courts have no juris- 
diction to entertain a suit for the same relief. 

I, therefore, hold that the suit does not lie and 
dismiss the same with costs in favour of the 
defendant. 

As regards the first and the fourth issues, I have 
considered them and have formed my opinion as to 
the answer to be given. If the only remedy against 
my judgment open to the plaintiff were an appeal to 
the Appellate Bench of this Court, I would, in order 
to save a remand, have given my findings, on these 
issues. It is, however, possible that the plaintiff may 
accept my finding on the second issue and move 
the learned Judge of the Small Cause Court in 
accordance with the provisions of section 35 of the 
Act. I do not want any expression of my opinion to 


influence that learned Judge, and I, therefore, refrain 


from giving my findings on the other issues. 


(1) (1927) 49 All. 375. 
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APPELLATE CIVIL. 


Before Mr. Justice Carr. 


U ON MAUNG 
v. 
EBRAHIM.* 


Suit by or against veceiver—Leave of Court essential—Whether leave can be 
granted after institution of suit—Effect of judgments passed without obtain- 
ing leave to sue. 


Held, that a receiver cannot either sue or be sued without the permission of 
the Court which appointed him. Ifa Court entertains a suit or appeal arising 
out of such suit, without such leave, it acts without jurisdiction. Where 
permission has not been obtained before the institution of such a suit, a Court 
should stay proceedings to allow plaintiff to apply for such permission. In the 
present case the trial Court and the appellate Court had passed their judgments 
which they had no jurisdiction to pass, and so it was too late to apply for 
permission, and the proper course was to dismiss the suit for want of leave 
to sue. 


Villa for the applicant. 
Rafi for the respondent. 


Carr, J.—The petitioner is the receiver appointed 
by the District Court of Thaton of the assets of the 
N.R.M.A. Chettyar Firm. The respondent sued 
him in the Township Court for Rs. 250 in his capacity 
as receiver. The Township Court dismissed the suit 
but on appeal the District Court reversed this decision 
and gave the plaintifi-respondent a decree as prayed. 
The petitioner applies to this Court for, revision on a 
number of grounds. Of these I propose to consider 
only the first which, in my opinion, is the only 
admissible ground for revision. This ground is that 


the Courts below acted illegally in hearing the suit 


because the District Court’s leave had not been 
obtained to sue the receiver. I think it is now well 


* Civil Revision No. 227 of 1927 against the judgment of the District Court 


* of Thaton in Civil Appeal No. 17 of 1927. 
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settled law that a receiver cannot either sue or be 
sued without the the permission of the Court which 
appointed him. it is admitted, in fact, by Mr. Rafi for 
the respondent that that is correct. It is not necessary, 
therefore, to discuss this question in detail, and it will 
suffice to refer the Courts below to the notes on the 
subject in Mulla’s Civil Procedure Code under the 
head ‘‘ Legal consequences arising from the fact that 
a receiver is an officer of the Court.” No permis- 
sion of the District Court to sue the receiver was, 
in fact, asked for or obtained. It seems to me clear, 
therefore, that in entertaining the suit the Courts 
below acted without jurisdiction. This is not denied 
by Mr. Rafi who suggested, however, that even at this 
stage the plaintiff should be given an opportunity of 
obtaining that permission. 

There is authority for the proposition that when 
permission has not been obtained before the insti- 
tution of the suit the proper course is for the Court to 
stay the proceedings for a sufficient time to allow the 
plaintiff to apply for that permission; but I can find 
no authority for the extension of that principle 
to the present proceedings. The result of the defect 
is that the Courts below had passed judgments in the 
suit which they had in fact no jurisdiction to pass, 
and, in my opinion, it is now far too late to give the 
plaintiff an opportunity of obtaining the permission 
which he ought to have obtained before instituting 
his suit at all. But I note that the objection was 
not taken in either of the Courts below and in view 
of that fact I shall not allow costs in the case to 
either party. I set aside the judgment and decree 
of the District Court and dismiss the _plaintiff’s suit 
as not maintainable for want of the permission of the 
District Court to sue the receiver. Each party will 
‘bear his own costs in all Courts. ' 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Fustice Maung Ba. 


C.A.M.K.R. CHETTIAR 
Vv. 
MA KYAW AND OTHERS.* 


Possession by usufructuary mortgagee—Plea of subsequent sale in satisfaction 
of mortgage debt without registered instrument, whether valid defence in suit 
for redemption. 


Held, that a defendant who was put into possession of the property as 
mortgagee may plead, by way of defence to suit for redemption, that the 
mortgagor subsequently agreed to sell the property to him in satisfaction of the 
mortgage debt, and that if he proves that his present possession is of that ofa 
purchaser in possession without a registered conveyance, he is entitled to 
succeed. ' 

Ma Ma E v. Maung Tun, 2 Ran. 479; Ma Pyone v. Ma U, Special Civil 
Second Appeal 89 of 1923; Maung Myat Tha Zan v. Ma Dun, 2 Ran. 285; 
Maung Ok Kyiv. Ma Pu, 4 Ran. 368; Maung Shwe Hmon v. Maung Tha Byaw, 
11 L.B.R. 462; Mohamed Musa v. Aghore Kumar, 42 Cal. 801; Po Sin v. Ma 
Nyein ,Civil First Appeal 306 of 1926; Po Thin v. Tha Hnaw, Special Civil 
Second Appeal 104 of 1927—referred to. 


Ma Shwe Kin v. Ka Hoe, Civil Second Appeal 308 of 1923; Myat Tun 


Aung v. Maung Lu Pu, 3 Ran. 243—dissented from. 


Doctor and Ganguli for the appellant. 
Thein Maung for the réspondent. 


Maunc Ba, J.—This appeal under section 13, Letters 
Patent, is the outcome of a declaratory suit under 
Order XXI, rule 63 of the Code of Civil Procedure. 

The appellant C.A.M.K. Chettiar firm obtained 
a simple money decree against one Ma Pwa Saing 
and in execution of that decree attached the suit 
paddy land. 

The ist respondent Ma Kyaw and her husband, 
Maung Nyo, since deceased, objected to the attach- 
ment and they succeeded in removing it. 

.* Letters Patent Appeal No. 92 of 1927. 
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The Chettiar firm brought the declaratory suit in 
the Township Court of Lewe for a declaration that the 
land was liable to be atached in execution of its 
decree against Ma Pwa Saing. 

During the trial of that suit it transpired that Ma Pwa 
Saing had at first mortgaged the land with possession 
to Ma Kyaw and her husband, Maung Nyo, by a 
registered deed and had later sold it outright to the 
mortgagees by a pyatpaing and without any registered 
instrument. In the trial Court it was contended on 
behalf of the Chettiar firm that no oral evidence was 
admissible to prove the sale and in support of that 
contention the case of Maung Myat Tun Aung 
and one v. Maung Lu Pu (1) was cited. ‘The Township 
Judge considered that that case was not applicable but 
that the case applicable was that of Maung Myat Tha 
Zan and two v. Ma Dun and one (2) and that oral 
evidence was admissible. On the evidence he found 
that Ma Kyaw and her husband were absolute owners 
of the suit land and dismissed the declaratory suit. 

The Chettiar firm appealed to the District Court 
of Pyinmana and the learned District Judge disagreed 
with the Township Judge and, holding that Maung 
Myat Tun Aung’s case applied, gave the Chettiar 
firm the declaration sought for. From that decree 
Ma Kyaw and her husband came up to this Court 
in Second Appeal. 

The learned Judge who heard that appeal observed 
that Maung Myat Tun Aung’s case had been overruled 
by the case of Maung Ok Kyi and four v. Maung 
Pu and two (3) and further that the case under 
consideration was parallel with that decided in, Ma 
Ma. E and two v. Maung Tun (4). He held that 
oral evidence was admissible and that Ma Kyaw and 


(1) (1925) 3 Ran. 243. _ (3) (1926) 4 Ran. 368. 
(2) (1924) 3 Ran. 285. (4) (1924) 2 Ran. 479. 
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her husband, Mating Nyo, were entitled to continue in 
possession under the contract of sale. He accordingly 
set aside the decree of the District Court and restored 
that of the Township Court. 

The Chettiar firm then applied to the learned 
Judge for a certificate that their case was a fit one 
for further appeal under the Letters Patent and the 
learned Judge granted them leave. 

As there has been a difference of opinion regarding 
the applicability or otherwise of the rulings above 
cited, it becomes necessary to examine the trend of 
judicial opinion on this point. 

The earliest case appears to be that of Maung 
Shwe Hmon and two v. Maung Tha Byaw and one 
(1) decided in 1922 by Pratt, J. A simple mortgagee 
was put into possession of the mortgaged land under 
an invalid sale as there was no registered instrument. 
In the suit by the mortgagors for redemption the 
learned Judge refused to allow redemption on the 
ground that the mortgagors could not be allowed to 
take advantage of their failure to give a conveyance, 
because to give them a‘decree would be in effect to 
assist them in perpetrating a fraud on the vendee. 
The learned Judge cited with approval the case of 
Venkatesh Damodar v. Mallappa Bhimpapa (2), 
where it was held that, when the plaintiff agreed to 
sell certain property to the defendants who were 
already in possession and the defendants paid up the 
purchase money but omitted to take a_ registered 
conveyance, the plaintiff was not entitled to recover 
possession even though the right to obtain specifie 
performance of the agreement to sell had become 
time-barred. In this Indian case it may be noted 
that the defendants were already in possession when 
the alleged sale took place. 
~ @) (1922) 1 LBR.462. (2) (921) 46 Bom. 722. 
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In 1923 Duckworth, J., dealt with a similar case, 
viz., Special Civil Second Appeal No. 89 of 1923 Ma 
Pyone and two others v. Ma U and two others where 
the mortgagees resisted a suit for redemption relying 
upon an invalid sale. The learned Judge recognised 
the validity of a plea of possession under a contract 
of sale. 

In 1924 the same principle was adopted by a 
Full Bench of five Judges in the case of Maung 
Myat Tha Zan and two v. Ma Dun and one (1). The 
Bench held: “It is a valid defence that the defend- 
ant was given possession of the property by the legal 
owner in a transaction which purported to be a sale 
and which would be a sale but for the fact that no 
registered instrument was executed as required by 
section 54 of the Transfer of Property Act. 

Three months later Duckworth, J, dealt with a 
case, Ma Ma E and two v. Maung Tun (2), where 
the mortgage with possession was followed by an 
invalid sale. The learned Judge followed Maung Shwe 
Hmon’s case as well as Venkatesh Domodar’s case 
and decided that the plaintiff could not be allowed 
to take advantage of his omission to give a registered 
conveyance and that the defendants were entitled to 
retain possession. 

A fortnight later Carr, J., disposed of a similar 
case, namely Ma Shwe Kin v. Ka Hoe and one in 
Civil Second Appeal No. 308 of 1923. There is also a 
mortgage with possession was followed by an invalid sale. 
He came to an opposite decision and allowed redemption. 
He did not follow Maung Myat Tha Zan’s case 
and observed that to apply the doctrine of part 
performance laid down in that case it was essential 
that possession must have been given under a 
contract of sale and should be referable to no other title. 


(1) (1924) 2 Ran. 285. (2) (1924) 2 Ran. 479. 


18 


273 


1928 


C.A.M.K.R, 
CHETTIAR 
v. 
Ma Kyaw 
AND 
OTHERS. 


aan Ba, 


274 


1928 


C.A.M.K.R. 


CHETTIAR 
v. 
Ma Kyaw 
AND 
OTHERS, 


aa Ba, 


INDIAN LAW REPORTS. [VoL. VI 


In 1925 Lentaigne, J., in the case of Myat Tun 
Aung and one v. Maung Lu Pu (1), dealt with a 
simple mortgage followed by an invalid sale. The 
learned Judge held that the possession by a mortgagee 
being ordinarily referable to his mortgage or to his 
influence over the mortgagee by reason of such mort- 
gage, the possession in the present case could not be 
relied upon as part performance of an agreement to sell. 
He further held that the mortgage being by a 
registered deed, evidence of a subsequent oral 
agreement of sale would be inadmissible under section 
92 (4) of the Evidence Act. 

In 1926 a Full Bench of four Judges dealt with 
a similar case, namely a case where a_ simple 
mortgage was alleged to have been converted into a 
sale without any registered. deed. The Bench held 
that the invalid sale can be proved in equity and 
as a shield. It overruled Myat Tun Aung’s case 
decided by Lentaigne, J. 

The above Full Bench dealt with a simple 
mortgage and not with a mortgage with possession 
as in the present case. As regards a mortgage with 
possession we have cited two single Judge cases 
namely Ma Ma E’s case decided by Duckworth, J., 
and Ma Shwe Kin’s case decided by Carr, J. Those 
two cases were decided in the same month with an 
interval of about a fortnight and curiously enough 
they were contrary to each other. One of them 
recognises the validity of plea of possession under 
a contract of sale while the other refuses to recognise 
such plea. Of these two opposite views we with 
due respect to our learned brother Carr disagree with 
his view. | 

It will be seen that the decisions recognising 
the validity of such plea are based on consideration 


(1} (1925) 3 Ran. 243. 
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of equity, part performance, prevention of fraud and __ 1928 
the fiduciary aspect of the vendor’s position. It CAMKR. 
seems immaterial whether or not any change in C™™77™™* 
actual possession took place at the time of sale. As M4 Kyaw 
regards the doctrine of part performance their Lord- otnmrs. 
ships of the Privy Council in Mohamed Musa v. Aghore Mavnc Ba, 
Kumar Ganguli (1), observed that the acts relied * 
on must be unequivocably referable to the contract 
and productive of alteration of circumstances, loss or 
inconvenience though not irretrievable. 

The plea in the present case was that the 
possession of a mortgagee had been converted into 
that of a vendee under a contract of sale. Applying 
the above principle we hold that oral evidence can 
be offered of facts which are referable to the contract 
of sale and productive of a change in the nature of 
possession. We do not think that it is correct to 
say that to apply the doctrine of part performance 
_ possession must have been given under the contract 
of sale, and can be referable to no other title. This 
being our view the decision now appealed against 
must be considered to be correct. The mortgagees 
could continue in possession under the subsequent 
contract of sale. This appeal must therefore fail and 
it is dismissed with costs. 


Heap, J.—I agree and would add a reference to 
two more recent cases in which a similar view has 
been taken. Those cases are Po Sin v. Ma Nyein 
(2), which was decided by a Bench and Po Thin v. 
Tha Hnaw (3), which was decided by a single Judge. 

* * . * * 


(1) (1914) 42 Cal. 8o0r. (3) Special Civil Second Appeal 
(2) (1928) 6 Ran. 276. No. 104 of 1927. : 
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The judgment of Mr. Justice Heald with Mr. Justice 
Darwood, in Maung Po Sin and one v. Ma Nyein 
and six * referred to in the above judgement is as follows:— 


HeatD and Darwoop, JJ.—The ist respondent 
is the widow and the rest of the respondents are 
the children of one Maung Kin. Their case was 
that about the year 1900 or 1901 the 1st respondent 
and her husband Maung Kin mortgaged the land 
in suit with possession to one Maung Tun and his 
wife Ma Hlaing for Rs. 600, that that mortgage was 
still subsisting, and that they were entitled to redeem 
the land, which they now value at Rs. 8,000, for 
Rs. 600 from appellants who are in possession as 
representatives of the original mortgagees, now 
deceased. ; 

The defence was that the transaction, which took 
place in 1907 and not in 1900 or 1901, was a sale 
and not a mortgage, but when the first appellant 
gave evidence he said that Maung Tun, who was 
his father-in-law had told him that he had first 
received the land in mortgage and then got it by 
outright sale for Rs. 600 the sale being duly reported 
to the Revenue authorities. 

The lower Court held that because the alleged 
sale’ took place after 1905, when the Transfer of 
Property Act came into force in Lower Burma, it 
could not be proved and that because the Ist appel- 
lant admitted the original mortgage respondents 
were entitled to a decree for redemption for 
Rs. 600. | 

Appellants appeal’ and it seems clear that the 


learned Judge in the lower Court was not familiar 


with the rulings of this Court in the cases of Ok 





* Civil First Appeal No. 306 of 1926. _ 
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Kyi v. Ma Pu (1), Po Che v. Paw Saing (2) and Myat 
Tha Zan v. Ma Dun (3). or with the ruling of the 
Chief Court in the case of Kaeranath Khan v. 
Latchmi Achi (4). : 

In the last of those cases it was held by a Full 
Bench of the Chief Court that a defendant may 
plead by way of defence to a suit for eviction by 
an owner that he is in possession under a contract 


to sell and that if he can prove the contract it will 


be a valid defence however valuable the property 
may be and whether he has a registered deed of 
transfer or not, or, as others of the learned Judges 
put it, the defendant would have a complete answer 
to the suit if he pleaded successfully that the contract 
for sale had not been terminated and that he was 
ready to complete his part of it if required, since 
so long as the contract subsists the owner can exercise 
his rights of ownership only so far as they are consis- 
tent with his obligations under the contract. In that 
case the plaintiff had agreed to sell the land and 
had given possession to the defendant. It was 
assumed for the purposes of the decision that the 
defendant had not paid the price and the decision 
was in effect that when once the contract for sale 
was established the owner’s sole remedy against the 
purchaser was to sue for the price and that he could 
not recover the land, because the purchaser had a 
right to claim specific performance of the plaintiff’s 
agreement to convey the land to him on his paying 
the price. 

In the case of Myat Tha Zan v. Ma Dun (3), 
heirs of a person who had admittedly been owner 
of the land in dispute sued the persons who were 
in possession of that land to recover possession of 





(1) (1926) 4 Ran. 368. : (3) (1924) 2 Ran. 285. 
(2) Civil Second Appeal 299 of 1924. (4) (1920) 10 L.B.R. 241. 
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it on the strength of that owner’s title. The defence 
was that the owner had agreed to sell the land to 
the defendants, had received the price, and had put 
the defendants into possession, and it was held that 
proof of a valid agreement for sale was a good 
defence to a suit for possession brought by the seller 
against the purchaser in a case where owing to 
failure to execute and register an instrument there 


_had been no legal conveyance of title, and where a 


suit for specific performance of the agreement for 
sale would not be barred by limitation. 

In the two cases mentioned above there was no 
question of a mortgage of the property but in the 
case of Ok Kyi v. Ma Pu (1), there was a mortgage 
and a subsequent agreement for sale of the mort- 
gaged property to the mortgagee. The mortgage in 
that case was a simple mortgage and possession of 
the mortgaged property was given as a result of the 
agreement for sale. The Court in that case also 
held that proof of the agreement for sale was a good 
defence to a suit by the mortgagee to recover 


' possession of the property by redemption of the 


mortgage. The learned Chief Justice however ex- 
pressly limited his decision in that case to cases 


‘where the mortgage was non-possessory and said 


that for obvious reasons different considerations might 
apply in the case of usufructuary mortgages. 

The case of Po Cho v. Paw Saing (2) was a 
case of a_usufructuray mortgage followed by an 
agreement for sale in favour of the mortgagees, but 
part of the consideration for the subsequent sale 
was rent for the mortgaged property which the 
mortgagors had worked as tenants of the mortgagees. 
In that case also it was held that proof of the 
agreement to sell was a good defence to the 

(1) (1926) 4 Ran. 368. (2) Civil Second Appeal 299 of 1924. 
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mortgagor’s suit for redemption. A substantial portion 
of the judgment in that case was cited with approval 
in the case of Ok Kyi v. Ma Pu (1), and if the 
decision in that case was correct it would seem to 
follow that in the present case, if the alleged agree- 
ment to sell the property in suit to the mortgagees 
was established, that agreement would be a_ good 
defence to respondents’ suit for redemption. 

Appellants are admittedly in possession of the 
property, but the possessory mortgage which res- 
pondents set-up would if established explain that 
possession and would put on appellants the burden 
of proving the agreement for sale which they 
allege. 

It is necessary to consider therefore (1) whether 
respondents established the mortgage, and if they 
did establish it, (2) whether appellants proved the 
agreement to sell. 

[The evidence was as follows:—The respondents 
gave oral evidence of the mortgage, and of the 
entry in the Revenue Register No. 1 for 1900-01. 
That note stated that the land was mortgaged by 
Maung Kin and Ma Nyein to Maung Tun with 
possession to Maung Tun for Rs. 600. The note 
was repeated in the registers till 1907-08, where a 
note of sale of the land by Maung Kin and Ma Nyein 
to Maung Tun and Ma Hlaing was substituted. This 
corroborated the story of the 1st appellant that his father- 
in-law Maung Tun told him that he first received 
the land in mortgage and then got it by outright 
sale for Rs. 600. 

Appellants produced the original counterfoil of 
an entry in Register No. 9 by the Circle Thugyt 
dated 12th February 1907 that the land was sold 
by Maung Kin to Maung Tun and his wife for 

: (1) (1926) 4 Ran. 368. 
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Rs. 600 and that the transfer was reported by both 
parties. They also produced a certified copy of the 
entry as to the sale in Register No. 5, the official 
register of transfers of land, and an extract from 
Register No. 1, showing mutation of names. An eye 
witness corroborated the report entered in Register 
No. 9.] 

It is perfectly clear on the evidence that Po Kin 
sold the land to Maung Tun and Ma Hlaing outright 
in 1907, and that the mortgage set up by the respond- 
ents came to an end at that time. It is true that 
there was no transfer of the legal title at that time 
because there was no registered deed, but on the 
rulings cited above the agreement to sell would be 
a good defence to respondents’ suit for redemption, 
and apart from those rulings it seems clear that 
appellants’ possession has been adverse to respond- 
ents for much more than 12 years and that they 
have acquired title as against respondents by 
prescription. 

The judgment and decree of the lower Court 
must therefore be set aside and the respondents’ suit 
must be dismissed with costs for appellants in both 
Courts. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr.. Justice Brown. 


SPECIAL COLLECTOR OF RANGOON rou 


bis June 22. 


KO ZI NA AND OTHERS.* 





Court Fees Act (VII of 1870), s. 8; Art. 1 of First Schedule; Art. 17 (iv) of Second 
Schedule—Court-fee on appeal by Government against award by Court under 
Land Acquisition Act. 


Held, that an appeal by Government against an award of a District Court 
under the Land Acquisition Act is taxable under s. 8 of the Court Fees Act or 
else under Art. 1 of the First Schedule of the Act. Art. 17 (iv) of the Second 
Schedule of the Act does not apply in such a case. Kasturi Chetty v. Deputy 
Collector, Bellary, 21 Mad. 269—referred to. 


Secretary of State for India v. Basan Singh, (1913) P.R. Civil No. 57—dis- 
sented from. 


Gaunt (Assistant Government Advocate) for the 
appellant. 


Christopher for the respondents. 


RuTLepGE, C.J., and Brown, J.—These appeals 
have been filed by the Collector against an award 
by a District Court under the Land Acquisition Act, 
and the question now for decision is what is the 
correct court-fee to pay on this appeal. It is con- 
tended on behalf of the Collector that the fee required 
is one of Rs. 10 only, under the provisions of the 
Second Schedule to the Court Fees Act, item 17 (iv). 
It was held in the case of Kasturi Chetty v. Deputy 
Collector, Bellary (1), that an appeal in such a case 
by the claimant was taxable under section 8 of the 
Act, and that Article 17 (iv) of the Second Schedule 
was not applicable. It is however contended that 
although a claimant in an appeal from an award by 


* Civil First Appeals Nos. 179 to 190 of 1926. 
(x) (1886) 21 Mad. 269. 
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1927 a Collector is bound to pay court-fee ad valorem 
Fs : under the provisions of«section 8 of the Court Fees 
or Rancoon Act, that section does not apply to an appeal on 
Ko ziNa behalf of the Crown. The section lays down that “ the 
AND OTHERS. amount of fee payable . . . . . . on a memo- 


Rortepcz, randum of appeal against an order relating to compen- 

C.J. AND ; . ‘ 

Brown, J. Sation under any Act for the time being in force for 
the acquisition of land for public purposes shall be 
computed according to the difference between the 
amount awarded and the amount claimed by the 
appellant.” When the person whose land is being 
acquired is the appellant there is no difficulty in 
applying the provisions of this section. But when 
the appeal is filed by the Crown difficulties arise. 
The Crown is not a claimant and it is impossible 
therefore to compute the court-fee according to the 
difference between the amount awarded and the 
amount claimed by the appellant without a straining 
of the meaning of the words. But according to the 
first part of the section its provisions apply to all 
appeals in such cases whoever may have filed the 
appeal. That being the case it does not seem to us 
unreasonable to hold that in the case of an appeal 
by the Crown the words “the amount claimed by 
the appellant” mean “the amount the appellant 
claims should have been awarded.” ‘That is certainly 
not the natural meaning of the words, but if the 
section does apply to the case of an appeal by the 
Crown, then it appears to us the only possible 
interpretation of the closing words of the section in 
such a case. And the section quite clearly purports 
to apply to all appeals against an order relating to 
compensation whoever the appellant may be. 

In our opinion however it is not a matter of 
great moment whether in dealing with an appeal by 
the Crown we have to disregard the opening sentence > 
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of section 8 or to put a forced construction on the 
closing words of the section. In our opinion if 
section 8 does not apply to the case then the matter 
comes within the scope of Article 1 of the First 
Schedule of the Court Fees Act. That Article is 
applicable unless the case is otherwise provided for. 
If section 8 does not apply then it is contended that 
this is a case of an appeal in a suit to set aside an 
award and the appeal is therefore taxable under the 
provisions of Article 17 (iv) of the Second Schedule. 
This was the view taken by the Chief Court of the 
Punjab in the case of Secretary of State for India 
v. Basan Singh and others (1). But no reasons were 
given in that case for the decision on that point. 
Article 17 (iv) prescribes the court-fee as ten rupees 
on a “plaint or memorandum of appeal in each of 
the following suits . . .... 
(iv) to set aside an award”’. 
The Article is therefore properly applicable to the 
present case if the proceedings in the District Court 
can be regarded as a “suit to set aside an award”. 
The District Court proceedings certainly have 
reference to an award, but that is clearly not 
sufficient to bring them within the scope of the 
Article. Section 18 of the Land Acquisition Act 
lays down that “any person who has not accepted 
the award (of the Collector) may be written appli- 
cation to the Collector require that the matter be 
referred by the Collector for the determination 
of the Court,” and thereupon the Collector is bound 
to make the required reference. The proceedings 
are thus instituted on reference by the Collector, 
They are not initiated by a plaint, and are not in 
the strict sense of the word a suit at all, Still 
less does it seem to us possible to hold the 
(1) Punjab Record, Civil, 1913, No. 57. | 
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proceedings to be a suit to set aside an award. 
It is true that the matter for the consideration of 
the Court in the proceedings is an award by the 
Collector and that if the Court interferes then the 
original award ceases to have any effect. But if 
the setting aside of the award can be _ properly 
described as an object of the reference at all it is 
only a very small part of what is desired in such 
a reference. No one in such proceedings asks to 
be put back into the same position as he would 
have been in had there been no award. It is 
quite clear that the object of the proceedings is 
to have an award from the Court instead of an 
award from the Collector. When matters in dispute 
between parties are by agreement referred to 
arbitrators, and the arbitrators make an award, it 
is open to a party considering himself aggrieved 
to file a suit to set aside that award, and in such 
a suit the Court has one point and one point 
only before it for decision, whether the award 
should be set aside. It has no power to make a 
different award from the award of the arbitrators. 
Such a suit is hardly capable of valuation and the 
suit would. quite clearly come within the scope of 
Article 17 (iv). In proceedings under the Land 
Acquisition Act the Court is not asked simply to 
avoid the award of the Collector. The Court is 
asked to take the place of the Collector and_ it- 
self to make an award and an appeal from a Court’s 
order is clearly valuable at the amount by which 
the appellant . wishes the sum awarded to be in- 
creased or reduced. We are therefore of opinion 
that proceedings before the Court on a_ reference 
‘by the Collector under the provisions of section 
19 of the Land Acquisition Act.cannot be described 
as a suit to set aside an award within the meaning 
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of the provisions of Article 17 (iv) of the Second 
Schedule of the Court Fees Act. 

It follows that if section 8 of the Court Fees 
Act is not applicable, the provisions of Article 1 
of the First Schedule must be applied, and the 
result will be the same in either case. 

We find that court-fees are payable in these ap- 
peals ad valorem on the difference between the sum 
awarded by the Court and the sum which the 
appellant now claims should have been awarded. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 


AHMED RAHMAN anpb FouR OTHERS 
Uv 


A.L.A.R. CHETTIAR Firm.* 


Court-fee on appeal from order passing final decree for sale in mortgage suit— 


Adjustment of preliminary mortgage decree not an adjustment of suit within 
the meaning of O. 23 r. 3 of Civil Procedure Code (Act V of 1908)—Effect of 
non-certification under O. 21, r. 2—O. 34, r. 5. 

Held, that where an appeal is preferred against an order which is an order 
for a final decree for sale in a mortgage suit, such appeal must be against the 
final decree itself and not against the order as an order, and consequently the 
appeal must be stamped ad valorem. 

Where a mortgage decree-holder applies for a final decree for sale of the 
mortgaged property and the judgment-debtor urges that the decree-holder had 
allowed him an extension of time for payment, held, that such an agreement 
would amountito an adjustment of the preliminary decree and could not be 
recognized by the Court that is bound to pass the final decree for sale in terms 
of the preliminary decree, unless the adjustment was certified to the Court 
under Order 21, rule 2, of the Civil Procedure Code within the prescribed time. 
The alleged agreement cannot be regarded as an adjustment of a suit within 
the meaning of Order 23, rule 3, of the Civil Procedure Code. 

Bajrangi Lal v. Mahabir, 35 All. 476; Jankibai v. Chimna, 22 Bom. L.R. 
811—followed. 


Krishnaswamy for the appellants. 





* Civil First Appeal No..330 of 1927 and Civil Miscellaneous Application 
No. 7 of 1928. ! 
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Heatp and Maunc Ba, JJ.—Respondent sued 
appellants to recover Rs. 16,141-2 due on a mortgage, 
and by consent was given a preliminary mortgage decree 
for that amount with costs, subject to a condition that if 
appellants should pay the sum of Rs. 66,500 with interest 
thereon at one per cent. per mensem in two instalments, 
namely one of Rs. 20,000 with interest thereon to be paid 
on or before the 15th of March 1927, and one of 
Rs. 46,500 with interest thereon to be paid on or before 
the 31st of May 1927, respondent would accept that sum 
in full satisfaction of all his claims against appellants. 

On the 18th of July 1927 respondent filed an appli- . 
cation alleging that he has received from appellants 
only the sum of Rs. 28,400 and he asked for a final 
mortgage decree for sale of the mortgaged properties to 
recover the balance of the mortgage money. 

On the 7th October appellants filed an objection to 
that application in which they alleged that on the 18th 
of May respondent had agreed to extend the time for 
payment of the balance of the money, which was 
payable under the agreement embodied in the consent 
decree, from the 31st of May 1927 to the 31st January 
1928. 

Respondent denied the alleged agreement to extend 
the time and said that even if such an agreement had 
been made the Court could not recognise it because 
appellants were barred by limitation from applying to 
have it recorded as certified. 

The Court accepted the view that it could not 
recognise the adjustment because no application to have 
it recorded had been made within the time limited by 
law, and gave respondent a final decree for sale of the 
mortgaged properties to recover the balance of the ~ 
mortgage money as stated by respondent. 

Appellants claim to be entitled to appeal against the 
lower Court’s order giving respondent a final decree for 
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sale as if it were an order in execution, but it seems 
clear that it was not in fact an order in execution but 
was a judgment in the mortgage suit, and that if 
appellants desire to appeal they must appeal against the 
final decree for sale of the mortgaged property, and 
must stamp their appeal ad valorem. ‘This is the view 
taken in the Full Bench case of Bajrangi Lal v. 
Mahabir Kunwar (1), which was followed by the 
learned Chief Justice of Bombay in the case of Jankibai 
v. Chimna (2) and we accept it. 

We therefore hold that before the appeal can be 
heard it must be stamped ad valorem and we give the 
appellants 20 days within which to supply the deficient 
stamps. 

[Appellants applied for a review. Their Lordships 
gave judgment as follows:—] 


Heatp and Mavunc Ba, JJ.—Respondent holds a 
preliminary mortgage decree against applicants, made in 
a suit for the recovery of his mortgage money by sale of 
the mortgaged property. That decree was made by 
consent and at the time when it was made it was agreed 
between the parties that on applicants’ paying to 
respondent a certain sum by the 31st of May 1927, that 
is within the time allowed in the decree for payment of 
the mortgage money or of the amount payable under 
the agreement, respondent would accept that sum in full 
satisfaction not only of the mortgage debt but also of all 
his claims against applicants. ‘That agreement was by 
consent embodied in the decree. 

Applicants made certain payments but admittedly 
did not pay the full amount mentioned in the agreement 
of the full amount of the mortgage debt. 

On the 18th of July 1927 respondent applied for a 
final decree for sale-of the mortgaged properties. 

(a) (1913) 35 All. 476. | (2) 22 Bom. L.R. 811. a 
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Applicants objected to the making of a final decree on 
the ground that before the expiry of the time fixed in 
the preliminary decree ‘respondent had agreed to allow 
them an extension of time for payment of the full 
amount mentioned in the agreement up to the 3lst of 
January 1928. 

The lower Court said that the alleged agreemen 
would amount to an adjustment of the preliminary 
decree and could not be recognised by the Court 
because applicants had not applied within the period 
of limitation to have it recorded as certified. "The Court 
accordingly granted respondent a final decree for sale 
of the mortgaged properties. 

Applicants appealed to this Court, and their appeal 
was described as an appeal under section 96 (1) read 
with sections 47 and 2 (2) of the Code, that is as an 
appeal against an order made in execution proceedings, 
It was heard as such an appeal and we said that it was 
not an appeal against an order in execution but was an 
appeal against an order in the suit, and that since the 
order against which applicants desired to appeal was an 
order for a final decree for sale on which a final decree 
for sale had actually been made, appellants must appeal 
against the final decree and could not be allowed ta 
appeal against the order as an order. We accordingly 
allowed applicants 20 days within which to stamp theit 
appeal as an appeal against the decree. 

Applicants now ask us to review our judgment on 
the ground that their application was in fact an appli- 
cation made under the provisions of Order 23, rule 3 
and that Order 43, rule 1 (m) expressly allows an appeal 
from an order passed on such an application. 

The orders dealing with the adjustment of suits and 
the adjustment of decrees are. Order 23, rule 3 and 
Order 21, rule 2 respectively.. Mortgage suits are 
anomalous because decrees are made in them at various 
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stages and proceedings in the suit are not necessarily 
terminated by the making either of the preliminary 
decree or of the final decree for sale. Applications in 
the suit can therefore be made after the passing of the 
preliminary decree or of the final decree for sale and 
are of course commonly so made. 

The question which now arises is whether appli- 
cants’ application was in fact an application which could 
properly be made in the suit as an objection to the 
passing of a final decree for sale in accordance with 
thé terms of the preliminary decree, or was in effect 
an application for the recognition of an adjustment of 
the preliminary decree. 

‘The application alleged that on or about the 18th of 
May respondent agreed to accept, as payment under the 
agreement which was embodied in the decree, a pay- 
ment of the money in full if such payment should be 
made by the 31st of January 1928. The date fixed for 
payment in the decree was the 31st of May and the 
alleged agreement if recognised by the Court would 
have the effect of substituting the 31st of January 1928 
for the 31st of May 1927 in the decree. There is no 
provision in Order 34, rule 5, under which the decree 
was made, giving the Court power to extend the time 
for payment, and it follows that, so far as the Court was 
concerned, unless the preliminary decree had been 
adjusted, as it could of course have been, under Order 
21, rule 2, respondent was entitled on application made 
after the 31st of May 1927 to a final decree for sale. 
The position would seem to be that because applicants 
had failed to have the alleged adjustment of the pre- 
liminary decree recorded as certified within the period 
of limitation, the Court was debarred from recognising 
it and was bound to regard the preliminary decree as 
in full force and to pass the final decree for sale in 
accordance therewith on respondent’s application. 
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The Court was of course entitled to consider appli- 
cants’ objection to the making of a final decree, if it was 
an objection which could be entertained on the basis 
that the preliminary decree was still in force, but it 
seems to us that the objection which applicants actually 
took was not an objection of that nature, but was an 
objection that by agreement between the parties the 
terms of the preliminary decree had been altered, 
and that such an agreement could not be. considered 
unless it had been recorded as certified under the 
provisions of Order 21, rule 2. We do not think that 
the alleged agreement could be regarded as an 
adjustment of the suit within the meaning of Order 23, 
rule 3. It was merely an agreement to extend the time 
given by the preliminary decree and in our opinion, 
since the proper steps had not been taken to have that 
adjustment of the decree recorded as certified by the 
Court, it could not be considered as an objection to the 
passing of the final decree for sale. 

We therefore see no reason to review our judgment 
and we reject the application for review. : 

We may note that in view of our opinion that the 
applicants’ objection was not an objection which could 
properly be considered by the Court as an objection to 


the passing of the final decree, applicants will probably 


be well advised not to prosecute their appeal further. 
The interim order for stay of sale. made in these 
proceedings is hereby withdrawn. 


VoL. VI] RANGOON SERIES. 


ORIGINAL CIVIL. 
Before Mr. Fustice Chari. 


MOHAMMED ABDUL KADER 
v. 
FINLAY, FLEMING & Co.* 


Specific Relief Act (I of 1887), s. 42—Declaratory relief strictly @ creation of 
statute—Nature of proprietary right—Negative declaration—Discretionary 
nature of remedy—Party not be restricted in the choice of remedies open 
to him. 

Plaintiff sued the defendants for a declaration that he was entitled to 
use and import in Burma check longyis with the Crown or ‘‘ Taj” mark 
attached thereto, and that that mark did not constitute an infrigement of 
the defendants’ Fez or “‘ Topee”’ mark. Previous to the institution of this 
suit, defendants had field a complaint in respect of the trade-mark, against 
the plaintiff in a Criminal Court, which was pending. 

Held, that the Court has jurisdiction to grant a declaratory relief only 
in cases which conform strictly with the provisions of s. 42 of the Specific 
Relief Act. The right to property referred to in the section is a person’s 
individual right in a particular property and not a general right which he 
possesses in common with other persons. Plaintiff did not require a declaration 
for selling any kind of goods he liked. He was not complaining of any infringe- 
ment of his own trade-mark, but wanted a negative declaration that he was 
not infringing some other persons’ trade-mark. S. 42 of the Act was not 
intended for such a purpose. Even if such a suit lies the remedy was discre- 
tionary and the Court would refuse it as the object of the plaintiff was to prevent 
discretionary and the Court would refuse it as the object of the plaintiff 
was to prevent the defendants from pursuing according to their choice their 
criminal remedy. ; 

Deokali v. Kadernath, 39 Cal. 704; K.R.M.A. firm v. Maung Po Thein 
4 Ran. 22—referred to. 


Patker for the plaintiff. 
McDonnell for the defendants. 


Cuari, J.—The plaintiff files this suit for a decla- 
ration that he is entitled to use and import in 
Burma check Jongyis with the Crown or “ Taj” mark 
attached thereto, and that that mark does. not 
constitute -an infringement of the defendants’ Fez or 
sad Topee ”? mark. 

* Civil Regular Suit No. 559 of 1927. . 
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The case has come up before me for decision 
on a preliminary point whether the present suit for 
a declaration lies, and whether the Court should not, 
in the exercise of its discretion, refuse to grant the 
declaration asked for. 

It is admitted that the defendant filed a complaint 
against the plaintiff in the Magistrate’s Court on the 
10th November, 1927, in respect of the alleged 
infringement of his trade-mark. After appearance by 
the accused before the Magistrate, the plaintiff on 
the 14th of November, 1927, filed the present suit 
for a declaration as stated above. 

It is contended by the defendants in this suit, 
Messrs. Finlay, & Fleming Company, that the object 
of the filing of this suit was to get an adjudication 
on the matters already before the Magistrate; that 
a decision of this Court cannot be binding on the 
Magistrate, who is bound to proceed with the 
criminal case and come to an independent finding 
on the guilt of the accused; and that the declaration 
sought would, therefore, be useless for the purpose 
for which it is asked. 

The plaintiff does not in his plaint in the present 
suit say a word about the criminal complaint. There 
can be no doubt, however, that his object is to get 
an adjudication in this Court on the point involved 
in the complaint. There is noting wrong in his 
anxiety to get an adjudication from this Court 
which, though it may not be binding on him, would 
carry great weight with the Magistrate. The 
authorities cited by the learned advocate for the 
defendants are:—(i) Indian Law Reports, XLVIII 
Allahabad, 88 and (ii) Indian Law Reports, XLVII 
Allahabad, 904. 

They were citedgas supporting the proposition 
that a Civil Court should not grant a declaration in 
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respect of a matter which is actually before another 
Court and over which that Court has jurisdiction, 
but they are cases in which the other Court was 
a specially constituted tribunal having exclusive 
jurisdiction of the matter. These rulings were not 
intended to lay down any principle of general 
application. 

The very object of a declaratory suit is to enable 
the decree in that suit to be used in future litigation 
between the parties in the same or another Court. 
It is for this reason that a plaintiff is enabled by a 
special provision of the Statute to obtain a decree 
which by its nature is inexecutable. 

The learned advocate also cites a case reported 
in Indian Law Reports, XXIII, Calcutta, page 610, 
as an authority that the decision of this Court will 
not bind the Criminal Court. The learned advocate 
for the plaintiff contends that whether this is so or 
not is immaterial, as, if the plaintiff is entitled to the 
remedy he seeks, and if he properly moves a Court 
having jurisdiction, the pendency of a criminal case 
is no ground for refusing him the relief to which 
he is in law entitled. 

The fact that the learned Magistrate thought ft 
to stay proceedings in the criminal case pending the 
civil case is an entirely accidental circumstance. It 
is a matter entirely within his discretion, and he 
exercised that discretion, and in my opinion rightly, 
by staying proceedings in his own Court pending the 
decision of this Court. 

Thus, though the contention as put forward by 
the learned advocate for the defendants is capable 
of refutation in the manner above indicated, the 
underlying idea, if applied in another way, does 
furnish a strong argument in favour of the defen- 
dants. 
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Before dealing with this point, I shall first con- 
sider whether a suit for the declaratory reliefs claimed 
does lie. It has been held by Sir Benjamin Heald 
and myself in K.K.M.A. Firm v. Maung Po Thein 
(1), that relief by way of a declaratory decree is a 
creation of Statute. The Court has jurisdiction to 
grant that relief only in cases which conform strictly 
with the provisions of section 42 of the Specific 
Relief Act. In my opinion the Court has no inherent 
jurisdiction to grant any kind of a declaratory relief. 

Section 42 of the Specific Relief Act enacts that 
any person entitled to a legal character or right to 
property may institute a suit against any person 
denying or interested to deny his title to such character 
or right. No statutory provision is more liable to 
abuse than section 42 of the Specific Relief Act. 
Attempts are so constantly made to induce the 
Courts to apply that section for purposes for which 
it was never intended that the note of warning 
sounded by Sir Lawrence Jenkins in the case of 
Deokali v. Kedarnath (2), is not uncalled for and 
should always be borne in mind by Courts in 
granting relief under that section. 

The Court in which a declaratory suit is filed 
must not be misled by mere forms, but must look 
through the form at the real substance of the plaintiff’s 
claim and, after careful scrutiny, must satisfy itself 
that the reliefs claimed are such as are contemplated 
and provided for by section 42 of the Act. 

In the Calcutta case the learned Judge analysed 
the reliefs sought and showed how they did not 
conform with the provisions of section 42, and an 
analysis of the reliefs sought in this case leads to a 
similar result. These reliefs do not obviously affect 
any legal character of the plaintiff, and the plaintiff 





(1) (1926) 4 Ran. 22. (2) (1912) 39. Cal. 704. 
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cannot maintain his suit unless they are concerned 
with some right @f his to property.” “The right to 
property referred<46 im section 42° is ‘the plaintiff’s 
individual right- in a particular property. ‘and not a 
general right aehich he possesses in common with all 
or some of his fellow citizens. 

The plaintiff in this suit asks first that he is 
entitled to.use»and import in Burma check Jongyis 
with the picture of a Crown or “Taj” mark. He 
does not base this claim on any individual right of his. 
He is, of course, entitled to import any kind of goods 
and sell the same so long as he does not infringe the 
rights of others. No declaration is necessary for this 
purpose, and. a declaration of this kind is of the 
same character as if a person moves a Court for a 
declaration that he is entitled to walk on the footpath. 

The second prayer is one to the effect that the 
plaintiff's “Crown” or “Taj” mark does not con- 
stitute an infringement on the defendants’ “ 'Topee”’ 

r ‘“ Fez” mark. 

Now, what is the meaning of this relief and 
what does the plaintiff really want? He does not 
complain of any infringement of his trade-mark but 
wants a declaration that he (the plaintiff), is not 
infringing on the trade-mark of some other person, 
(the defendants). The plaintiff, in effect, asks for a 
declaration that in any suit the defendants may file, 
they (the defendants) are not entitled to succeed. It is 
as if a person, without claiming any right himself, 
seeks a declaration that he is not committing trespass 
on the land of someone else. Section 42 was not 
intended for such a purpose. 

I am, therefore, of opinion that the reliefs sought 
by the plaintiff are not reliefs contemplated by section 


42 of the Specific Relief nes, and that, therefore, Ra 


suit does not. lie. 
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Turning now to the argument of the learned 
advocate for the defendants, should the Court in this 
case grant a declaratory relief? The grant of such a 
relief is in the descretion of the Court and, even if 
a suit did lie, the Court may, for good reasons, 
refuse to grant relief. In my opinion this is a case 
in which the Court, in the exercise of its discretion, 
snould refuse to enquire into the allegations of the 
plaintiff. My reasons are as follows:— 

It is for the person whose trade-mark is infringed 
to complain of the infringement. Such a person has 
two remedies open to him. He can file a complaint 
in a Criminal Court, or he can get an injunction 
from a Civil Court. He may choose the former 
remedy as being the more expeditious. Whatever 
his reasons may be, the choice is entirely his, and 
it is not for the person who is alleged to have 
infringed on his rights to dictate to the owner or 
proprietor of the trade-mark what remedy he shall 
seek. In the case of a private prosecution in which 
a civil or quasi-civil right is involved, a Magistrate, 
naturally and properly is bound to stay his hand still 
a civil suit in which the same right is in question is 
adjudicated upon. The judgment of the Civil Court, 
whether binding or not, can always be tendered in evi- 
dence in the criminal case. ‘The result of entertaining 
a suit of this description in which an extraordinary 
negative declaration is sought will be to render the 
provisions of the Indian Penal Code nugatory and 
prevent the owners of trade-mark from seeking 
relief in any but a Civil Court. When the aggrieved 
party files a complaint before a Magistrate his 
opponent, by the simple expedient of a declaratory 
suit and at the trifling expense of ten rupees, can 
drag him out of the Criminal Court to the Civil 
Court. If an injured person has a choice of remedies 
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or tribunals, Courts of law never interfere in his 
choice, except in very special cases and for the most 
cogent reason. It stands to reason that they cannot 
lend countenance to legal subterfuges by which his 
opponent tries to interfere with that choice. 

For these reasons I hold that the suit for the 
declaratory . reliefs claimed does not lie, and that 
even if it did, the Court, in the exercise of its 
discretion, should refuse to grant such reliefs. 

I, therefore, dismiss the plaintiff’s suit with costs, 
advocate’s fee five gold mohurs. 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Fustice Brown. 


T. C. BOSE 
v 


OBEDUR RAHMAN CHOWDHURY.* 


Limitation Act (IX of 1908), Sch. I, Arts. 59, 132—On demand loan secured by 
mortage, time runs from date of loan—Purchaser from mortgagor not 
made a party by mortgagee in his suit, effect of—Rights of auction- 
purchaser no higher than mortgagee’s—Conflict between auction-purchaser 
and purchaser from mortgagor—Remedy of auction-purchaser. 


Respondent was the purchaser at a Court auction of property which was 
‘sold in execution of a mortgage decree on a simple mortgage, the money being 
repayable on demand. The Mrotgagee had made only the mortgagors parties 
in his suit and had omitted to join the appellant who had purchased the 
property from the mortgagors subject to the mortgage. The executing Court 
put the respondent as auction-purchaser in possession of the property. 
Appellant filed a suit against the respondent for recovery of his possession and 
‘succeeded in the trial Court as well as in the appeal to the High Court which 
held that as the mortgage decree was inoperative against the appellant, he 
‘could not be disturbed in his possession. He had a right to redeem the 
property if he chose, but this right was not a liability which he could be 
«compelled to discharge. Some six years after the auction and more than 
12 years from the date of the mortgage, respondent field a suit against the 
appellant for redemption of the mortgage by the appellant or in default for 


* Special Civil Second Appeal No. 293 of 1927. 
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sale of the property. The trial Court dismissed the suit as time-barred, but the 
District Court ordered a remand. ...Appellant appealed. 

Held, that the appellant was under no personal obligation to discharge 
the mortgage debts and the claim for sale was barred under the provisions of 
Art. 132 of the Limitation Act. Whether the loan is personal or secured by a 
mortgage, if it is payable on demand, time runs from the date of the loan and 
not from the date of demand. The auction-purchaser had no higher rights 
than an assignee of the mortgagee and no fresh period of limitation started by 
reason of the mortgage decree for sale. If the respondent now wished to alter 
his claim into one for possession, even if he could be allowed to do so, the matter 
was res judicata between the parties owing to the decision in the previous 
suit between them. 


Perianna v. Muthuvira, 21 Mad. 130—referred to. 


A. B. Banerji for the appellant. 
N. N. Burjorjee for the respondent. 


RUTLEDGE, C.J., and Brown, J.—On the 16th of 
March 1914, two persons Abdul High and Kala Kasim 
mortgaged three pieces of land to one U Po Kyaw for 
Rs. 3,000 bearing interest at Rs. 1/8 per cent. per 
month. The mortgage was a simple one and the 
money lent was repayable on demand. On the 12th 
of September 1918, the present appellant, ‘T’. C. Bose, 
purchased two of the pieces of land mortgaged from 
Abdul High, the original owner. On the 9th of 
June 1919 the mortgagee filed a suit on his mort- 
gage against the two mortgagors, but did not join 
the appellant as a party. A mortgage decree was 
obtained and the property was sold in execution of the 
decree and purchased by the respondent Chowdhury 
on the 14th of June 1920. 

The suit out of which this appeal has arisen was 
filed on the 27th September 1926 and in his plaint 
the respondent claimed payment of the original mort- 
gage amount or in default sale of the land in dispute. 
The suit was dismissed by the trial Court on the 
ground that it was barred by limitation. The trial 
Court’s decree was set aside by the. District Court on 


VoL. VI] RANGOON SERIES. 


appeal and the case was remanded to the trial Court 
for trial on its merits. It is against this decree of 
the appellate Court that the present. appeal is filed. 

The appellant is clearly under no personal obli- 
gation to pay the money due and that part of the 
plaintiff's claim which relates to personal payments 
must therefore fail. The question for decision is 
whether the claim to enforce the payment by sale of the 
property is barred by limitation or not. It is not 
disputed that the article of the Limitation Act applicable 
to the case is Article 132 and limitation for the purposes 
of that article runs from the time when the money sued 
for becomes due. The learned District Judge held that 
the respondent’s suit was based.on the mortgage decree 
and that limitation would not begin to run till the date 
of that decree. We do not however think it possible 
to uphold this contention. The respondent by _ his 
purchase at the auction sale acquired the right, title and 
interest in the property of the mortgagee and such right, 
title and interest as the mortgagor had on the date 
of the suit. On the date of suit, the mortgagor had no 
interest in the property left. The mortgagee had the 
right of sale and it is as assignee of this right that the 
respondent makes his present claim. ‘The position in 
this respect is precisely the same as if he had purchased 
privately the right, title and interest of the mortgagee. 
He cannot claim a greater right than the mortgagee had 
in the matter and the mere fact that a particular right 
has changed hands by assignment does not operate 
to cause a fresh period of limitation to run. It 
seems to us therefore that limitation runs in the same 
way as though the original mortgagee had been the 
plaintiff. The time from which the period began to 
run is when the money sued for became due. 

It has been suggested. that as the money was 
payable on demand, it would not become due until a 
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demand had been made, but on this point we are 
of opinion that the view taken in the case of Perianna 
Goundan v. Muthuvira Goundan and another (1), is 
correct. As pointed out in that case under Article 
59 of the Limitation Act, limitation in the case of 
money lent under an agreement that it shall be 
payable on demand runs from the time when the 
loan is made and it would be anomalous if limit- 
ation ran from a different time in a case where the 
money was lent on an agreement that it should be 
payable on demand but is also secured by a mortgage 
deed. We agree that it is not necessary in cases like 
the present that an actual demand should be made for 
limitation to commence under Article 132. In this 
view of the case, limitation in this suit ran from the 16th 
of March 1914 and the suit was already barred on the 
27th of September 1926, the date on which it was filed. 
We therefore are of opinion that the trial Court was 
right in holding that the suit as framed is barred by 
limitation. 

The plaintiff now asks that, if we take this view, we 
should allow him to amend his plaint and alter his 
claim into one for possession of the land. 

The appellant bought the land subject to the 
prior mortgage and the operation of the law of 
limitation works hardly on the respondent in this 
case. In spite therefore of the late stage at which 
this application to be allowed to amend has been 
made, we should be inclined to allow the application 
if we thought that the amendment of the plaint on 
the lines suggested would have any useful result. 
There are conflicting authorities on the general 
question whether in a case such as the present the 
respondent would have the right to claim possession 
unless the mortagage debt is first paid off ; but so 

(1) (1897) 21 Mad. 139. 
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far as this particular claim is concerned the matter 
seems to us to have already been decided. After 
purchasing the land at the Court auction, the respon- 
dent, Chowdhury, was put in possession of the land 
by the Court in execution. The appellant, T. C. Bose, 
then brought a suit against Chowdhury for recovery 
of possession. That suit was decreed in his favour 
and the matter eventually came on appeal to this 
Court which confirmed the decree of the trial Court.* 
In the course of the judgment in that case the 
following passage occurs:— 

“The principal ground of appeal is that the 
plaintiff is not entitled to possession without redeem- 
ing the mortgage subject to which, at the best, he 
purchased. The principle involved in this contention 
sounds equitable and is also proper to avoid multi- 
plicity of suits. But it remains to decide whether 
in law it is enforceable. It is settled law that the 
rights which Mr. Bose might have had at the time 
of his purchase were entirely unaffected either by 
U Po Kyaw’s suit to which he was not a party or 
by the sale thereunder. Mr. Bose had acquired a 
right of redemption and such right is a legal right 
which he may seek to enforce but not a liability 
which he may be compelled to discharge. It is 
open to him to choose his own time. The decree in 
the mortgage suit being inoperative as against him 
the auction-purchaser was not entitled to disturb his 
possession.” 

Here there was clearly an adjudication on the 
question whether the respondent, Chowdhury, was 
entitled to claim possession against the appellant, 
T. C. Bose, and the principle of res judicata will 
operate to prevent any suit for possession now from 





* Civil First Appeal No. 192 of 1924 from the judgment of the District 
Court of Maubin in Civil Regular Suit No. 8 of 1922. 
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being successful. ‘That being so, we must refuse the 
application to amend. ~ 

We therefore set aside the decree of _ District 
Court and restore that of the trial Court dismissing 
the plaintiff-respondent’s suit ; but in view of the 
fact that the appellant’s rights were at the time of 
his purchase clearly subject to the mortgage and in 
all the circumstances of the case we do not think it 
necessary to allow the defendant-appellant his costs. 
The parties to this appeal will bear their own costs 
in all three Courts. 


PRIVY COUNCIL. 
J. N. SURTY (Plaintiff) 


@. 


T.S. CHETTYAR, a Firm (Defendant). 
(On Appeal from the High Court at Rangcon.) 


Indian Limitation Act (IX of 1908), s. 12, sub-sec.2—Time for appealing from 
decree—Time requisite for obtaining copy of decree—Rule of High Court 
dispensing with filing of copy of decree with memorandum of appeal. 


Section 12, sub-section 2 of the Indian Limitation Act, 1908, which excludes 
from the period of limitation for appealing from a decree the time requisite for 
obtaining a copy of it, applies even when by a rule of the High Court the 
memorandum of appeal need not be accompanied by a copy of the decree. 

So held as being the preponderating opinion in conflicting decisions of 
different High Courts, and being in accordance with the language of the section, 

The word “ requisite’? means “‘ properly required’? and throws upon the 
appellant’s legal advisers the necessity of showing that no part of the delay 
beyond the prescribed period is due to their defav It. 


Haji Hassum v. Nur Mahomed, (1904) 28 Bom. 643; Kivpa Ram v. Rakhi, 
(2907) P.R. No. 114, and Kalipada v. Shekhar Basini, (1916) 24 Cal. L. J. 235— 
approved. ‘ 

Fazal Muhammad vy. Phul Kuar, (1879) 2 All. 192 (F.B.)—distinguished: 

Jadhoji Raghoji v. Rajoo Babaji, (1899) 1 Bom. L.R. 112 and Kumara 


_. Akkappa Nayanim v. Sithala Naidu, (1897) 20 Mad. 476 and Abu Backer 


Sahib v. Secretary of State for India, (1907) 34. Mad. 505 (F.B.)—disapproved. 





* PRESENT:—LORD PHILLIMoRE, LorD BLANESBURGH AND: Mr. AMEER ALL. 


VoL. VI] RANGOON SERIES. 


Pramatha Nath Roy v. Lel. (1922) 49 Cal. 999 L.R. 49 L.A. 307 and Wajid 
Ali Shah v. Nawel Kishore, (1893) 17 All. 213—+referred to. 
Judgment of the High Court, 4 Ran. z65—reversed. 


Appeal (No. 56 of 1927) by special leave from 
two decrees of the High Court in its Appellate 
Jurisdiction (June 8, 1925 and February 26, 1926) 
the first dismissing, as barred by limitation, an appeal 
from a decree of the High Court in its Original 
Jurisdiction, and the second refusing an application 
for review. 

The only question in the present appeal was 
whether an appeal by the present appellant from a 
decree of the High Court in its Original Jurisdiction 
dated January 8, 1925, was barred by limitation. 

By the Indian Limitation Act, 1908, Sch. I, Art. 
151, the period allowed was 20 days. Section 12, 
sub-section 2 provided that in computing the period 
the “time requisite for obtaining a copy of the 
decree” should be excluded. By Order XLI, r. 1 
of the Code of Civil Procedure, 1908, a memorandum 
of appeal had to be accompanied by a copy of the 
decree as well as of the judgment ; but a rule of the 
High Court, made under section 122 -of the Code, 
provided that a memorandum of appeal against a 
decree of the High Court might be presented without 
a copy of the decree. The terms of section 12 and 
of the rule of the High Court are set out in the 
judgment of the judicial Committee. 

Affidavits filed by the appellant’s legal advisers, 
with a petition for an extension of time, stated that 
an application for copies of both the judgment and 
the decree was made on January 8, 1925, the date 
on which the judgment. was delivered ; that on March 
25 a copy of the judgment was ready for delivery, 
but that a copy of the decree was not ready until 
April 27, when it was obtained on payment of an 
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urgent fee. The affidavits alleged ignorance of the 
rule of the High Court. 

The petition was heard by Robinson, C.J., and 
Brown, J. They doubted the alleged ignorance of 
the rule and were of opinion that in any case ‘no 
ground for indulgence had been shown ; the appeal 
was accordingly dismissed. ‘The effect of section 12, 
sub-section 2, of the Indian Limitation Act was not 
argued upon the application. 

The appellant petitioned for review of judgment 
on the ground that he was entitled under section 12, 
sub-section 2 to the time requisite for obtaining the 
copy of the decree, and that consequently the appeal 
was in time. The Court admitted a review, being 
of opinion that, having regard to the affidavits, the 
alleged error could be regarded as one apparent on 
the face of the record. 

The hearing on review took place before Rutledge, 
C.J., and Chari, J., who held that the appeal was 
barred. The learned Judges were of opinion, shortly 
stated, that as the rule made it unnecessary to file a 
copy of the decree, the time occupied in obtaining 
it could not be regarded as “ requisite”? within the 
meaning of section 12, sub-section 2. The pro- 
ceedings are reported at 4 Ran. 265. 

The High Court granted a certificate that the 
matter was one fit for appeal to the Privy Council, 
but the appellant having failed to give security with- 
in the time requisite the certificate was revoked. 

The Judicial Committee granted special leave to 
appeal. | 

1928. Fanuary 23, 24. Kenworthy Brown and 
Parikh for the appellant. Under section 12, sub- 
section 2 of the Indian Limitation Act, 1908, the 
time occupied in obtaining a copy of the decree was 
to be excluded, it not being suggested that there 
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was any delay or default by-the appellant whereby 
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that time exceeded the “time requisite.” Rule 5 of J.N. Surry 


the High Court rules gave the appellant the. privi- 
lege of filing a memorandum without a copy of the 
decree, but did not effect ‘the plain and uncon- 
ditional provision in section 12, sub-section 2... That 
provision would operate even if it was to be assumed 
that the copy could be required only for the purpose 
of filing, for the “‘ time requisite” to do an act does 
not depend upon whether in any particular case the 
act is required to be done. But, as was pointed out 
by the Full Bench of the Allahabad High Court in 
Wajid Ali Shah vy. Nawal Kishore (1), an appellant 
may well require to see the terms of the judgment and 
decree before filing his memorandum. There have been 
conflicting opinions in India on the present question 
but the weight of authority supports the appellant: 
Bihari Loll Mookherjee v. Mongolanath (2), Kalipada 
Karmakar vy. Sekhar Basini Dasya (3), Haji Hassum 
v. Nur Mahomed (4), Kirka Ram vy. Rakhy (5), Mahabir 
Prasad Tewari v. Jamuna Singh (6). Although the 
present question did not arise in Pramatha Nath Roy 
v. Lee (7), the judgment of the Board assumes that 
section 12, sub-section 2 applies generally. If the 
rule of the High Court was intended to alter the 
effect of section 12, sub-section 2 it is ultra vires. 

Sir George Lowndes, K.C., and Jardine for the 
respondent. Section 12 of the Indian Limitation Act, 
1908, is to be presumed to have been enacted in 
relation to Order XLI, r. 1 of the Code of Civil 
Procedure, 1908, which requires that copies of both 
the decree and judgment should accompany the 
memorandum of appeal. A copy of the decree not 


(1) (1893) I-L.R. 17 All. 213, 216. (4) (1904) LL.R. 28 Bom. 643. 
(2) (1879) I.L.R. 5 Cal. 110. (5) (1917) P.R. No. 114. 
(3) (1916) 24 Cal. L.J. 235. (6) (1922) ILL.R. 1 Pat. 432. 
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being necessary in this case owing to the rule of the 
High Court, no time was “ requisite” within the 
meaning of section 12 for the purpose of obtaining 
it. An appellant does not require a copy of the 


‘decree as well as of the judgment unless he has to 


file both. The respondent’s contention is supported 
by Fazal Muhammad v. Phul Kuar (1), Kumara 
Akkappa Nayanim v. Sithala Naidu (2), Abu Backer 
Sahib vy. Secretary of State for India (3), Fadhoji 
Raghoji v. Rajoo Babaji (4). It was not competent 
to the Bombay Court in Haji Hassum v. Nur 
Mahomed (5) to reverse its previous decision. The 


‘present point was not before the Board in Pramatha 


Nath Roy v. Lee (6); in that case the rule of the 


‘High Court required both documents to be filed. 


Having regard to the Rangoon rule no time was 
requisite within the meaning of section 12} it is not 
contended that the rule effected an alteration in the 
section. 


Kenworthy Brown in reply. No question as to the 
effect of section 12 of the Limitation Act, 1877, 
arose in Fazal Muhammad v. Phul Kuar (7). The 
appeal was under the letters patent, and by a rule 
of the High Court (8) the period prescribed for 
appealing was 90 days with a discretion in the Court to 
extend the time. As appears from section 4 of the 
Act of 1877, section 12 operated only where the Act 
itself prescribed a period for limitation, and the Act 
prescribed no period in the case of a letters patent 
appeal in Allahabad (see Sch. II, Art. 151). 





(1) (1922) ILL.R. 49 Cal. 9993 (5) (1899) 1 Bom. L.R* 112. 
L.R. 49 I.A. 307. (6) (1904) I.L.R. 28 Bom. 643. 
(2) (1879) L.L.R. 2 All. (F.B.) 192. (7) (1879) I-L.R. 2 All. (F.B.) 192. 
(3) (1897) I.L.R. 20 Mad. 476. (8) The rule was made presumably under 
(4) (1909) I.L.R. 34 Mad. (F.B.) 505. section 19 of Act XXIV of 1866. ~ 
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Sir George Lowndes, K.C., conceded that the 
Allahabad decision did not apply in the present case. 

February 14. The judgment of their Lordships 
was delivered by:— 


. - Lorp PHitiewore.—The appellant is plaintiff in a 
suit brought on the original side of the High Court 
of Rangoon which was dismissed on the 8th January, 
1925. On the 28th April he presented to the 
appellate side of the Court a memorandum of appeal 
against the decree. 

The Judge before whom the appeal came for 
admission noted that the appeal appeared to be out 
of time and directed that this point should be argued 
as a preliminary question before a bench of the High 
Court. Thereupon the appellant filed affidavits 
explaining the delay, and also a petition praying for 
an extension of time. The Court decided that he 
was in delay, and that no sufficient reason had been 
shown for any indulgence and dismissed the appeal. 


Thereupon the appellant applied for a review of 
the decree dismissing the appeal, and for the first 
time argued that under the provisions of the Indian 
Limitation Act, the time during which he was 
procuring a copy of the decree and a copy of what 
is called the judgment—that is, the Judge’s reasons 
for the decree—was not to be reckoned as part of 
the period of 20 days which was prescribed by 
Article 151 for such appeals. 

To this it was answered by the respondents that 
this section applied only to cases where the Code of 
Civil Procedure required that the memorandum of 
appeal should be accompanied by copies of the 
judgment and decree, and that by the rules of — the 
High Court of Rangoon, which could modify that 
Code, where the appeal presented was not from a 
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decree in the mofussil but from the original side of 
the same Court, the appeal could be presented with- 
out annexing the two documents, and that cessante 
ratione cessat lex, and, therefore, the period of 20 
days was unqualified. 

It’ may perhaps be questioned whether the 


appellant, who had not taken this point when the 


matter first came to be argued, was entitled to raise 
it by a proceeding in review ; but leave was given 
to him so to apply. The Court then heard his 
arguments, but decided in favour of the respondents 
affirming its previous decision that the appeal was 
out of time. It is from this decision that the 
present appeal is brought. 

Section 12 of the Limitation Act provides (inter 
alia) as follows:— 

**(2) In computing the period of limtiation prescribed for 
an appeal, an application for leave to appeal and an 
application for a review of judgment, the day on which 
the judgment complained of was pronounced, and the time 
requisite for obtaining a copy of the decree, sentence or 
order appealed from or sought to be reviewed, shall be 
excluded, 

(3) Where a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded.” 

Under the Code of Civil Procedure, Order 41, 
Rule 1 makes it necessary that the memorandum of 
appeal should be accompanied by copies of the 
decree and judgment, and this is the general rule. 
Section 122, however, gives power to the High 
Courts, established under the Indian High Courts 
Act, 1861, and the Chief Courts of the Punjab and 
Lower Burma, to annul, alter or add to the rules in 
the code, and by the Government of India Act, 1915, 
this power is extended to other High Courts. Several 
High .and Chief Courts have exercised this power, 
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and in particular this High Court has made rules - 
in the following terms:— 


“Memoranda of appeal and applications for revision. 
shall be accompanied by certified copies of the following | 


documents :— 
“(1) The decree or order against which an appeal or. an 
application is made, 
(2) The judgment on which such decree or order is 
founded unless the Court dispenses therewith, and 
“(3) In appeals. and applications from appellate decrees 
or orders the judgment of the Court of First-Instance, 
unless the Court dispenses therewitl.. . 
‘Provided that a memorandum of appeal against a decree 
or order of the High Court in the exercise of its Original 
Civil Jurisdiction may be presented without a certified copy of 
tle decree or formal order accompanying it.” 


It is therefore not necessary.on an appeal to the 
appellate side that the memorandum of appeal should 


have both documents annexed to it. “And if. the only 


reason for excluding the time for procuring these 
documents was that they were necessary to the presen- 
tation of the appeal, it might be said that the provisions 


of section 12 could not have. been meant to. apply to. 


such a case. 


Even so, however, there would be a difficulty in 


dealing with the grammatical construction of the words ; 
but their Lordships, if they had found a consistent 
course of practice, would have been disposed.to accept 
the construction put upon them by the High Court of 
Rangoon. When, however, the matter comes to be 
examined, it is found that there have been divergencies 


of opinion in the several High Courts, and that the more 
prevalent opinion is not that which has been taken by 


the High Court of Rangoon. | 
In Haji Hassum v. Nur Mahomed (1), Sir Lawrence 
Jenkins, C.J., and Batchelor, J., held that in reckoning 





(1) (1904) 28 Bom. 643. 
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thé time for presenting. an appeal, the time required 


i NP Suitty: for obtaining a copy of a-judgmentmust be excluded, 
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even though by the rules of the Court it was not neces- 
saty to’ obtain a copy of the judgment to file with the 
memorandum of appeal. 

In Kirka v. Ram Rakhy (1), the Court held that 
section 12 of the Limitation Act applied to appeals 
under Section 70 of the Punjab Courts Act under 
which the period for appealing was 90 days, and that 
the time required for obtaining copies of the judgment 
and decree must be excluded, though by the rules of 
the Court such copies were not required to be annexed 
to the memorandum in that particular class of appeal. 

In Kalipada v. Shekhar Basini (2), Sir Lancelot 
Sanderson, C.J., and Mookerjee, J., held that in a 
case where the period of 90 days was prescribed for 
appealing, Section 12 of the Limitation Act excluded 
the period required for obtaining a copy of the decree, 
even though the rules did not prescribe that a copy of 
the decree should be attached to the application. 

_ The point also arose, though indirectly, as a matter 
for consideration, on Wajd Ali Shah v. Nawal Kishore 
(3). In that case the argument began from the other 
end. It was contended for the respondent that it must 
be the rule that a copy of the decree should be annexed 
to the memorandum of appeal, because the Limitation 
Act excluded the time for procuring that copy. But the 
reply made by Sir John Edge, C.J., presiding over the 
Full Bench, was that there might be otlier reasoris for 
giving to the appellant this time. The Chief Justice 
pointed out that the Legislature might intend to give 
possible appellants time to consider the terms of the 
decree before hurrying into an appeal from. it. 


(x) (1907) PR: No. 11g: (2) (1916) 24 Cal. LJ. 235. 
(3) (4893) 17 All. 213. 
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To these authorities it should perhaps be added that 
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in the case of Pramatha Nath Roy v. Lee (1), it seems J.N. Sv Baan 


to have been assumed that the time properly required 
for obtaining copies of the two documents was to be 
excluded, the discussion turning upon the question 
whether the steps taken by the appellants were 
sufficiently prompt to entitle him to the benefit of this 
provision. 

It appeared at one time during the course of the 
argument that an earlier decision of a Full Bench of the 
High Court of Allahabad when Sir Robert Stewart was 
Chief Justice [Fazal Muhammed v. Phul Kuar (2)], was 
to the contrary effect ; but after closer examination it 
was discovered by their Lordships that the case was 
not a decision on the Limitation Act, but upon what is 
known as a letters-patent appeal, that is an appeal under 
the clause in the chapter constituting the Court ; a rule 
fixed the period for appeal and there was no provision 
like that in the Limitation Act for excluding the period 
of time required for getting copies of the judgment and 
decree. 

The learned counsel for the respondents who, at 
first, relied upon this case, upon consideration, saw that 
this was so, and withdrew the case from his argument. 
It seems however, that other tribunals have not been 
equally fortunate in discovery. The three other 
decisions on which the respondents relied take their 
origin from a misapprehension of this case in 2 Allahabad. 

In Jadhojt Raghoji v. Rajoo Babaji (3), the Court 
expressed the opinion that inasmuch as the annexation 
of the two documents to the memorandum of appeal 
was not necessary, the exclusion provided by section 
12 of the Limitation Act did not apply. However, 
in the circumstances the Court held that the delay 


(1) (1922) 49 Cal. 999; L.R. 49 L.A. 307. (2) (1879) 2 All. 192. 
(3) (1899) 1 Bom. L.R. 112. 
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1928 might be excused, and allowed the appeal to proceed. 
J.N. Surry This may explain why the apparently opposite case in 

t.s.  LL.R. 28 Bombay come to be decided without referring 
CuErTYAR, the matter to a full bench. 

There is, at any rate, this to be said, the earlier 
case in 1 Bombay professes to be founded on the case 
in 2. Allahabad which, as already observed, when 
closely investigated, affords no such foundation. 

Then there are two cases on the High Court of 
Madras. The earlier one, Kumara Akkappa Nayanim 
v. Sithala Naidu (1),. decided in 1897 by Sir Arthur 
Collins, C.J., and Shephard, J., in which it was held 
definitely that the period was not to be. deducted, 
the Chief Justice saying “‘ that the provision can only 
be held. to apply where it is necessary to file with 
such appeal a copy of the decree or judgment,” and 
Shephard, J., quoting the case in 2 Allahabad -as 
supporting his view. 

It so happens, however, that there was another 
ground upon which it could. be held, and was held, 
that the section of the Limitation Act didnot apply, 
as the proceedings were under an Act which is com- 
plete in itself, though this was not the prominent 
ground put forward by the Court. 

Lastly comes the other case [Abu Backer Sahib v. 
Secretary of State for India (2)), the point arising under 
the same Act, and the case being decided like the 
previous one, on both grounds, though on this occasion 
greater prominence was given to the special Act. 

Besides these authorities there are, in the argu- 
ments in the cases cited, references made from time to 
time to unreported cases, and their Lordships have also 
investigated some authorities laid before them which 
however, have no real bearing. The result, as has 


(1) (1897) 20 Mad. 476. - - (2) (1909) 34 Mad. so5 (F.B.). 
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been already stated, is that the preponderance of. 
practice is in favour of the appellant. 

Their Lordships have now to return to the gram- 
matical construction of the Act, and they find plain 
words ditecting that the time requisite for obtaining 
the two documents is to be excluded from computation. 
Section 12 makes no reference to the Code of Civil 
Procedure or to any other Act. It does not say 
why the time is to be excluded, but simply enacts it 
as a positive direction. 

If, indeed, it could be shown that in some particular 
class of cases there could be no object in obtaining the two 
documents, an argument might be offered that no time 
could be requisite for obtaining something not requisite. 
But this is not so. The decree may be complicated, and 
it may be open to draw it up in two different ways, and 
the practitioner, may well want to see its form before 
attacking it by his memorandum of appeal. As to the 
judgment, no doubt when the case does not come from 
upcountry, the practitioner will have heard it delivered, 
but he may not carry all the points of a long judgment 
in his memory, and as Sir John Edge says, the legislature 
may not wish him to hurry to make a decision till he has 
well considered it. 

There is force no doubt in the observation made 
in the High Court that the elimination of the require- 
ment to obtain copies of the documents was part of 
an effort to combat the dilatoriness of some Indian 
practitioners ; and their Lordships would be unwilling 
to discourage any such effort. All, however, that can be 
done as the law stands, is for the High Courts to be 
strict in applying the provision of exclusion. 

The word “ requisite” is a strong word ; it may be 
regarded as meaning something more than the word 
required. It means “ properly required,” and it throws 
upon the pleader or counsel for the appellant the necessity 
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of showing that no part of the delay beyond the prescribed 
period is due to his defauit. 

But for that time which is taken up by his 
opponent in drawing up the decree or by the officials 
of the Court in preparing and issuing the two 
documents, he is not responsible. 

Their Lordships will therefore humbly advise His 
Majesty that the appeal should be allowed and the case 
remitted to the High Court to be heard upon its merits. 
The appellant must have the costs of the appeal to His 
Majesty in Council and the costs of the first hearing 
when the admissibility of his appeal was discussed in 
the High Court. Inasmuch, however, as he did not take 
the right point on that occasion and thereby brought 
about the application in review, he must pay the costs 


of that application by way e deduction from those 
awarded to him. 


Solicitor for appellant—¥. E. Lambert. 


_ Solicitors for respondents—Cutler, Allingham @& 
Ford. 
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APPELLATE CIVIL. 
Before Mr. Justice Brown. 


PINDEE xga8 
D Feb. 14. 


U HPA aAnp ONE. * 





Possession of Land under contract for sale a shield against owner’s claim—Pur- 
chaser by registered deed from owner, position of —Registered purchaser with- 
out notice of previous oral purchase, takes precedence—Possession of previous 
owner as tenant of previous unregistered purchaser is no notice to subsequent 
registered purchaser—Registration Act (XV of 1908), ss. 48, 50. 


Held, that although a defendant in possession of land uuder a contract of. 
sale can resist a suit for possession by the owner, or at most as plaintiff can 
ask for a decree that he was in lawful possession of the land, the case is differ- 
ent when a purchaser by registered deed from the owner claims the land. He 
is in law the owner of the land, provided he has no notice of the previous oral 
purchase. Ifthe previous owner remains in possession as tenant of the previous 
unregistered purchaser, such possession is no notice to the subsequent registered 
purchaser of the earlier purchase. 


_ Maung Myat Tha Zan v.Ma Dun, 2 Ran. 285; Moreshwar v. Dattu, 12 
Bom. §69—referred to. 


N. M. Cowasjee for the appellant. 
Ba Thein (1) for the respondent. 


Brown, J.—The respondents, U Hpa and Ma Nan 
Paung, brought a suit against the appellant, Pindee and 
two others, Maung Tha Pon and Ma Sein Kye, for a 
declaration that they were the owners of certain land. 
Their case was that théy had bought this land from 
Maung Tha Pon and Ma Sein Kye in the year 1914 for 
the sum of Rs. 1,900 and had been in possession ever 
since. The suit was filed in May 1924. On the 29th of 
September 1923, Maung. Tha Pon and Ma Sein Kye 
executed a registered sale deed of the land in favour of 
Pindee. | } 

“ Special Civil Second Appeal No. 317 of 1627 against thé judgment of the 
District Court, Myaungmya in Civil Appeal No. 206 of 1926. 
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The case was originally decided without evidence 
being offered on either side and was finally remanded 
by this Court for the taking of evidence. In the re- 
manding order it was declared that even if the plaintiff 
did not prove his title, he might still be entitled to a 
declaration that he was lawfully in possession of the 
property. That the plaintiffs did not prove their title 
is clear. ‘They alleged an oral sale in the year 1914 for 
Rs. 1,900. Under the provisions of section 54 of the 
Transfer of Property Act, even if this so-called oral 
sale took place, title to the land did not pass but still 
remained with Maung Tha Pon and Ma Sein Kye ; nor, 
at the time of the suit, had the plaintiffs acquired title 
by prescription as the suit was filed only ten years after 
the alleged oral purchase. ‘The most, therefore, that the 
appellants could have obtained in this case was a decree 
that they were in lawful possession of the land. It is 
now settled law that a defendant who is in possession of 
land under a contract of sale can resist a suit for posses- 
sion by the owner. The leading case on this point in 
Burma is the case of Maung Myat Tha Zan and two v: 
Ma Dun and one (1). If the so-called oral sale were 
proved in the present case, then as against Tha Pon and 
Ma Sein Kye the respondents, U Hpa and Ma Nan Paung, 
would be entitled to a decree as to their possession. 

The appellant, Pindee, is however in a different 
position. ‘The sale by registered deed to him is not 
denied and whatever may be the equities of the ‘case, 
he is in law the owner of the land. Under the pro- 
visions of section 50 of the Registration Act, priority is 
given to registered documents as against unregistered. 
In the case of Moreshvar Balkrishna v. Dattu and 
another (2), it was held that the provisions of this 
section were subject to the condition that the subse- 
quent registered purchaser has no notice of the previous 

(1) (1924) 2 Ran. 285. (z) (1888) 12 Bom. 569. 
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purchase. But it was also held that where the previous 
owner remained in possession as tenant of the previous 
purchaser, such possession would not be deemed to 
give notice to the subsequent purchaser of the earlier 
purchase. | 

Section 50 of the Registration Act is not directly 
applicable to the present case. Here there is no 
conflict of title. The title rests with Pindee, but there 
is no suggestion that Pindee was a party to the sale 
of 1914 and the equities to be urged in favour of the 
plaintiff-respondents against the original owners could 
clearly not be urged against Pindee, unless, when he 
made his purchase, he had notice of the claims of the 
the plaintiff-respondents. The trial Court hield that no 
such notice had been proved and dismissed the 
plaintiffs’ suit. ‘The lower Court held that Pindee had 
notice of U Hpa’s claims and passed a decree in favour 
of the plaintiffs. Pindee now comes in second appeal 
to this Court and the appeal is argued on two grounds. 

It is firstly argued that the so-called sale of 1914 was 
recorded in the form of a document and that oral 
evidence of it was not therefore admissible, and secondly 
it is contended that, Pindee was not proved to have had 
any notice of the transaction. 

On the evidence his Lordship restored the decision 
of the trial Court and reversed the decision of the 
District Court. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


MA KYU 
 O. 


MAUNG SHWE KYA anp OTHERS. * 


Buddhist Law—Orasa’s share—Claim whether open to be made after surviving 
parent’s death by the orasa’s legal representatives. 


Held, that the orasa’s share being vested, the claim could be made 
within the period allowed by the Limitation Act even after the death of 
the surviving parent. 

Held further, that the legal representatives of the orasa can claim the 
quarter share as against the other childen of the deceased parent. 

.Kirkwood alias Ma Thein v. Maung Sin, 2 Ran. 693; Ma E Mya and 
another v. U Pe Lay, 3 Ran. 281; Tun Tha v. Ma Thit, 9 L.B:R. 56; VT. 


Arunachellam Chetty v. Maung San Ngwe, 2 Ran. 168—referred to. 


Maung Pu for the appellant. 
Kyaw Myint for the respondents. 


Mya Bu, J.—The ten respondents were the first 
10 out of 12 defendants in the suit which has led to 
this appeal, the questions in which concern only the 
respondents and not the other defendants in the 
case at all. The first nine respondents are the sur- 
viving children of the late Ko Ein Di and Ma Hmwe 
alias Ma Hnun, while the tenth respondent is their 
grandson. Besides these, Ko Ein Di and Ma Hmwe 
had a son named Maung Pu Le, whose position as 
their orasa child is not in dispute. Ko Ein Di died 
three years before the suit. Ma Hmwe died about 
the middle of the month of Thadingyut 1286 B.E. 
(October 1924) and Maung Pu Le died about 25 
days later on the 9th waxing of Thadingyut 1286 B.E. 


* Civil Rirer Anneal No. 296 of 1926, 
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(4th November 1924) leaving the plaintiff-appellant 
as his widow and a minor son by her. 

The plaintiff-appeliant claimed to be the sole 
heir of Maung Pu Le and as such to be entitled to 
receive a one-fourth share in the properties com- 
prising the estate of Ko Ein Di and Ma Hmwe 
which share, she contended, had vested in Maung 
Pu Le after the death of Ko Ein Di. On this 
basis she prayed for partition of the properties 
comprising the said estate and delivery to her of 
this share therein. 

Among other defences which are quite immaterial 
for the purposes of this appeal, the respondents 
denied that Maung Pu Le was entitled to a quarter 
share in the estate of Ko Ein Di and Ma Hmwe. 

The trial Court held that Maung Pu Le, as the 
orasa son of Ko Ein Di and Ma Hmwe, was entitled 
to claim a quarter share in the Parental Estate 
from Ma Hmwe during Ma Hmwe’s life-time, but 
that as Ma Hmwe died before Maung Pu Le made 
a claim to that share he would be entitled, after 
Ma Hmwe’s death, to claim only an equal share 
along with the other surviving children of the de- 
ceased couple. Accordingly the trial Court declared 
that the appellant, as the heir of Maung Pu Le, 
was entitled to only one-eleventh share in the estate 
of Ko Ein Di and Ma Hmwe and decreed her claim 
only to that extent. 

For the appellant it is urged that the trial 
Court finding that she was in law not entitled to 
a quarter share in the estate is erroneous. The 
point appears to me to be covered by the ruling of 
this Court in V.T. Arunachellam Chetty v. Maung San 
Ngwe (1) where it was held that the death of the 
surviving parent within 12 years from the death of 
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the other parent, does not deprive the orasa of his 
right to the quarter share ; and that notwithstanding 
such death, he could still claim, within the period 
of limitation, his vested quarter share. 

The learned counsel for the respondents with 
commendable frankness admitted the soundness of 
this ruling and its applicability to this case. The 
learned Judge of the trial Court was of opinion that 
the ruling was inapplicable to this case, He arrived 
at this opinion on the following grounds: (1) that 
the real question under consideration in Arunachellam 
Chetty v. Maung San Ngwe related to the widow’s 
right of disposal of the one-fourth share to which 
the orasa son became entitled on his father’s death ; 
and (2) impliedly that such a question was distinct 
and different from a claim made by or on behalf 
of the orasa child for a quarter share in the parent’s 
estate after the death of the surviving widow or 
widower. 

_ It was clearly pointed out by Carr, J., in the 
ruling quoted above that rule 5 of Book X of 
Manugye provided that onthe death of the father 
one-fourth of the joint estate vested immediately in 
the orasa son. After a consideration of the provision 
contained in rules 5 and 14 of the Book, it was 
observed that the orasa son was not bound to demand 
partition but might do so at any time within the 
statutory period of limitation and that within that 
period the mother had no power of disposal of this 
one-fourth share, adding : “It follows that within that 
period that share is not liable to attachment under 
a deciee against the mother. On these premises I 
think that it would be contrary to the principles 
of justice, equity and good conscience to hold that 
on the death of the mother within the period of 
limitation and before partition the son is divested 
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of his already vested share.” In these remarks I 
entirely agree and they are sufficient to dispose of 
the iearned trial Judge’s grounds for finding that 
this ruling was inapplicable to the case. 

It was pointed out in the judgment under appeal 
that according to what was remarked in Arunachellam 
Chetty v. Maung San Ngwe, their Lordships of the 
Privy Council added a proviso, namely, “ the mother 
being still alive,’ to their decision that orasa son 
could assert his claim to a one-fourth share at any 
time within 12 years, the period prescribed by 
Article 123 of the Schedule to the Limitation Act. 
On a reference to the report of the Privy Council 
ruling it will be found that their Lordships clearly 
refrained from expressing any definite opinion as 
to whether the mother should still be living when 
the orasa son’s claim to a quarter share was made 
within 12 years. 

With reference to the construction of rule 14 
their Lordships did not think that it was desirable 
to express an opinion upon its true construction as 
the determination as to it was not relevant to the 
question before them: ‘T'hey merely assumed for the 
purposes of argument that the rights of the eldest 
son might change in the event of his not having 
segregated his one-fourth before his mother’s death. 
See Lun Tha v. Ma Thit and othiers (1). 

The learned District Judge also makes. mention of 
the following remarks of Maung Kin, J., in Kirkwood 
alias Ma Thein and others v.. Maung Sein and 
another (2) : “If the eldest-born child, though it 
might have claimed the quarter share from the 
surviving parent, did not and survived that parent, 
then the child will no longer be entitled to claim 
the quarter share but will have to share with the 


(x) (1926) 9 L. Bi R. 56 at.p.59- (2) (1924) 2 Ran. 693 tne 
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other children and may in that case get. more or 
less than the quarter share it might have claimed.” 
This remark was no more than an obiter dictum 
and did not directly arise with reference to the 
question under consideration; and I do not think 
that it is of sufficient weight to militate against 
the considered decision in Arunacheliam’s case. I 
therefore hold that Maung Pu Le’s right to claim a 
quarter share as an orasa son subsisted even after the 
death of Ma Hmwe and that it subsisted at the 
time of his death. 

‘There can be no doubt as laid down in the case 
of Ma E Mya and another v. U Pe Lay and others (1) 
that if the orasa dies without having claimed his 
one-fourth share, such share devolves on his heirs and 
legal representatives. ‘Therefore the plaintiff-appellant 
as the only heir of Maung Pu Le is entitled to a 
one-fourth share in the estate of Ko Ein Di and 
Ma Hmwe. 

I therefore allow this appeal and direct that 
the decree of the District Court be modified by 
declaring that the plaintiff, appellant is entitled to a 
one-fourth share in the properties set forth in Schedule 
A annexed to the plaint, with costs, and to partition 
and delivery to her of that share. The District 
Court’s’ decree so far as it affects the defendants 
Nos. 11 and 12, remains undisturbed. The respondents 
will pay the appellant’s costs of this appeal. 


HeaLtp, J.—I concur. 


(1) (1925) 3 Ran. 281. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr. 


E. MYLNE 
v. 


T. KOIR.* 


‘Civil Procedure Code (Act V of 1908), s. 151 ; O. LX, r.6 ; O. XVII, rr. 2 and 3— 
“* Appearance”’ of party, meaning of—Application of rule 3—Partial evidence 
led on both sides, effect of —Decree, when is ex parte. 


Defendant had led some evidence, the burden of proof being on him, when 
the case was adjourned by the Court to another date for further hearing. On 
this date the parties and defendant’s witnesses were absent, but the pleaders of 
both parties were present. Defendant’s pleader applied for an adjournment 
which being refused, he withdrew from the case. The Court examined two 
witnesses for the plaintiff and reserved judgment which later was delivered in 
plaintiff’s favour and in which the merits of the case were discussed. Defendant 
applied to have the ex parte decree set aside but failed. He appealed to the 
District Court against the decree as also against the order on his application to 
set aside the decree. The District Judge dismissed the latter appeal on the 
ground that O. XVII, r. 2, of the Civil Procedure Code did not apply, but in the 
regular appeal he set aside the decree and remanded the case for further hearing 
and disposal on the merits, on the ground that rule 3 did not apply. The 
merits of the trial Court’s judgment were not dealt with. Plaintiff alone 
appealed to the High Court. 

Held, that O. XVII, r. 3 can be applied only when the hearing has been 
adjourned at the instance of a party who subsequently makes the default. In 
the circumstances of the case and on the withdrawal of the defendant’s pleader, 
tule 2 applied, and the case came under O. IX,r.6. A plaintiff cannot obtain a 
decree, even though ex parte, without evidence. In this case the defendant had 
led some evidence, the burden of proof being on him, but the plaintiff was 
entitled to rebut such evidence. Notwithstanding therefore evidence being 
taken on both sides, the decision was an ex parte one under O. XVII, r. 2, read 
with O. IX. r. 6. 

Maung Pway v. Saya Pe, 4 Ran. 408—referred to. 


Foucar for the appellant. 
Ochme for the respondent. 
Carr, J.—The appellant was the plaintiff and the 


respondent was the defendant in Suit No. 38 of 1926 of 


* Special Civil Second Appeal No. 747 of 1927 against the judgment of the 
District Court of Pegu in Civil Appeal No. 179 of 1927. 
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the Subdivisional Court of Nyaunglebin. Issues had 
been framed in the suit and it was held that the burden of 
proof was on the defendant. Evidence was led and the 
evidence of the defendant himself had been recorded 
and one of his witnesses had been partly examined. The 
suit was then adjourned for further hearing not 
expressly on the application of either party. It came on 
again for hearing on the iith of July 1927. On that 
date neither the plaintiff nor the defendant was 
present and the witnesses for the defendant also were 
absent, but the pleaders of both parties were present. 
The defendant’s pleader applied for an adjournment 
which was refused, and he then withdrew from the case. 
The Judge proceeded to examine two witnesses for the 
plaintiff and then reserved judgment. Judgment was 
actually passed on the 29th July and in it the merits of 
the case were discussed. Judgment was given for the 
plaintiff. On the 4th August the defendant applied to 
set aside the ex parte decree. After hearing this appli- 
cation it was dismissed on the 13th September. The 
defendant then filed Civil Regular Appeal No. 177 of 
the District Court of Pegu against the ex parte decree. 
Later he filed Civil Miscellaneous Appeal No. 184 of the 
same Court against the order dismissing his application 
to set aside the ex parte decree. ‘These two appeals were 
heard together by the District Judge who dismissed the 
appeal against the order refusing to set aside the ex parte 
decree on the ground that in the circumstances of the 
case Order XVII, rule 2, of the Civil Procedure Code 
did not apply. On the regular appeal, which is the one 
now before me, he set aside the judgment.and decree of 
the Subdivisional Court and remanded the suit to the 
Court for further hearing and for disposal on its merits. 
The only ground on which this decision was based was 
that the Judge of the Subdivisional Court had, in fact, 
acted under Order XVII, rule 3, and that that rule did not 
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apply because the adjournments had not been made at 


325 


1928 





the instance of the defendant himself. The merits of E. Mvine 


the judgment of the Subdivisional Court are not dealt 
with at all. The plaintiff alone has appealed and the 
defendant has not appealed or applied for a revision 
of the order of the District Court refusing to interfere 
with the refusal to set aside the ex parte decree. 

It is, I think, now well settled law that Order XVII, 
rule 3 can be applied only when the hearing has been 
adjourned at the instance of a party who subsequently 
makes the default. The authorities to this effect are so 
numerous and so strong that I cannot question this view 
of the rule. At the same time I should like to say that 
it appears to me_ to create a very undesirable position 
in which the Court is in effect at the mercy of the 
party in all cases when the adjournment has not been 
made at the instance of that party. It seems to me that 
it is extremely desirable that this rule should be 
amended ; but, for the present, I have to deal with it as 
. It is and that being so I can only hold that the District 
Judge was right in holding that Order XVII, rule 3, was 
not applicable to the case. 

But that is not sufficient for the decision of the 
question before me. It has been strongly contended for 
the appellant that Order 17, rule 2 does, in fact, apply 
to the case and, in my opinion, that is correct. The 
District Judge held that rule 2 did not apply because 
in effect there has been an appearance by the 
defendant’s pleader. He relied on the case of 
Palaniappa Chetty v. R.M.P.V.M. Muthu Chetty (1). 
I note here that it is apparently an ineradicable habit of 
the Courts in this. Province to prefer to be guided by 
decisions to be found in unauthorised publications rather 
than by those to be found in the authorised reports 


(i) BLT. 67. 


ss 0 Roi, 


Cann, J. 
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of this Court. The District Judge’s attention is directed. 
to Act XVIII of 1875 under which decisions published 
in the Burma Law Times are not binding on him. In 
the case of Maung Pway and one v. Saya Pe (1), a 
different view was taken and it was held that where a 
pleader of the party merely applied for adjournment 
which was refused this could not be regarded as an 
appearance which would take the case out of the opera- 
tion of Order 17, rule 2. I was one of the Bench which 
gave that judgment and I am of opinion that it is 
correct. Rule 2 of Order XVII must be read in a 
reasonable manner and common sense must be applied 
to its interpretation. If we are to hold that the 
appearance of a pleader who, after making an application. 
for a remand which is refused, immediately withdraws 
from the case is an appearance which prevents the Court 
from applying rule 2 the effect will be to place the 
Court practically at the mercy of the pleader who 
appears in such circumstances. He can prevent the 
Court from making any progress with the case by merely | 
refusing to continue to act for his client. Similarly, it 
would be possible for the party himself to appear when 
the case is called but to leave the Court immediately 
afterwards before any progress could be made with the 
case and thereby similarly to prevent the Court from 
proceeding with it. In addition to common sense 
section 151 of the Code might also very welljbe applied. 
That section recognises the inherent power of the Court 
to pass such orders as are necessary to prevent abuse of 
its process and in cases such as those instanced 
above I think that if the Court were to hold itself bound 
to stay proceedings in the case and yet were not 
entitled to deal with the case as provided for by rule 2, 
there would be a serious abuse of the process of the 
Court. . 





(x) (1926) 4 Ran. 408. 
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My view in the circumstances of this case is that 
althowsh the pleader did appear for the party in the 
first instance, as soon as he withdrew there was no longer 
any appearance for the defendant and, therefore, the 
defendant failed effectively to appear, and the Court was 
justified in acting under rule 2. The question arises 
whether in proceeding to take evidence of the plaintiff 
and later writing a considered judgment in the case the 
Court could be held to have acted under rule 3 and not 
under rule 2. In my opinion this course of action does 
not make the Court’s judgment as one passed under 
rule 3. It is to be noted that under rule 2 the Court 
may proceed in the manner provided by Order IX 
which may be appropriate to the circumstances of the 
case before it. In this case it was the defendant who 
failed to appear and therefore it was rule 6 of Order IX 
which the Court had to apply ; that is, it had to decide 
the suit ex parte. It is well settled law in this 
Province, and I think in most, if not all, other provinces, 
that when a case is disposed of under Order IX, 
rule 6, the plaintiff must be required to prove 
his case and the ordinary practice is that when a suit 
is heard ex parte the evidence of the plaintiff and his 
witnesses is taken. In the present case it was held 
that the burden of proof was on the defendant and 
possibly the Court might have been entitled to decree 
the suit without taking any evidence for the plaintiff. 
But the defendant had, in fact, already given some 
evidence and it might well be that the plaintiff wished 
to rebut the evidence already given. In that case he 
certainly would have a right to do so and the fact 
that the Court took the evidence tendered by the 
plaintiff and subsequently decided the suit on the 
evidence actually before it for both sides would not 
prevent its decision from being an ex parte one under 
Order XVII, rule 2, read with Order IX, rule 6. In 
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my view, therefore, Order XVII, rule 2, did apply and 
it cannot be said that the Subdivisional Court did not 
proceed under that rule. I am unable to agree with 
the District Judge that the Subdivisional Court could 
have acted only under rule 3 and therefore I must 
hold that the District Court was wrong in allowing the 
respondent’s appeal on the ground which he gave for 
doing so. Respondent, however, in his appeal before 
the District Court questioned the decision of the 
Subdivisional Court on the merits of the case and he 
was entitled to have those grounds of appeal consi- 
dered by the first appellate Court. I therefore set 
aside the judgment and decree of the District Court 
and remand the appeal to that Court for further 
hearing and decision on its merits. The appellant 
will be granted a certificate for a refund of the court- 
fees paid on this appeal and the other costs of this 
appeal will be costs in the District Court and follow 
the result there. It is no doubt unfortunate that the 
District Judge has also dismissed the respondent’s 
appeal from the order refusing to set aside the 
ex parte decree. That order, however, is not before 
me now and I can only leave the respondent and 
his advisers to take such action as may seem to them 
most appropriate if they wish to have the merits of that 
appeal considered. 
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APPELLATE CIVIL. 
Before Mr. Justice Brown, 


A.R.V. CHETTYAR FIRM aAnp THREE OTHERS 
V. 
MAUNG HLA GYI aANp Two OTHERS.* 


Burmese Buddhist mother’s power to dispose of minor child’s property—Disposal 
for benefit of minor. 


Held, that a Burmese Buddhist mother as natural guardian of a minor, has 
ordinarily no power to dispose of immoveable property of her ward. A transfer 
by her may however be upheld if the circumstances clearly indicate that the 
transfer was in the interests of the minor. 


P. Sen for the appellants. 


Eunoose for the respondents. 


Brown, J.—The 1st appellant, A.R.V. Chettyar firm, 
filed a suit against eight persons for a decree for 
sale on a mortgage document. The executants of 
the document were the Ist defendant, Ma Khin Lay, 
and the 5th defendant, Maung Sint. The 2nd, 
3rd and 4th defendants, who are now the only 
respondents, to this appeal, are the minor children 
of Ma Khin Lay. Ma Khin Lay signed the mortgage 
deed for herself and as the guardian of these minors. 
The remaining defendants are the legal representatives 
of the purchaser at an auction sale of the equity 
of redemption of the land. Apparently, the three 
minors were not parties to that suit and, there- 
fore, whatever interest they had in the land would 
not .seem to have passed by the sale. The suit 
‘against the three minor children has been dismissed 
by the District Court on the ground that Ma Khin 


oe Special Civil Second ‘Appeal No. 38 5 of 1927 against the judgment of the 
‘District Court of Pegil‘i in Civil Appeal No. 15 of 1927. 
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Lay had no power to execute the mortgage deed 
on their behalf. 

The property in question was purchased on the 
17th of November, 1919, from one U Dut for 
Rs. 2,500 in the name of Ma Khin Lay and her 
three children. The evidence is to the effect that 
the purchase money was paid by Maung Shwe Gon, 
the father of Ma Khin Lay. 

In the year 1920, Ma Khin Lay executed a 
mortgage deed with regard to this property in favour 
of the Chettyar. The mortgage deed in suit is 
dated the 24th of August, 1922. The consideration 
for that mortgage was said to be Rs. 543-12-0 still 
due on a previous mortgage, and Rs. 956-4-0 in 
cash. Chakarasbarni, an agent of the plaintiff firm, 
says that, at the sale, Ma Khin Lay told him that 
the money was being taxen for the benefit of the 
children. There is, however, no real evidence that 
the money was taken for this purpose, or, indeed, 
that any real enquiries in the matter were made ey 
the Chettyar firm. 

According to the evidence of Ma Khin Lay, the 
money was borrowed not for the children at all 
but in order to help her brother-in-law, Ko Yaw Han, 
out. of difficulties. There is no evidence to the 
contrary, and it is unlikely that so large a sum as 
Rs. 1,500, or even Rs. 1,000, would be required for 
the three minor children, unless for some _ special 
occasion. It has not been suggested that any ‘special 
occasion existed in this case.. It seems to: me, there- 
fore, impossible to. hold that this mortgage . was 
effected for. the benefit: of the children; or that the 
children profited. in ai ne from - ee: oe ee 
the. mortgage." =... 

“It “has ‘been. erases before. me “tha Ma- Khin 
Lay, as the mother. of. the minor -children.. is - their 
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natural guardian, and, as such, entitled to dispose 
of their property. I have been referred to Trevelyan 
on Minors (sixth edition), at page 151 and 
following pages. 

In the case of Hindus and Mohammedans 
undoubtedly parents of minor children have, in certain 
circumstances, power to act as their guardian and 
to dispose of their property ; but no corresponding 
power has been shown to me to exist in the case 
of Burman Buddhists. 

At page 167 of Trevelyan the following passage 
occurs :— 

“The law applicable to persons other than Hindus 
and Mahommedans does not permit guardians, other 
than those appointed by the Court, or having power 
given to them by the instrument appointing them, to 
sell or charge the immoveable property of their 
wards.” 

I am not prepared to say that in no circumstances 
could a Burman Buddhist mother validly dispose of 
the immoveable property of her minor children. 
Circumstances might exist which made it so clear 
that she was acting in the interests of the minor 
that a transfer by her might be upheld. But that 
has not been shown to be the case here. In fact, 
all the evidence there is is strongly the other way, 
indicating that the minors got no advantage whatso- 
ever out of the proceeds of the mortgage. 

In these circumstances I am of opinion that the 
District’ Court was right in holding that the minors 
were not bound by the mortgage deed. . 


Brown, J. 
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APPELLATE CIVIL. 
Before Mr. fustice Carr. 


BALTHAZAR & SONS, LTD. 


Vv 


COMMISSIONERS FOR THE PORT OF 
RANGOON.* 


Rangoon Port Act (Burma Act IV of 1905), ss. 68, 101—Liability “ for anything 
purpoting to be done under the Act,’ meaning of—Claim for loss of goods— 
Notice and suit within fixed period whether essential. 


Held, that where a person claims damages from the Rangoon Port Commis- 
sioners for loss of goods, he must give a month’s notice in writing and file his suit 
within six months in accordance with the provisions of s. 101 of the Rangoon 
Port Act. The Port Commissioners were required under the Act to land and 
ship goods, so that an omission to do something that ought to be done in order to 
effect the complete performance of a duty imposed upon the public body under 
the Act amounts to an act done or intended to be done within the meaning of 
s. IOI requiring notice of action, and fixing the period of limitation fora suit. 


Allan v. Chairman of the Distirct Board of Manbhum, 5 Patna L.J. 359; 
Wilson v. The Mayor and Corporation of Halifax,(1868) 3 Exch. 114—veferred to. 


Doctor for the applicant. 
Clifton for the respondents. 


Carr, J.—The plaintiff-petitioner was the consignee 
of fivé cases of goods which were shipped to him at 
Rangoon. He received delivery from the respondents, 
the Commissioners for the Port of Rangoon, of only 
four cases. He has sued for damages for the loss 
of the fifth case. As against the respondent his suit 
has been dismissed on the ground that the provisions 
of section 101 of the Rangoon Port Act, 1905, have 
not been complied with. It is admitted that the 
notice required by that section has not been given 
and that the suit was not commenced within the 
period prescribed by it and that if the section applies 
the suit was rightly dismissed. 


* Civil Revision No. 298 of 1928 of 1927. 
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The contention is that the section does not apply. _1928 
The section provides that no suit shall be brought Barrnazse 
against the Commissioners for the Port “ for anything *S°Ns-Lt: 
purporting to be done under this Act” except after Pl 
due notice and within six months after the accrual tHe Porr 
of the right to sue. It is claimed that the loss or °* ®*X900N- 
destruction of goods is not anything “ purporting to C©4®® I. 
be done under the Act.” 

Section 68 of the Act is relevant. It provides 
that the Commissioners “ shall by their servants land 
and ship all goods from and in. . ... ” all 
vessels coming into the port. It thus imposes a duty 
on the Commissioners and essentially the case for the 
petitioner is that they have failed to carry out their 
duty in its entirety. 

In my view section 101 clearly applies in this 
case. In Wilson y.. The Mayor and Corporation of 
Halifax (1), the Corporation was sued for damages 
for failure to fence a public footpath. There was a 
provision in the relevant Act that no suit should be 
brought “for anything done or intended to be done 
under the authority of the Act” until after one month’s 
notice. It was held that this provision applied to the 
suit. In his judgment Chief Judge Baron Kelly 
said “ . . . it is now settled by authority 
that an omission to do something that ought to be 
done in order to the complete performance of a duty 
imposed upon a public body under an Act of Parliament 

: amounts to an act done or intended to 
te dees within the meaning of these clauses, requiring 
notice of action for the protection of public bodies 
acting in the discharge of pee duties under Acts 
of Parliament.” 

In Allan Mathewson v. hiiirtcate of the District 
Board of .Manbhum (2), it was held that similar 

(1) (1868) 3 Exch. 114 at p. 119-20. * *(a) § Patna Law Journal 359.> 
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terms in the Bengal Local Self-Government Act also 





©Bauraazar include omissions. 
Sons, Urp. _No authority to the contrary has been cited. The 
Commis- interpretation adopted in these cases is in my opinion 


SmzPort. the only one reasonably possible and in my opinion the 
oF RANGOON. suit against the respondent was rightly dismissed. 


Carr, J. This application is dismissed with costs. 


APPELLATE CIVIL. 
Before Mr. Fustice Heald and Mr. Justice Maung Ba. 


K. S. E. MOHAMED CASSIM anp oTHERS 
v. 
JAMILA BEE BEE.* 


Limitation Act (IX of 1908), Sch. I, Art. 182, cl. 5 and Explanation 1~ 
Decree against judgment-debtor alone is not decree passed against him 
and his surety jointly—Applications fo4 execution against judgment-debtor 
alone does not save limitation against surety. 


Held that where a surety has signed a bond for the due satisfaction, in whole 
or in part, of a decree passed or to be passed against a person, the decree 
cannot be said to be passed jointly against the judgment-debtor and his 
surety, so that applications for execution under cl. 5 of Art. 182 of the 
Limitation Act against the judgment-debtor alone, which would save 
limitation against the judgment-debtor, would not avail as against the 
surety if execution is sought against him for the first time after three 


years from the date of the decree. 
Narayan v. Timmaya, 31 Bom. 50—followed. 


Leach for the appellants. 
Chari for the respondent. 


The ist appellant and one Gani whose represent- 
atives were the rest of the appellants signed a bond 





* Civil First Appeal No. 231 of 1927 against the order of the District Court 
of Hanthawaddy in Civil Execution No. 66 of 1926. 
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in an administration suit for the sum of Rs. 15,000 
to be paid by them whenever ordered by the Court and 
upon default by the defendant in paying into Court 
such sum of money as he may be required to pay 
in the suit by the Court. On the signing of this 
bond, the Bailiff’s appointment as receiver was 
cancelled, and the property restored to the defendant 
who gave certain undertakings in respect thereof. 
Plaintiff obtained her decree against the defendant 
for over Rs. 60,000 in August 1923. In February 1926 
she applied for a transfer of the decree for execution 
against the defendants at Ramnad and also applied 


for execution against him in Burma. She could 


not execute the decree, and in November 1926 she 
applied for a notice calling upon the defendant to 
pay the decretal amount in Court. ‘This application 
also infructuous. Plaintiff then applied in December 
1926 for notice against the sureties calling upon 
them to pay the sum of Rs. 15,000 in Court. They 
resisted the claim on the ground of limitation and 
also on the ground that the defendant was removed 
from the position of receiver without notice to them. 
‘The District Court held that limitation was saved by the 
previous applications of the plaintiff, and that defendant 
‘was never a receiver, nor were the sureties his sureties as 
receiver. On appeal the High Court upheld the latter 
ground, but reversed the order of the District Court on 
the point of limitation. The portion of the judgment 
dealing with it being as follows :— 


HEALD and Maunc Ba, JJ.—But the. question 
remains whether or not execution as against the 
sureties was barred by limitation, and that question 
resolves itself into the question whether or not the 
applications of the 9th of February 1926, which would 
certainly save limitation, so far as execution against 
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K. E. Mahomed was concerned, would also save 
limitation as against the sureties. 

Clause 5 of Article 182 of the First Schedule to 
the Limitation Act says in effect that an application 
for execution of a decree can be made within three years 

from the date of the last application in execution, 

provided of course that that last application was 
itself within time, and there is a provision to 
hat Clause which says that where the decree has 
een made jointly against more persons than one, the 
pplication, if made against any one or more of 
hem shall take effect against them all. The lower 
Yourt’s view seems to have been that the decree 
n this case against K. E. Mahomed must be regarded 
s a decree passed against K. E. Mahomed and his 
wo sureties jointly because it can be executed against 
ne sureties as well as against K.. E. Mahomed, 
nd that therefore an application for execution against 
:. E. Mahomed, the principal debtor, saved 
mitation as against the sureties. 

This matter was discussed in the case of Narayan 
‘anpatbhai Agsal v. Timmayabin Subbaya and another 
), which wasacase where during the pendency 
f a suit a debt due to the defendant was attached 
efore judgment and the attachment was removed 
2 security for the due performance of the decree 
sing given. More than three years from the date 
’ the decree the plaintiff sought to execute the 
cree against the surety. He claimed that limit- 
ion was saved by a previous application for 
ecution against the defendant. ‘The Court held that 
e decree could not be regarded as having been 
issed jointly against the judgment-debtor and the 
rety, and that therefore an application: . of. execution 
ainst the. defendant did not. save. limitation as 


(x) {1906) 31 Bom, 50,. 
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ayainst the surety. So far as we are aware that 
decision has never been overruled and we accept it 
as good law. 

We hold therefore that the applications of the 9th 
of February 1926 do not save limitation in respect 
of execution against appellants, and accordingly we 
allow the appeal and, setting aside the order of the 
lower Court, we dismiss the application for execution 
as against appellants as being time-barred. 

Respondent will pay appellants’ costs in both 
Courts, advocate’s fee in each Court to be five gold 


moburs. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 


MAUNG TUN SEIN 
VU, 
_KO TU AND FIVE OTHERS.* 
Partition, fact of, can be proved by oral evidence—Inadmissible document containing 
terms of partition—Evidence Act (I of 1872), s. 91. 


Held, that the fact of partition may be proved by oral evidence, notwith- 
standing that the terms of partition are embodied in a document which cannot 
be proved. S. 91 of the Evidence Act is concerned with the terms ofa 
document, not with the fact of the transaction. 


Chhotalal v. Bai Mahakore, 41 Bom. 466—,veferved to. 


Thein Maung for the appellant. 
Tha Kin for the respondents. 


Heatp and Maunc Ba, JJ.—This appeal arises 
out of an administration suit relating to the estate of 
U Po and Ma Shwe Me, a Karen Buddhist couple. 


menor ieee cin 
* Civil Second Appeal No. 307 of 1927 against the judgment of the District 
Court of Myaungmya in Civil Apeal No. 20 of 1927. 
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They had four children, Maung Tu, respondent No. 1 
Ma Ngwe Nu deceased mother of Maung Tun Sein 
appellant, Maung Pwin deceased husband of Ma Oh 
Za, 6th respondent, and Maung Pu who has since 
died a bachelor. Ma Shwe Me predeceased all her 
children and U Po remarried Ma Tha Ya by whom 
he had four children, Ma Mu Cheik, Ma E Kwa, 
Maung Po Tha and Ma Hnin Myain, respondents, 
Nos. 2to5. The appellant claims one-third of his grand- 
father’s payin taken to the second marriage and one- 
ninth of the hnapazon of the second marriage. His claim 
was resisted on several grounds, of which one was 
that U Po after the death of his first wife partitioned 
his estate between himself and his four children and 
that the appellant’s mother Ma Ngwe Nu had already 
received her share. If this contention were correct 
his claim must fail under the Burmese Buddhist Law. 
Both the Subdivisional Court and the District Court 
have come to a concurrent finding that there was such 
a partition. 

This zppeal has therefore been argued on a question 
of law and the argument is that as the partition was 
effected by a document which was not registered no 
oral evidence is admissible to prove it. The document 
purporting to be such a partition deed was written in 
an Exercise Book in pencil. During the hearing of 
this appeal respondents’ counsel produced it in 
compliance with the netice for production issued at the 
instance of the appellant’s counsel. In the judgment of 
the Subdivisional Court a reference was made te this 
book. The learned Judge observed that during the cross- 
examination of U Aung (5 P.W.) this document was 
shown to the witness who denied his signature, and 
that as the learned advocate for the plaintiff also 
objected to its admission on the ground that it had 
not been produced at the first hearing, the Court 
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upheld the objection and rejected the document. The 
learned Judge however admitted oral evidence holding 
that such evidence was admissible because under 
Buddhist Law an oral partition was valid. The learned 
Additional District Judge also admitted the oral evidence 
but on a different ground. He observed that as the 
whole case rested upon the document its rejection 
by the lower Court was wrong, but that because of 
of such rejection oral evidence would be admissible. 


Evidently the learned Subdivisional Judge rejected the - 


document under Order 13, rule 2. It may be pointed 
eut that that Rule was enacted to prevent fraud by 
the late production of suspicious documents. The 
Court may however in its discretion admit such a 
document, if it is satisfied that it is genuine. The 
rejection of a document may mean that the Court 
regards it as a fabrication. In the present case the 
rejection took place at the instance of the appellant. 
We do not think that in these circumstances the 
appellant can blow hot and cold and argue that the 
document is a fabrication but owing to its existence 
no oral evidence should be admitted. 

Apart from this, the law regarding the admissi- 
bility of evidence as laid down in section 91 of the 
Indian Evidence Act is clear. Where a document is 
a final repository of the terms of a contract, etc., any 
other evidence is excluded from being used either as a 
substitute for such document or to contradict or to alter 
it. The section thus excludes other evidence of the 
terms of the document. It follows that the section 
will not exclude evidence of the fact of the existence 
ef a particular relationship such as landlord and 
‘tenant, partnership or the fact of partition as in the 
‘present case. It is unnecessary to find out how the 
partition was effected. If the fact of partition is 

iblished it will serve as a complete answer to the 
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claim. . We are of opinion that even if the document 
in question is taken to, be the final repository of the 
terms of the partition, section 91 of the Evidence 
Act would not exclude oral evidence to prove the 
fact of partition only. We are fortified in this view 
by the decision in Chhotalal Aditraml Travadi v. Bai 
Mahakore (1), where a Bench of the Bombay High 
Court held that the fact of partition may be proved 
by oral evidence although the deed embodying the 
terms of partition cannot be proved for want of’ 
registration. Maung Po Dan (1 D.W.) deposes that 
he was present at the partition, and that a day or 
two later U Po’s children including the appellant’s 
mother were given their shares. 

For the above reasoas-the dismissal of the appellant’s 
claim was justified. We dismiss the appeal with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 


im? 
MAUNG THEIN MAUNG anp two 
v. 


MA SAW.* 


Buddhist Law—Marriage—Marriageable age of a boy. 


Held, that at Burmese Buddhist law, a youth is competent to contract a valid 
marriage at any time after he is physically competent for marriage and no 
consent of his parents or guardian is necessary for a valid marriage. 


Ma E Sein v. —* Hia Min, 3 Ran. 455 ; Maung Nyein v. Ma Hmyin,. 
3 U.B.R. 75—+referred to. 


Ganguli for the? appellants. 
Thein Maung for the respondent. 





(1) (2919) 41 Bom. 466. 
* Civil. Kirst Appeal No. 176 of 1927. 
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Heatp and Maune Ba, JJ.—Respondent sued the 
first appellant for divorce on the ground that he 
had deserted her and had married another wife, and 
for partition of property on the basis of a divorce as 
by mutual consent. She joined the second appellant, 
who is the first appellant’s other wife, as being 
interested in the partition of the property, and the 
third appellant, who is the first appellant’s brother- 
in-law, as claiming to be a purchaser of part 
of the property of the marriage from the first 
appellant. 

The first appellant’s defence was that there was 
no valid marriage between him and_ respondent 
because he was only about 16 years of age when he 
went through the ceremony of marriage with her. 
He admitted that after he and respondent parted com- 
pany he sold a piece of land to the third appellant. 

The second appellant’s defence was similar and 
she added that she was not a necessary party to 
the suit. 

The third appellant adopted the first appellant’s 
defence that there was no marriage. He admitted 
‘that the first appellant was his brother-in-law and 
‘said that he and his wife acted as the first appellant’s 
dians before he came of age. He said that his 
chase of the lands from the first appellant for 
10,500 was a genuine transaction and that the 
| appellant sold the lands to him in order to pay 
debts due by himself and his second wife. 

_ The lower Court held that there was no substance 
a the first appellant’s defence that there was no 
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we agree with the lower Court that in the circum- 
stances of the case it is unlikely that the land was 
sold by the first appellant in good faith in pursuance 
of the common business of the first appellant and 
respondent asa married couple. The third appel- 
lant knew all the circumstances of the couple and 
knew that he was buying from a married man who 
was living separately from his wife. 

In these circumstances we see no reason to inter- 
fere with the lower Court’s finding that the sale did 
not affect the one-third interest in the land which 
respondent takes on divorce. 

The appeal is accordingly dismissed with costs. 

The decree of this Court will not be signed until 
respondent has paid into Court the deficient court- 
fee payable in the trial Court in respect of her claim 
to divorce. 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


MIRZA HASHIM MISHKEE 
v 


A. A.H. BINDANEEM anp one.* 


Shiah Mahomedan Law—Gift by way of trust must conform to law relating gifts 
—Gifts in futuro when invalid—Gift to unborn person after a life interest 
and control over corpus, invalid. 


A Shiah Mahomedan lady purported to create a trust by a deed of gift in 


which she appointed a trustee who was to pay the income of the trust property _ 


to herself for life, on her death to pay the income to her husband and on his death 
to pay the income to her son and daughter and after their death the income was 
to go to their children, and on attainment of the age of 18 by the youngest 
grandchild, the property was to be made over outright to the grandchildren. The 
trustee was to get 15 per cent. of the income by way of commission during the 
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settior’s life-time. 'The trustee was empowered to sell and transfer the corpus 
of the property subject to the written consent of the donor during her life-time. 

Held, that the trust-deed was invalid. A gift under Mahomedan law to be 
valid must be a gift in praesenti and notin futuro. The fact that the gift was by 
way of trust did not override the Mahomedan law as to gifts. There was no 
gift in praesenti as the settlor had reserved to herself a life interest and she had 
not divested herself of all dominion over the corpus of the property as it could 
be sold with her consent. 

Mirza Hashim Mishkee v. A. A. Bindaneem, 5 Ran. 252—confirmed. 


Jainabai v. Sethna, 34. Bom. 604; Mahomed Shah v. Official Trustee of 
Bengal, 36 Cal. 431 ; Sadik Husain v. Hashim Ali, 43 1.A. 212 ; Shiraz Husain 


v. Mushaf Husain, 24 Oudh Cases 32 ; Yusuf Ali v. Collector of Tippera, 9 Cal. 
138—~eferred to. 
Nawab Umjad Ally v. Mohumdee Begam, 11 M.I.A. 317—distinguished. 
Ameer Ali’s Mahomedan Law, 4th Ed., p. 142 ; Baillie’s Digest of Moham- 
madan Law, p. 214; Mulla’s Mohamedan Law, 7th Ed., pp. 1119-20 ; Tyabji’s 
Mahommedan Law, 2nd Ed., ss. 349, 449—vreferred to. 


Rafi for the appellant. 
N. N. Burjorjee for the respondents. 


RutLepce, C.J., and Brown, J.—The point for 
decision in this appeal is as to the validity of a 
certain deed of trust under Mahomedan law. 

The parties to the appeal are Shiah Mahomedans. 
The 2nd respondent, Sakeena Khanum, was married 
to one Hajee Mirza Hashim Mishkee, deceased. ‘The 
properties affected by the deed of trust originally 
belonged to Hajee Mirza Hashim Mishkee, who trans- 
ferred them to his wife by a number of gifts. The 
deed of trust in question was executed by Sakeena 
Khanum, after the gifts had been made by her husband, 
on the 6th of December 1904. By the deed she pur- 
ports to transfer the property to the Ist respondent, 
Aga Abdul Housain Bindaneem, as trustee. The terms 
of the trust are that the trustee shall pay the income 
of the property to the settlor during her life, that on 
her death the trustee shall pay the income to her 
husband, that on his death the trustee shall pay the 
income to Mirza Cassim Mishkee and Khatiza Bibi, 
the children of Sakeena Khanum, that after the death 
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of Mirza Cassim Mishkee and Khatiza Bibi the income 
is to go to their children and that on the attainment 
of the age of 18 by the youngest grandchild the 
property is to be made over outright to the grand- 
children. The payment of the income to the settlor 
during her life is subject to a reduction of 15 per 
cent. to be kept by the trustee as commission. 

The suit was brought by a grandchild of Sakeena 
Khanum who claimed that the trustee had been 
wasting the property and asked that the trustee be 
removed from the trusteeship. The case has been 
defended on a large number of grounds but the only 
point which has so far been decided is as to the validity 
of the trust deed. It is admitted that the decision must 
rest on Mahomedan law. The learned trial Judge 
has held the deed to be invalid because it purports 
to give a remainder to a child who was unborn at the 
time of the settlement. Great reliance is placed by 
the learned advocate for the appellant on passages 
from the Treatises on Mohammadan Law by Tyabji 
and Ameer Ali and from Biaillie’s Digest of Moham- 
madan Law. In section 449 of Tyabji’s 2nd edition 
it is laid down that “The grantee of a_ limited 
interest must be in existence at the time when the 
grant is made ; he must be competent to own property, 
and must be distinctly indicated ; provided that where 
a sucession of limited interest is created by the same 
grant, the grantee of the first interest alone need be in 
existence at the time of the grant, and if the succeeding 
grantees come into existence when their respective 
interests open out, the grants to them are valid.” 
Ameer Ali remarks at page 142 of the 4th edition 
of his Treatise : ‘So long as the first ‘taker’ is in 
existence at the time the gift is made, the disposition 
becomes operative under the Shiah law ; the subse- 
quent donees being required to be in being only 
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when the intermediate estates come to an end.” And 
the same view is taken at page 214 of Baillie’s Digest 
of Mohammadan Law. The learned trial Judge 
remarked that the texts on which these passages were 
founded did not deal with or contemplate the creation 
of a vested interest after a life estate in favour of 
unborn persons and came to the conclusion that the 
passages cited were not based on authoritative texts 
and were opposed to the fundamental conceptions of 
Mahomedan law. 

He referred to the case of Shiraj Husain and 
others v. Mushaf Husain and others (1), in which the 
learned Judicial Commissioner of Oudh held that a 
gift according to Shiah law is a contract between 
the parties which therefore requires the consensus of 
minds requisite for a contract. There must be a 
proposal to make the gift and there must be an accep- 
tance of the gift. He held that there could be no 
such acceptance in the case of a person who was 
unborn at the time the gift was made. 

It has been held by their Lordships of the Privy 
Council that a vested remainder can be created under 
Mahomedan law and the question whether such 
vested remainder created bya deed of trust in favour 
of an unborn child is valid is a matter of considerable 
difficulty. We do not, however, think that it is neces- 
sary for us to come to any definite decision on this 
point in this appeal. There can be no doubt that a 
gift under Mahomedan law to be valid must be a 


gift in praesenti and not in futuro. ‘Though it may 
not be necessary where a deed of trust creates a 


number of successive interests that every one of the 

donees should be: ready and willing to accept the gift 

at once it is clear that the immediate donee must be 

in such a position for the gift to be valid. But in 
(1) 24 Oudh Casés 32. 
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the present case the donor reserved to herself an 
interest for life. It is true that a trustee has been 
appointed to receive the life estate but we do not 
think that this can make any difference to the appli- 
cation of the law. In the case of Sadik Husain Khan 
v. Hashim Ali Khan and others (1), their Lordships 
of the Privy Council held as follows : “The Court 
of the Judicial Commissioner has held that the term 
‘gifts’ as here used does not include gifts in trust. 
Their Lordships cannot adopt such a narrow con- 
struction of the term ‘ gifts’ as would exclude any gift 
where the donor’s bounty passes to his intended 
beneficiary through the medium of a trust, so that 
while a gift by A to C direct would be governed by 
the Mahomedan law, a gift by A to B in trust for 
C would be governed by some other law. So to hold 
would, they think, defeat the plain purpose and 
object of this section of the statute.” The statute 
referred to is the Oudh Laws Act. But it is not 
disputed that the law to be applied in this case is 
the Mahomedan law. And when resort is had to 
the medium of a trust and the validity of the gift is 
called in question, the creation of a trust cannot be 
allowed in effect to render the general principles of 
Mahomedan law on the subject of the gift inopera- 
tive. We do not therefore think that the fact that the 
property in this case was made over to a trustee can 
be held in any way to alter the fact that the settlor 
did reserve to herself a life interest in the property. 
It is true that the trustee is to get 15 per cent. 
of the income but that is only as commission for acting 
as the trustee and amounts to little more than payment 
to him as manager. The gift in this case must in our 
opinion be held to be a gift reserving in the settlor a 
life interest in the subject-matter of the deed. A gift 
(1) 43 LA. 212 at p, 221. 


347 


1928 
Mirza 
HasHiM 
MISsHKEE 
vw. 
A.A. H. 
BINDANEEM 
AND ONE. 
RUTLEDGE, 
C.J., AND 
Brown, J. 





348 INDIAN LAW REPORTS. [VoL, VI 


t928 by a donor to herself is clearly no real gift at all and 
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a... Ppraesenti but in the gift taking effect only on the 
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Songer We have been referred on behalf of the respon- 
C.J..anp dents to the case of Jainabai and another v. R. D. Sethna 
Brown, J- and others (1). In that case it was held that a con- 
veyance by a Shiah Mahomedan to himself and other 
trustees for himself for life, and after his death for 
the payment of annuities to his widow and daughter, 
with a proviso reserving to the settlor the power to 
revoke the gift, was invalid. In the course of his 
judgment Beaman, J., remarks (at p. 610): “As a 
general rule of Mahomedan law, it is, I think, un- 
questionable that an indispensable condition precedent 
to a valid gift is that it should be unqualified and 
im praesenti, ‘The books are full of prohibitions, with 
simple illustrations against gifts im future.” At page 
612, “ Looking to the clear and positive principles of 
the Mahomedan law, I cannot believe that any gift, 
which is only to take effect after the death of the 
donor, and during his life-time is expressly declared 
to be revocable by him, could ever be a valid gift. 
The question might have been complicated had the 
donor died without revoking the contemplated gifts, 
But even so, I should still have been of opinion, that 
as declared in the instrument of 1902, the gifts to 
Jainabai and the minor plaintiff were illegal and 
invalid.” And at page 614, “Coming back to our 
present case it will be seen at once that it differs in 
one very material point. For the first donee is the 
donor himself; and it is, therefore, impossible, as in 
the first case I put, for him to comply in any way 
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with those conditions which the Mahomedan law 
makes indispensable to a valid gift.” 

The circumstances of that case were not entirely 
similar to those of the present case, but it is clear 
that, in the learned Judge’s view, a gift with a reser- 
vation of a life-interest to the donor would ordinarily 
be invalid under Mahomedan law. It has been 
objected to the authority of this case that in the same 
judgment doubts are thrown on the correctness of a 
decision of their Lordships of the Privy Council to 
the effect that a Mahomedan may create a succession 
of life interests. But however that may be there can 
be no doubt that it is essential for the validity of a 
gift under Mahomedan law that it shall be operative 
at once. According to section 349 of  ‘Tyabji’s 
Mahomedan Law : ‘“‘ Where a declaration of gift pur- 
ports to transfer the subject of the gift to a donee 
at a future time, or contingently on the happening 
of a future event, the gift is void.” In his notes on 
this section the learned author remarks: “ There is 
however one exception to this rule. For, where the 
condition on which the operation of the gift is 
suspended is the death of the donor the disposition 
constitutes a particular species of gift, namely a 
bequest, and it may operate as such in Mahomedan 
law.” But in the present case it is not the contention 
that the gift operates as a bequest which would be 
revocable at any time during the testator’s life-time. 
This exception to the general rule would not make 
the settlement valid as a gift iter vives, and that 
is what is claimed for the settlement here. 

Mulla at pages 119 and 120 of his treatise on 
Mahomedan Law (seventh edition) lays down the 
following propositions :— 

(1) A gift cannot be made of anything to be 
performed in futuro; 
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(2) A gift cannot be made to take effect on 
the happening of a contingency. 

He also, however, states “where property is trans- 
ferred by way of gift, and the donor does not reserve 
the dominion over the corpus of the property nor 
any share of dominion over the corpus, but stipulates 
for and obtains a right to the recurring income during 
his life, the gift and the stipulation are both valid.” 
This is based on a decision of the Privy Council 
in the case of Nawab Umjad Ally v. Mohumdee 
Begam (1), and in view of the pronouncement by 
their Lordships it is impossible to hold that in no 
case could a gift be valid with reservation of the 
enjoyment by the donor during his life of the profits 
of the subject-matter of the gift. But the circumstances 
of Nawab Umjad Ally’s case were very different from 
those of the present case. In that case a father had 
made a gift of Government notes to his son. The gift 
was accompanied by delivery of possession and a transfer 
into the son’s name, without any reservation of the 
dominion over the corpus and only a stipulation for the 
right to the accruing interest during the donor’s life, 
The gift was complete from the very first, but that 
cannot be said in the present case. Apart from 
the fact that no beneficiary in the present case 
except the donor receives any benefit from or 
possession of the property during the donor’s life- 
time, there is a distinct reservation even as to the 
powers of the trustee with regard to the corpus 
of the property. The deed of trust allows the 
trustee to sell and transfer the corpus of the 
property but only subject to the written consent 
of the donor during her life-time. Sakeena Khanum 
has not divested herself of all dominion over the 
corpus of the property. It was held by the High 
(1) 11 Moor’s Ind. Ap. 517. 
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Court of Calcutta in the case of Yusuf Al and 
others v. The Collector of Tippera (1), that— 
(1) By Mahomedan Law, a gift cannot be valid 
unless it is accompanied by possession; and 
(2) that it cannot be made to take effect at any 
definite future period. 
In that case a document had been executed in the 
following terms: “I have executed an zkrar to this 
effect, that, so long as I live, I shall enjoy and 
possess the properties, and that I shall not sell or 
make gift to any one; but after my death, you will 
be the owner, and also have a right to sell or to 
make a gift after my death.” It was held that this 
was an ordinary gift of property 77 futuro and as such 
invalid under Mahomedan law. And in a later case 
of the same Court Mahomed Shah vy. Official Trustee 
of Bengal (2), Stephen, J., held that a deed creating 
a life-interest in the donor was void under the 
Mahomedan law, though the reasons for this decision 
do not appear in the official report. 
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In our opinion the so-called deed of gift or trust — 


in the present case does not affect any gift at all in 
praesenti but the gift can only become Operative on 
the dezth of the donor. The gift cannot therefore 
be held to be a valid gift mméer vizos under Mahomedan 
law. We therefore agree with the learned trial Judge 
that the deed of trust is invalid, and we dismiss this 
appeal. Each party to bear their own costs. 


(1) (1882) 9 Cal. 138. (2) (1909) 36 Cal. 431. 
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APPELLATE CIVIL. 
Before Mr. Fustice Heald and Mr. Justice Maung Ba. 


HAJEE ALLY MOHAMED anp oTHERS 


U 


M. M. BHAM anp one.* 


Insolvency Court, power to issue temporary injunction—Dispute between rival 
creditors over property of debtor—Provincial Insolvency Act (V of 
1920), S. 5. 

Held, that under the provisions of s. 5 of the Provincial Insolvency Act 
the Insolvency Court has the same powers as a Civil Court and so it would 
be justified in granting a temporary injunction preventing a creditor from 
selling the debtor’s property over which he claims a lien which is disputed by 
other creditors, pending the decision of such dispute. 


Heatp, J.—On the 23rd of March 1927 the present 
2nd respondent filed a suit against the Ist respondent 
to recover a sum of over Rs. 20,000 alleged to be 
due on promissory noters, and he claimed that by 
virtue of a deed executed by the ist respondent he 
had a lien for that debt on the stock-in-trade of the 
Ist respondent’s two shops. He accordingly applied 
for the appointment of a Receiver for the stock of 
the shops pending the decision of the suit, and the 
Court appointed its Bailiff to be Receiver. 

On the 9th of April 1927, that is on the last day 
before the Court closed for the April holidays, 
a decree was passed by consent against the Ist respon- 
dent for Rs. 18,500 with interest and costs and with a 
declaration of the 2nd respondent’s lien over the 
stock of the shops. 

On the 25th of April, that is on the day on which 
the Courts reopened after the April holidays, the Ist 
respondent filed an application to be adjudicated. an 


* Civil Miscellaneous Appeal No. 108 of 1927 from the order of the District 
Court of Amherst in Civil Miscellaneous No. 21 of 1927. 
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insolvent, and the Bailiff of the Court was appointed 
to be interim Receiver of his property. 

~ On the 30th of April the Bailiff, as Receiver in 
the 2nd respondent’s suit, applied to the Court for 
permission to sell the stock of the 1st respondent’s 
two shops, and the Court gave permission for the sale. 

On the 10th and 12th of May appellants, who 
were some of the ist respondent’s creditors, applied 
for stay of the sale. They pointed out that the pro- 
perty, which the Receiver was proposing to sell, 
constituted practically the whole of the 1st respon- 
dent’s assets and they alleged that in fact the 2nd 
respondent had no lien over that property and that 
his decree declaring that lien had been procured by 
fraud and collusion. 

The Court said that until an adjudication order 
had been made:and a Receiver in insolvency had 
been appointed it had no power to enquire into 
appellant’s allegations, and it dismissed their appli- 
cations and ordered that the sale should be stayed 
and that the properties should be retained by the 
Receiver. 

Appellants appeal mainly on the. ground that the 
Insolvency Court must have power to prevent fraud 
in respect of property which admittedly belongs to 
the debtor althought it is alleged to be subject to a 
lien in favour of a creditor who by reason of. that 
lien claims to be a secured creditor, and that the 
Court must therefore have power to protect . such 
property from sale in execution pending a decision 
on the question of the alleged fraud. 

-It-seems to me that the only way in which the 
Court could act in such circumstances would be by way 
of a temporary injunction. Under section 5 of the 
Act the Insolvency Court has the same powers which 
an. ordinary Civil Court has under the Code of Civil 
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Procedure, .and it seems: clear that those “powers 
include the powers mentioned in Order’ 39, that is 
the power ‘iin suitable cases and in its discretion to 
issuea.-temporary injunction. 

-A.case where. one creditor claims that he. is a 
secured creditor by reason of a-lien over certain ol 
the debtor’s. assest, which lien. another creditor dis- 
putes, and.where the. dispute arises at a stage in 
the Insolvency proceedings at which there is no 
provision for-an immediate decision on it would seem 
to be-a case in which the Insolvency.-Court : if it is 
satisfied that there are grounds ‘for believing that 
the opposing creditor has a reasonably chance. of 
establishing his case, would:.be entirely justified in 
granting an injunction to prevent the creditor who 
claimed: the lien from bringing theproperty to sale 
pending the decision of the ae between the two 
creditors.. 

So far there én no crenata on the ee 
which: the Insolvency Court could ‘decide whether 
or not there is a reasonable chance of appellant’s 
establishing their allegations of fraud and collusion. 
There are no: affidavits of evidence of any sort on 
either side. The Insolvency Court merely refused 
to make: any: ‘order: because’ it | iim “that it had no 
hoe to: make an. order. we 

~I am.of-opinion that ‘the~ Boats had power ‘to 
ss an injunction on. sufficient cause being shown 
and-I would therefore: set aside’ the order of the 
lower Court and: remand: the matter for os 
sal to law. pit greats 

I would direct: that rebils ‘side jours its awn enete 
jathis Court. 


Maunc Ba, J.—I concur. 
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Before Mr. Justice Carr. 


MAUNG AUNG THIN AnpD THREE 
v. 
MA NGWE U anb EIGHT:* 


Buddhist Law—Step-children’s claim in the estate of the grandparent and step- 
grandparent—Claim . against step-uncles and aunts and half-uncles and 
aunts. ’ ° ‘ 

Held, that at Burmese Buddhist law, the step-chidren, (as also step-grand- 
childten), when in, competition with atet children of the step-parent and the 
issue of the step-parent with the common parent, who predeceased the step: 
parent, are entitled to a “fifth of the lettetpwa of the marriage of the-step-. 
parent With their parent ; and that ‘the atet children of the step-parent are also 
entitled to a like share. 


Ma Htay v.U Tha Hlaing, 2 Ran. 649; Ma Nan Shwe v. Ma Sein, 2 Ran. 514; 
Ma Nyein E v. Maung Maung, 3 Ran. 549: Ma Thaung v. Ma Than, 5 Ran. 175 ; 
Ma Tokev. Ma U Le, 1 Ran. 487, Maung Po Aung v. Maung Kha, Civil Reference 
9 of 1927 ; Maung Po Khinv. Maung Tun Yin, 4 Ran. 207 ; Maung Shwe Ye v. 
Maung Po Mya, 3 Ran. 464—referred to. 

San Pe v. Ma Shwe am, 9 L.B:R. 176—dissented from. 


Lambert for the appellants. 
Maung Kun for the respondents. 


Carr, J.—U Aing, by. his first vif, Ma Da Li, 
had one daughter, Ma Lay. Ma Hmwe, by: her first 
husband, U Po, also had one daughter, Ma Shwe Me. 
Both Ma.Da Li and U Po having died,. U Aing 
married Ma Hmwe and by her. had three sons, one 
of whom:died before Ma Hmwe, leaving three children. 

Ma Lay had four children, Maung Aung Thin, 
Ma Sein Yin, Ma The Hmyin and Maung Hla Gyaw. 
Of these, .Ma The Hmyin died before Ma. ras 
leaving a son, Maung Myat Maung. _ . 

Ma Shwe Me also had three children, Ma flows 
U, Maung Po Kin and oe wid Din a of whem 
SUIVIVe. +. --26. gece sh 

* Special Civil Second Appeal No. 495 of 1927. 
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U Aing died -about 25 years ago and Ma Hmwe 
about five years ago, leaving the piece of land in suit, 
which is admittedly Jettetpwa of the marriage of 
U Aing and Ma Hmwe. 

After the death of U Aing and before that of Ma 
Hmwe, both Ma Lay and Ma Shwe Me died. 

The plaintiffs in this suit are the children and 
grandson of Ma Lay. They claim a one-fifth share 
of the land abovementioned. The first three defen- 
dants are the children of Ma Shwe Me. Defendants 
4 to 7 are the children and grandchildren of U Aing 


and Ma Hmwe and the 8th and 9th are purchasers 


of the land from these four. 

The relationship of the parties is set out in the 
form of a genealogical table annexed to this judgment. 

It was alleged by the defendants that the plaintiffs 
mother, Ma Lay, had received her share of inheritance 
when her father married Ma Hmwe. It was also 
alleged that, although the defendants did not admit 
the right of the plaintiffs to any inheritance now, 
they had, out of pity, given them the sum of 
Rs. 400, which the plaintiffs had accepted in full satis- 
faction of any claim that they might have against the 
estate. But both these allegations had been found not 
to be proved, and I think the finding is correct. These 
allegations, therefore, need no further consideration. 

The only real question for decision is whether the 
plaintiffs are now entitled to any share in the estate, 
and, if so, to what share ? 

The Subdivisional Judge applied the case of 
Sein Tun v. Mi On Kra Zan (1), and held that the 
share of one-eighth, which was to go to atet grand- 
children, should be equally divided between - the 
children of Ma Lay on the one hand and those of 
Ma Shwe Me on the other. He accordingly allotted 

(1) (1905-06) 3 L.B.R. 219. ; 
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one-sixteenth to. the first three plaintiffs. collectively. 
He held that the 4th plaintiff, as an out-of-time great- 
grandchild, was not entitled to any share at all. 

As regards the 4th plaintiff, I have no doubt 
that his decision is correct. 

In the case of Maung Shwe Ye v. Maung Po 
Mya and others (1), I considered the question of 
the right to inherit of great-grendchildren and 
held that. they were entirely excluded by either 
children or grandchildren. I see no reason to 
modify the view I then took, and on that decision 
the 4th plaintiff is clearly excluded by the rst, 
2nd and 3rd plaintiffs. It is, therefore; not necessary 
to consider whether he would be excluded by children 
or grandchildren of the second marriage. But as 
regards the share of the first three plaintiffs, I do 
not think that the Subdivisional Judge was right. 
He has omitted to notice that the case relied upon 
by him was .a .case where the grandchildren of 
the first marriage were claiming partition as between 
themselves and the step-grandmother and her child 
by her marriage with the plaintiffs’ grandfather. 

The principal difference in the present case is 
that the step-grandmother also is dead, and the claim 
is one for partition between the plaintiffs and their half 
brothers and sisters by their father’s second marriage, 

The District Judge took a different view of the 


case, relying on what is said on page 260 of U May 
Oung’s Buddhist law. He held that the plaintiffs, 
as step-grandchildren of Ma Hmwe, were not her 
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heirs and, ‘therefore, had no right to inherit “her | 


estate. So far I think he is ‘right. But in actual 
fact, the ‘plaintiffs are not claiming to inherit Ma 
Hmwe’ S estate. “What they cl claim: is the share of the 





-. (1) (1925) 3 Ran. 464. 
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lettetpwa of their scien s — with Ma 
Hmwe. 


The District Judge next considered the right of 


Ma Nowe U the plaintiffs as-heirs of their grandfather, U - Aing. 


AND EIGHT. 


Carr, J. 


Here he held that their claim was -time-barréd. 
Referring to page 253 of U May Oung’s Book, he 
said that on the death of U Aing, Ma Lay, or her 
children, the plaintiffs, would have been entitled to 
a one-fifth share. Here again, he. is wrong. Ma 
Lay: could have claimed on the death -of -her father ; 
had she done so, her share would have -been: not 
one-fifth but one-eighth of the lettetpwa of.the second 
marriage. ‘The latest case on that point is Ma Nyein 
E v. Maung Maung and two (1), That. was::a Full 


‘Bench decision, and it laid down that,..° where the 


atet children claim, on-the death of their parent, 
partition’ as against their step-parent, their share © of 
lettetpwa property of the second marriage would be 
one-eighth, if there were issue of the second marriage. 
That again was a case in which the claim was against 


‘the step-parent. But the District Judge went on to 


hold that, although Ma Lay would have: had such a 
claim on the death, of her father. and her right would 
have devolved .upon her. children, the plaintiffs, that 
claim was time-barred, since Ma Lay’ s father, U Aing, 
had died 25 years before the suit. .He would have 
been quite, right had. the claim been one for partition 
upon the death of U Aing. I should say that he 
relied upon the case of San Pe v. Ma Shwe Zin 


(2). “That decision, although the casé was not 
exactly the ~ same, did justify the’ ‘District’ Judge’ s 
finding. But I am clearly of opinion, ‘for reasons 


which I will give later, that the learned — Judges in 


‘that case were wrong in ‘deciding that the claim to 


(1) (1925) 3 Ran$49." ~ * (2) (1017-18) 9 L.B.R, 176. 
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share in the via juan a Ma . Ke’s: ‘second ie 
was time-barred... : 

It seems desirable to review ‘ie rights ‘of children 
by the first marriage when their surviving parent has 
remarried. I propose to deal only with the latest cases. 

The first right that the. children = have : after the 
death of one parent when. the -surviving: parent 
remarries is to claim a: partition’ immediately. This has 
been laid down-in Maung Po Kin v.- Maung Tun 
Yin (1). This right is further recognized in Ma Toke 
vy. Ma U Le (2), Ma .Htay v. U Tha Hline (3), 
and in the Privy Council: case. of:. Ma Thaung v. 
Ma Than (4)... Where: there...has been. -such.,.a 
partition on marriage, the children’. of. the: first 
marriage have no further claim. to inherit as against 
their step-parent, or, after the death of their step- 
parent, against the direct. descendants of that step- 
parent. Secondly, if.the children of: the first marriage 
have not made a claim on the remarriage of their 
parent, they have a right to .claima_ share, on -the 
death of their parent, from the surviving .step-parent, 
whether there are or. are not children. by. the’ second 
marriage. This is recognized in Ma Nyein E: v. 
Maung Maung. (5), above . cited. And thirdly, if the 
children of the first marriage have.not made any: claim 
on either of the two.occasions. abovementioned, they 
have a-further. right to: partition. on, the death. of the 
step-parent.' This.right is dealt..with’ in sections..237 
and 238: of the Kinwun Mingyi’s: Digest: of yaaa 
Law, Volume I. 

The:: question : ths the: “applicability. of | the’ vite 
given in. section 237: has:-recently.* been.- considered’ in 
a Po Aung v. sets Kha: (6}e:: The. — 





@ conta te. 207, .,.(4) po ee 173. 
(2). (1923) 1 Ran, 487...” (5) (1925).3 Ran. 549. 
(3). (1924) 2 Ran, 649. ’ (6) ‘Civil Reference -No.:9 of 1927. 
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question’ raised.-in. that reference was whether the 
rule set out in section 237 was applicable when the 
parent of the claimants had: died before their step- 
parent. It was held that the rule was applicable. 

Leaving aside for the present the fact that the 
plaintiffs are not U Aing’s children but his grand- 
children, and considering the case as it would be if Ma 
Lay and Ma Shwe Me were still alive, the present 
case would come under section 238 of the Digest, 
and Ma Nyein E’s case last mentioned is sufficient 
authority for holding that the rules of that section 
would be applicable. Under that rule, Ma Lay’s 
share would be one-fifth ; Ma Shwe Me’s one-fifth ; 
and that of the children and grandchildren of the 
marriage of U Aing and Ma Hmwe collectively 
would be three-fifths. 

In view of the fact that there are three different 
rules for partition ; first, on the re-marriage of the 
surviving parent ; secondly, on the death of the 
surviving parent after re-marriage ; and thirdly, 
after the death: of the step-parent, it must, I think, 
be held that in each of these cases there is a fresh 
cause of action arising either from the re-marriage 
or from the death in question. Consequently, since 
Ma Hmwe died only about five years ago, the claim 
in the present suit cannot be held to be time-barred; 
and for similar reason, I think that the Bench which 
decided \San Pe’s case (1) was wrong in holding that 
the first part of the claim in that case was time- 
barred. 

_ There remains only the. question of what is the 
right; of the plaintiffs. who are’ not‘ step-children — but 
step-grandchildren of Ma Hmwe. I can: find no 
authority dealing expressly. with this. particular case; 
but in the case of Ma Nan Shwe v. Ma Sein (2), 

. 2 {2): (1917-18)-9:L.BiR..-176. (z):(1924) 2 Ran, 514. 
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it was held that on a competition between children 
by one marriage and grandchildren by another 
marriage (their parents having predeceased the 
common ancestor), the rule of division was the same 
as obtaining between children of different marriages; 
and that the ordinary rule by which the share of 
out-of-time grandchildren is reduced to one-fourth 
of the share which their parent, if living, would have 
taken is not applicable. This last decision cannot 
be held to be very firmly established; but I cannot 
at present see sufficient reason for withdrawing from 
the view I took in that case, and I think that the 
rule, as there laid down, should be applied. 

The result, therefore, is that the first three plaintiffs 
collectively are entitled to the same share that Ma 
Lay would have taken had she been still alive, and, 
in accordance with the rule laid down in section 
238 of the Digest, her share is one-fifth. 

I, therefore, set aside the judgment and decree 
of the District Court and instead give judgment for 
the first three plaintiffs collectively for partition and 
possession of a one-fifth share of the property in 
suit. The respondents will pay the costs of the 
appellants in all Courts. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. jiustice Brown. 
ARJUNA IYER | 
- DU 


OFFICIAL ASSIGNEE, RANGOON, AND’ -ONE.* 


Letters Patent, cl. nto of Fessloincs Court directing ee to file 
regular suit not an adjudication of substantive right and not appealable. 


Where the Insolvency Court declined in its dis¢retion to decide’ whether 
certain moneys in the hands of the Official Assignee‘on behalf of the. insolvent 
were trust moneys:and directed the petitioner, if so advised, to enforce his claim 
by a regular suit, held that such an order, which did not finally’ decide any 
substantive right between the parties, was not a judgment within the meaning 
of Clause 13 of the Letters Patent, and was not appealable. 


Jamal Bros. & Co., Ltd. v. Chit Moe, 5 Ran. 381 ; Ma Than. Myint v. Ma 
Ba Thein, 4 Ran. 20; T. V. Tuljaram v. Alagappa, 35 Mad. 1 ; Yeo ag Byam 
v. Beng Seng & Co., 2 Ran. aioli bea to. 


Sastry for Gaicopesllenil i 
Dantra for the Official Assigne. a | a 


RutLepce, C: J., and Brown; J.—This is an appeal 
against an order passed on the Insolvency Side of this 
Court refusing to exercise the jurisdiction conferred on 
the Court’ by section e ld the Heeenes 4 Tsieas 
Insolvency Ret! te 

~The appellant’ claims’: ve ‘certain ‘money in the 
hands of ''the Official’ Assignee’ on~ “behalf of the 
insolvent was in reality héld -by'* the ‘insolvent: in 
trust and is thérefore’ not: property which: the’ Official 
Assignee ‘is’-entitled “to: hold: "The Official « Assignee 
was of ‘opinion that’ the adjudication’on the ~claim 
would be likely’ “to be a'-eomplicated” miatter’ and 
tefused to - allow’ the ‘claim.:'! The“ ¢laimant-’. then 
applied to ‘the Judge who' was of opinion that‘ béfore 


* Civil "Aiscallanisoee Appeal No. 167 of. 1927 against . the order. of the 
Original Side- iti Ingolvéricy Case No. 58 of 1927. ae a 
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adjudicating on the claim, it would be necessary to 
decide on various complicated questions and he there- 
fore refused to exercise his discretion to adjudicate 
on the claim and directed the petitioner if he were 
so advised to enforce his claim by a regular suit. 

The first question which arises for consideration 
is whether an appeal against this order lies. Under 
section 8 of the Presidency Towns Insolvency Act 
‘an appeal lies from an order made by a Judge in the 
exercise of the jurisdiction conferred by the Act in 
the same way and subject to the same provisions as 
an appeal from an order made by Judge in the 
exercise of the ordinary Original Civil Jurisdiction 
of the Court. An appeal lies from an order made 
by a Judge in the exercise of the ordinary Original 
Civil Jurisdiction of the Court is it amounts to a 
judgment within the meaning of clause 13 of the 
Letters Patent, and the question for decision is there- 
fore whether the order does amount to a judgment 
within the meaning of that section. 


There have been a number of decisions by this 
Court as to the meaning of the word “judgment” 
for this purpose. In the case of Yeo Eng Byan v. 
Beng Seng ©& Co. and others (1), it was held that 
an order merely regulating procedure and not one 
giving a final adjudication of the rights of the 
parties was not a judgment within the provisions of 
clause 13 of the Letters Patent. | 

In the case of Ma Than Myint and two v. Maung 
Ba Thein (2), it was held that an order granting leave 
to file a suit im forma papueris was not appealable. 
In the course of the judgment in that case, the follow- 
ing passage from a judgment of the High Court of 
Allahabad is quoted : ‘‘The order before us was not 


-an adjudication in any stage of-a suit. It was passed 


(x) (1924) 2 Ran. 469.. (2) (1926) 4 Ran. 20. 
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upon an application which if granted would alter the 
order granting it, and only then have matured into a 
plaint in suit. It was not therefore an adjudication 
deciding a right claimed in a suit.” 

In the case of Jamal Bros. ©& Co., Ltd. vy. Chit 
Moe (1), we decided that an order under Rule 58 (1) 
of Order 21 of the Civil Procedure Code was not 
appealable. 

There can be no doubt that the order appealed 
against in the present case does not finally decide 
any substantive right as between the parties. It 
could only be contended that the order amounted to: 
a judgment on the ground that though not absolutely 
deciding on any substantive right, it did finally 
decide on the rights of the parties in the insolvency 
proceedings before the Insolvency Judge. In _ the 
case of T. V. Tuljaram Row v. M. K. R. V. Alagappa 
Chettiar (2), the question of what constituted a judg- 
ment was considered at some length and the learned 
Chief Justice laid down the following principle at 
page 7:—‘‘ The test seems to me to be not what is the 
form of the adjudication but what is its effect in the 
suit or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may be the 
‘nature of the application on which it is made, is to 
put an end to the suit of proceeding so far as the 
Court before which the suit or proceeding is pending 
is concerned, or if its effect, if it is mot complied 
with, is to put an end tothe suit or proceeding, I 
think the adjudication is a judgment within the 
‘meaning of the clause. ” 

This Court has no more than one occasion differed 
from the High Court of Madras as. to the meaning 
of the word “judgment” and we expressly differed 
from a decision of that Court in Jamal Brothers 

(1) (1927) 5 Ran. 381. -- - —- (2) (1910) 35 Mad. 1. - 
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case. ‘We do hot; however, think it-necessary here to 
express an’ opinion as to how ‘far we accept the test 
laid’ down ‘by Whité,’C.J.,-in Tuljaram Row’s case, 
because, even accepting that test, we are of opinion 
that no appeal lies in this case. It is true that the 
effect of the order of ‘the Judge on’ the Insolvency 
Side is to prevent'the appellant from claiming an 
adjudication on his rights in a summary manner, but 
it is’ not and does not purport to be a- final order 
by the Tearned Judge:’.on his. claim so far as the 
insolvency proceedings are concerned. The Judge 
has merely decided that if the appellant wishes his 
claim tobe recognised, he must adopt the ‘procedure 
of filing’ a regular suit. If he-does that and is 
successful, his claim ‘will clearly then: be considered. 
There is therefore no” final adjudication.“on -his claim 
even so far as the Insolvency Court is concerned. 

~The case’ is very’ analogous ‘tothe: case of Jamal 
Brothers which wé«have recently decided. In each 
case the order complained of is'an order passed in 
summaty proceeding, but ‘is not final in any way.as 
to the rights ofthe “parties; And- in this case we 
think that the “facts ‘are ‘even stronger against the 
rights to appeal’ ‘than'*in Jamal Brothers’ case. . In 
that case there had-’been -an adjudication although it 


‘was not a final one. ‘Here there has been no. adjudi- 


cation at all:'-"Phe learned Judge merely said’: “ I will 
not adjudicate on your claim now, but I will consider 
and ‘admit ‘it if ‘you: follow the progenies ‘of ming a 
regular suit and are successful therein.’ 

We are of opinion that in scien with the 
principles approved in ‘a ‘series: of. rulings of this 
Court, the’ order complained of is. not a judgment 
within the: meaning of: clause~13: -of ‘the Letters 
Patent and’ that therefore no appeal lies. -We therefore 
reject the appeal, but as we have come to no decision 
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on the merits and this point was not taken by the learned _— 1928 
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Hindu Law—Personal law of Hindus applicable wherever a Hindu settles— 
_ $oint-Hindu family system, presumption in favour of —Separation or partition, 
proof of—No presumption of separation or partition, because eat and son 
live continuously in Burma and India respectively. 


- Held, that the Hindu law is the personal law of the Hipdus and. soverine 
them wherever they may be so long as they remain Hindus. The joint-Hindu 
family system is a part and paréel of such law. ~ A‘ joint-Hindu family ‘remains 
joint until there has beén an. intentional act. of-severance, ' It is a.presumption 
of Hindu law that the relations that may naturally be members of a joint-Hindu 
family are joint ; anyone alleging separation must prove that fact. 

Where a Hindu father came to Burma many years ‘ago and with one son lived 
in Burma continuously until: his death, except for very occasional visits to his 
ancestral home in. India, and had, the bulk of his property in Burma, and.-another 
son all along remained in India and never saw his father except on those 
occasional Visits, held that the presumption was that the father and both his sons 
wete members of a joint-Hindu' family, and that ‘the above facts did not prove 
any separation between them, or Partition of the Joint property, 

Nana Tawker v. Ramachandra Tawker, 32 ‘Mad. 377—referred to. 


Mayne’s Hindu Law (oth Ed. ), pp. 343, 345, ‘Dr. Gour’s Hindu Code 
(2nd Ed.); s: 134, iiatieais 1473: 3 Sastri *s'Hinda Law ina Ed. a PP. 455, 458— 
referred. to. 


A.C. Mukerjee for théappellait. 
Sanyal for the respondent. 





''* Civil First Appeal No. 62 of 1927 (Mandalay) against the judgment of 
he District Court of Lower Chindwin in Civil Regular Suit No. 2 of 1924. ° 





368 


1928 





RAGHUBAR- 
DAYAL 


Vv. 
RAMDULARE, 
Pratt, J. 
Feb. 30. 





INDIAN LAW REPORTS. [VoL. VF 


Pratt, J.—Plaintiff Ramdulare, son of Badri 
Tewari by his first wife, sued Raghubardayal, son of 
Badri Tewari by his second wife, for partition of his 
father’s estate. 

Plaintiff’s case was that he, his father and defend- 
ant formed a joint family and that on his father’s 
death he was entitled to one-half share of the estate. 

Defendant denied that plaintiff was a member of 
the joint family. 

The District Court found that plaintiff was not a 
member of a joint family with his father and defendant. 
The learned Judge was of opinion that the fact that 
the deceased lived in Burma with defendant, whilst 
plaintiff lived in India and had apparently nothing 
to do with the deceased and defendant, except for a 
single meeting with his father, for 15 years, was 
incompatible with their being members of a joint 
family. ~ 

The Judge also found, however, that although 
defendant was brought to Burma by his father, when 
quite young, there was no presumption in Burma that 
they were members of a joint family. 

As regards the second point I think there is no 
doubt that the finding of the Trial Court was wrong. 

The mere fact that defendant applied for the 
administration of the whole of his father’s estate, and 
not for half only, does not indicate in any way that 
defendant did not regard himself as forming a joint 
family with his father, which was the view taken by 
the District Court. On the contrary, if defendant and 
his father were joint and plaintiff was separate, defend- 
ant would naturally apply for Letters-of-Administration 
to the whole estate. 

The evidence in the case is very meagre, but it 


is clear that the father Badri came to Burma and 


resided there for some 32 years before his death. 
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This is admitted by plaintiff. At Ménywa he acquired 
practically the whole of the suit property, and it is 
only the self-acquired property in Burma that is 
really in dispute. Defendant lived with his brother 
(deceased) and his father at Ménywa. 

There is no reason to doubt that defendant and 
his father lived together for 15 years in Burma from 
the time defendant was a boy of 12 or 13. 

There is evidence that defendant and his deceased 
brother worked the lands at Ménywa with their father 
Defendant alleges that the lands were the jointly 
acquired property of his father and himself, but it 
must be taken as established that the Mdénywa 
property was the self-acquired property of their 
father. 

When Hindus come to Burma they bring their 
personal law with them, and on the facts in evidence 
there can be no doubt that defendant and his father 
were members of a joint family at the time of Badri’s 
death. 

It remains to be decided whether the finding that 
plaintiff was not a member of a joint family with his 
father is correct. 

Plaintiff admitted that his father lived in Burma 
for 32 years and that he had not seen him for ten 
years before his death. 

On his own evidence he can only have met his 
father in India on two or three occasions. . 

It seems clear that there was no joint property 
left in India. The house and pair of bullocks valued 
in all at Rs. 180 set forth in the schedule are not 
proved to have been the joint property of plaintiff and 
his father. 

His cousin Jaganath, the only witness adduced 
by plaintiff, gave no evidence as to the existence of 
joint family property in India. 


24 
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He admitted that deceased Badri had lived in 
Burma ever since he (witness) was born and only 
returned to India once about 23 years before the date 
of the suit. 

In view of his statement that Badri came back to 
India, when the witness was 3 or 4 years old, and no 
other visit is mentioned by him, his statement that 
he bad seen Badri living with his two wives in India 
is difficult to credit. If he did remember seeing them, 
his memory is above normal. 

There is on the record no trustworthy evidence 
thet plaintiff maintained filial relations with his father 
after the latter settled in Burma. 

No doubt every Hindu is born as a member of 
an undivided family and the presumption ordinarily 
is that members of a Hindu family are joint unless 
the contrary is established (vide Mayne’s Hindu Law, 
9th edition, page 343). Separate residence and 
cesser of commensality are not conclusive proof that 
there has been a partition. The question of the 
circumstances, which. gave rise to a presumption of 
separation, is discussed in some detail in Sastri’s Hindu 
Law at page 410 of the 5th edition. 

It is there laid down that the principal thing 
to be regarded is the separation or jointness in 
estate and the criterion or test of the jointness in 
estate is the common chest for keeping the income 
of the joint property, but even this is not a conclu- 
sive test. The fact that the deceased brought his 
sons by one wife to Burma, that he did not bring 
plaintiff the son by his other wife, and that plaintiff 
did not at majority or at any time join his father 
in Burma in my opinion justifies the presumption 
that plaintiff was separate and. was not a member of a 


joint family with is father after the latter came to this 


‘province. 
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The Madras case of Nana Tawker v. Ramchandra 
Tawker (1), is an authority for holding that, under the 
Mitakshara Law, on the death of the father leaving self- 
acquired property, an undivided son takes such property 
to the exclusion of a divided son although the division 
took place after the acquisition of such property by the 
father. 

Similarly in the present case the father left a wife 
and son in India and took up his residence in Burma, 
where he acquired a separate estate. ‘The sons by one 
wife joined him and remained members of a joint 
family. 

The son by the other wife, plaintiff, never joined his 
father and maintained no relations with him. Under the 
circumstances the undivided son would exclude the 
son who had separated and ceased to be a member | of 
the joint family. 

I would hold that plaintiff has no right to a share in 
his father’s self-acquired property, allow the appeal and 
dismiss the suit with costs in both Courts. 


Carr, J.—The facts of this case are fully set out 
in the judgment of my learned brother Pratt, and it 
is not necessary to repeat them here. 

I think there can be no doubt that the District 
Judge was wrong in finding that the defendant- 
appellant and his father were not members of a joint- 
Hindu family. He says in his judgment that it is 
common for Hindus leaving India and settling down 
in Burma to allow to fall into disuse a great many 
customs which would govern them if they had 


remained in India. This is a very questionable - 


proposition in every respect and, as regards the 
joint-Hindu family system, it is undoubtedly wrong. 





7 
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That system is a creation not of mere custom but 
of the actual Hindu law. That law is the personal 
law of the Hindus and governs them wherever they 
may be so long as they remain Hindus. 

In my opinion he is also wrong in finding that 
the plaintiff was not joint with his father. Mayne’s 
Hindu Law (9th edition), page 343, points out that 
the presumption is that the members of the Hindu 
family are living in a state of union, unless the 
contrary is established. On page 345 he says: 
“Now in every part of India where the Mitakshara 
prevails the position of an undivided family is 
exactly the same, except that within certain limits 
each male member has a right to claim a partition, 
if he likes. But until they elect to do so, the 
property continues to devolve upon the members of 
the family for the time being by survivorship and 
not by succession. ” 

The Madras case of Nana Tawker v. Ramachandra 
Tawker (1) has been quoted as authority for the 
proposition that, when one son is divided from his 
father, an undivided son takes the father’s self- 
acquired property to the exclusion of the divided 
son. That proposition may be accepted, but on 
page 381 of the report the following occurs :—‘ But 
the dictum of the Mitakshara contained in 
clause 27 of section 1 of chapter I and in clause 
10 of section V of the same chapter that the son 
has a right by birth in the property of the father 
whether ancestral or self-acquired does not appear 
to have been dissented from in any reported case. 
This being so, the succession to the self-acquired 
property of the father would, where there was an 
undivided son, be by survivorship rather than by 
inheritance, and he who took by survivorship would 


(x) (1908) 32-Mad. 377. 
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exclude those, such as divided sons who could only 
take in any case by inheritance.” 

The proposition that a Hindu by birth acquires 
an interest in the property of his father, whether 
ancestral or self-acquired, seems to be supported 
by all the text-books on the subject, and I can 
find no authority controverting it. 

The position, therefore, is that both the plaintiff 
and the defendant were members of a joint-Hindu 
family along with their father, and the presumption 
is that they remained so until the father’s death, 
unless the contrary has been proved. It is sought 
to establish the contrary in this case by mere 
presumption from the facts that the father came to 
Burma many years ago and lived here continuously 
until his death, except for very occasional visits to 
his ancestral home in India: and that the son, the 
present respondent, all along remained in India and 
never saw his father except on those occasional visits. 

In my opinion these facts do not justify the 
presumption of separation. Dr. Gour in his ‘“‘ Hindu 
Code” (second edition), section 134, lays down 
that “partition is the intentional severance of co- 
parcenary interests by members of a joint family.” 
In paragraph 1473 of the second edition he says 
“Such severance must be to determine the joint 
status, thus distinguishing partition from a mere 
family arrangement for convenience. of management 
of possession. The severance may be of title, status, 
or possession but it must be with the intention to 
effect a severance.” This appears to me to state 
accurately the position, which, as I understand it, is 
that a joint-Hindu family remains joint until there 
has been an intentional act of severance, and, in my 
opinion, the facts relied upon in this case are not 
sufficient to establish any intentional severance. . 
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It is a matter of common knowledge that large 
numbers of Hindus come to Burma and remain here 
for many years, often until they die, and, in the 
meantime, pay only occasional visits to their native 
country ; and I do not think that the mere fact that 
the deceased, Badri Tewari, acted in the same way 
is sufficient to show an intention, either on his part 
or on the part of his son, the plaintiff, that there 
should be a severance of the joint family. 

My learned brother has referred to Sastri’s Hindu 


‘Law and the circumstances set out by him as giving 


rise to a presumption of separation. These are to be 
found in the sixth edition, beginning at page 455 ; but 
on page 458, under the head “ Presumptions,” the 
learned author points out that : “‘ The joint family system 
is the normal condition of Hindu society. Hence 
having regard to his peculiar feature of social organi- 


zation, certain presumptions arise, which form a part 


of the Law of Evidence, and are only indicated here.” 

The first of these presumptions is that “the 
relations that may naturally be members of a joint 
family are joint; anyone alleging separation must 
prove that fact.” He refers to a decision of the 
Judicial Committee of the Privy Council in support 
of his statement of the existence of this presumption. 

In my opinion, therefore, both the plaintiff and 
the defendant were members of a joint family with 
their father, and on his death they became entitled 
to equal interests in his self-acquired property which 
passes to them by survivorship. Essentially, therefore, 
this suit is one for partition of a joint family estate 
in which the plaintiff and the defendant are each entitled 
to a one-half share. 

I would, therefore, though for different reasons, 
confirm the decision of the District Judge and 
dismiss this appeal with costs. 
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Das, J.—This appeal was heard by my brothers 
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Pratt and Carr, who differed in their judgments and  Racuusar- 


the appeal was heard by me as a third Judge. 


aren 


I must say that I agree with the judgment of RANDULaRe. 


my brother Carr in this case. 

The presumption under Hindu Law is that a 
father and son are joint and unless it is proved that 
they are separated it must be held that they are 
still joint. 

In this case no attempt has been made to prove 
that the father and son ever separated or that there 
was. partition between the father and son. The mere 
fact that the son lived in the country and that the 
father came away to, and stayed in Burma does not 
prove the partition or separation between the father 
and son. 

I therefore agree with my brother Carr in 
dismissing the appeal for the reasons given by him 
in his judgment. 
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Evidence Act (I of 1872), s. 92—Contemporaneous oral agreement between act; 
parties to conveyance to repurchase and such agreement with a person ; 
a party to the conveyance, distinction between—Inadmissibility in evide: 
of former agreement and admissibility of the latter agreement. 

As between the actual parties to an outright conveyance a contemporanec 
oral agreement to allow repurchase cannot be proved, but if the party w 
alleges the contemporaneous oral agreement was not actually a party to t 
conveyance (although the conveyance was given on his behalf) he can pro 
that there was such an agreement. 


Maung Kyin v. Ma Shwe La, 9 L.B.R. 114 (P.C.) ; Shwe Phoo v. Ti 
Shin, 5 Ran. 644—referred to. 


Maung Pu for the appellant. 
S. Ganguli for the respondents. 


HeaLpD, J.—The ist and 2nd respondents sue 
appellant and her deceased husband whom she nov 
represents for specific performance of an agreemen 
to sell a certain plot of land to them. Their cas 
was that they raised Rs. 1,000 on the land from one 
Shwe Kin by a conveyance of the land to him witt 
an agreement on his part to resell to them, tha’ 
when they needed more money they agreed with 
Shwe Kin that they should similarly raise Rs. 3,500 
from appellant and her husband and should pay 
Shwe Kin his Rs. 1,000, and that in pursuance of 
that agreement Shwe Kin executed a conveyance of 
the land to appellant and her husband, who agreed 
to sell it back to them on certain terms. 


* Civil Second Appeal No. 263 of 1927 from the judgment of the District 
Court of Myaungmya in Civil Appeal No. 176 of 1926, 
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Appellant and her husband denied that there was 
any such arrangement and said that the transaction 
was an outright sale. 

Both the lower Courts have found that as a matter 
of fact appellant and her husband did agree to allow 
respondents to buy back the land, and have passed a 
decree directing appellants to reconvey the land to 
respondents for Rs. 4,450. 

Appellant appeals mainly on the ground that 
evidence to prove the alleged oral agreement to allow 
repurchase was inadmissible by reason of the provisions 
of section 92 of the Evidence Act. 

The case of Shwe Phoo v. Tun Shin (1) seems 
at first sight to support this contention. But in that case 
the parties to the conveyance and to the alleged oral 
agreement were the same while in this case the actual 
parties to the conveyance were Shwe Kin and 
appellants, and the parties to the alleged agreement 
were appellants 2nd respondents. It might be argued 
that in reality the parties to the conveyance were 
_ appellants and respondents since Shwe Kin merely 
represented respondents, so that in effect the parties to 
the conveyance and the alleged agreement were the 
same, but in a somewhat similar case, namely the cas2 
of Maung Kyin yv. Ma Shwe La (2), their Lordships 
of the Privy Council held that section 92 of the 
Evidence Act did not apply. In that case one Maung 
Myaing, the owner of certain lands, took money from 
one Meung Kyin and gave Maung Kyin what purported 
to be en outright conveyance of the lands. Later he 
took money from one Shwe Pe and paid back the 
money which he had taken from Maung Kyin, and 
Maung Kyin gave to Shwe Pe what purported to be an 
outright conveyance of the lands. Maung Myaing who 
had remained in possession of the lands and regarded 

_ 2) (1927) 5 Ran, 644. (2) (1917) 9 L.B.R. 114. 


377 


1928 
Ma Mr 
v. 
Maune 
Aunc Dun 
AND TWO. 


Heatp, J. 





378 


1928 
Ma M1 
v. 
MAuNG 
Aunc Dun 
AND TWO. 


HEALD, J. 


INDIAN LAW REPORTS. [VoL. VI] 


the transaction with Shwe Pe as a mortgage of the lands 
by him to Shwe Pe sold his ‘“‘ equity of redemption ” to 
Maung Kyin, and put Maung Kyin into possession of 
the lands. So far as the equity of redemption and the 
possession of the lands were concerned, Maung Kyin 
thus stepped into the shoes of Maung Myaing. Shwe 
Pe having died, his widow and _ children claimed 
possession of the lands as against Maung Kyin. Part 
cf Maung Kyin’s defence was that the transaction 
with Shwe Pe was in fact a mortgage and not a sale. 
Their Lordships of the Privy Council said that in their 
opinion “section 92 (of the Evidence Act) does not 
apply because the evidence, the admissibility of 
which is in question, is evidence going to show what 
were the rights of a third person, namely Myaing, in 
the property, and there are concurrent findings to 
the effect that the property was in that owner and 
not in the Kyins, who to the knowledge of Shwe 
Pe never purported to dispose of it as theirs. ” 

It would appear that their Lordships held that 
Maung Kyin, who was in fact a party to the outright 
conveyance althought he was not being sued as such 
party was entitled to prove that the transaction was 
in fact a mortgage and not a sale, because the 
evidence which would show that the transaction was 
a mortgage was evidence going to show what were 
the rights of a person who was not actually a party 
to the deed, namely Maung Myaing. On the basis 
of that decision it would appear that because res- 
pondents were not actually parties to the conveyance 
in this case, they are entitled to show that there was 
an oral agreement to allow repurchase attached to the 
conveyance, the position being that if, as I think, 
their Lordships regarded Maung Kyin as merely 
representing Maung Myaing and therefore as not 
being a party to the conveyance; then respondents are 
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in the same position as Maung Kyin, not being 
actual parties to the conveyance which was executed 
by Shwe Kin for them just as the conveyance in the 
other case was executed by Maung Kyin for Maung 
Myaing, while if their Lordships regarded Maung 
Kyin as a party to the conveyance and nevertheless 
allowed him to prove that the transaction was a 
mortgage and not a sale, then respondents are ina 
better position than Maung Kyin was, since they are 
not actually parties to the conveyance. 

The law as at present laid down would seem to 
be that as between the actual parties to an outright 
conveyance a contemporaneous oral agreement to 
allow repurchase cannot be proved, but that if the 
party who alleges the contemporaneous oral agreement 
was not actually a party to the conveyance (although 
the conveyance was given on his behalf) he can 
prove that there was such an agreement. This does 
not seem to be a very satisfactory tesult, and it 
seems possible that the decision in the case of Shwe 
Phoo vy. Tun Shin should be reconsidered. 

However that may be it is quite clear that in 
this case section 92 of the Evidence Act does not in 
terms apply because the respondents were not actual 
parties to the conveyance, and I would hold that 
respondents were entiled to prove the agreement to 
allow repurchase. 

I would therefore dismiss the appeal with costs. 


Maune Ba, J.—I concur. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Das. 


YACOOB AHMED 
v 


V. M. ABDUL GANNY.* 


Criminal Procedure Code (Act V of 1898), s. 181 (2)—Breach of trust, offence of — 
Penal Code (Act XLV of 1860), s. 408—Conversion, place of—Place of 
accounting with the principal deemed to be the place where money converted 
to wrongful use. 


Where the complainant residing at Rangoon entrusted certain negotiable 
securities to the accused at Rangoon with instructions to proceed up-country and 
collect the amounts due upon them at various places and to account for the 
receipts at Rangoon, held that the offence of criminal breach of trust in respect 
of the proceeds of such collection can be tried by the Rangoon Courts. 


Gunananda Dhone v. Lala Santi Prokash Nanby, 29 C.W.N. 432—followed; 
Ahmed Ebrahim v. Hajee A. A. Ganny, 1 Ran. 536—distinguished. 


Vakharia for the complainant. 


In his Criminal Revision Case No. 498 of 1927 
the District Magistrate of Rangoon made a reference 
to the High Court in the following terms :— 

I have heard Mr. Vakharia for the applicant and 
Mr. Henderson for the respondent. 

In the application now before me no revision, in 
which I am asked to set aside the discharge order 
of the Third Additional Magistrate, Rangoon, passed in 
his Criminal Regular Trial No. 594 of 1927, the 
arguments of counsel have been focussed entirely 
upon the question of jurisdiction. For the learned 


Magistrate has discharged the accused on the ground 
that the Rangoon Courts have no jurisdiction to try 


the case. 
The following are the undisputed facts. Firstly, 
the accused was the assistant of the complainant—a 





*Criminal Revision No. 45B of 1928. 
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partner in the Firm of Yacoob Ahmed Bros.—on a 
monthly salary. In April 1927 he was entrusted 
with a number of pro-notes and hundis of different 
values with instructions to proceed up-country and 
collect the amounts due upon them at the various 
places where the Firms concerned were situated. 
While the accused was so engaged he was entrusted 
with more pro-notes and hundis for collection, the 
total value of pro-notes and hundis received by him 
numbering 102 and amounting to Rs. 46,354-12-6 in 
value. The accused forwarded his collections to 
Rangoon from time to time. But on the 21st July 
he wrote from Mandalay forwarding a list of out- 
standings realised and stating that he had detained 
the balance over and above Rs. 19,874 to his 
*“* pesonal account towards expenses”? and asked for 
forgiveness (Exhibit A). The complainant ordered him 
to return at once. Another letter dated the 5th May 
was received from the accused in the same strain. 
Finally on the 24th August he returned to Rangoon, 
but he did not render accounts until about the 25th 
September, when he tendered (Exhibit C) a cash 


account, showing that he had appropriated to his. 


personal expenses Rs. 3,601-13-9 out of his collections.. 


The Third Additional Magistrate accepted the argu- 


ments of the accused’s advocate that the misappor- 
priation took place in the Districts, and that the 
subject of the offence was the money and not the 
hundis or pro-notes. He relied especially on the 
case of Ahmed Ibrahim v. Hajee A. A. Gunny 
(1 Ran. 56) as supporting his view that Rangoon 
had no jurisdiction. 

Before me it is argued by Mr. Vakharia that 
Rangoon has jurisdiction firstly because the entrust- 
ment took place in Rangoon, that is to say that the 
subject-matter of the offence was received in Rangoon, 
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and secondly that the money was retained in Rangoon 
since it was his duty to show accounts there. It is 
very clear that no weight attaches to his first conten- 
tion, which ignores the obvious fact that the proceeds 
were misappropriated out of Rangoon and became 
the subject of an offence or offences in the place or 
places where the misappropriation took place. 

In his second contention he has relied chiefly 
on an unauthorised ruling from Calcutta Weekly 
Notes Gunananda Dhone v. Lala Santi Prokash 
Nanby (C.W.N. 29, page 437), where a Bench of two 
judges arrived at the conclusion that if, as a result of 
criminal misappropriation, a person failed to render 
accounts according to his contract, he could be said 
to dishonestly use the money at that place also and so 
to give jurisdiction to the Courts of that place for the 
trial of the offence. The facts of that case were 
that the complainant entrusted articles in Calcutta 
with instructions to sell at a fair price and to remit 
the amounts to Madhupur ; and to adjust accounts 
at Burdwan on the complainant’s return there. The 
accused remitted a part of the sale proceeds to 
Madhupur but submitted a false account to the 
complainant instead of the balance of the proceeds. 
Burdwan was held to have jurisdiction. 

This is not an authorized ruling and I would not 
be justified in accepting it as a ground for coming 
to a finding that Rangoon has jurisdiction. But it 
is pertinent to point out that the circumstances of 
the case before me are much more analogous to 
those of the Calcutta High Court’s abovementioned 
case than the case adjudicated by the late May 
Oung, J. 

_ The facts in the later case were that the accused, 
an agent of the complainant who lived in Rangoon, 
was stationed at Kobe in Japan, and misappropriated 
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a sum of money which he was instructed to pay to 
another agent at Yokohama. The complainant attemp- 
ted to rely on section 179, Criminal Procedure Code 
on the grounds that wrongful loss to himself was a 
necessary ingredient of the offence. But in this he 
failed, because it was held that section 179, Criminal 
Procedure Code had no application, wrongful loss 
not being an essential ingredient of the offence. 
Several Allahabad authorities to the contrary, which 
I have also considered in respect of this application, 
namely K.E. v. Mahadev, 32 All. 379 ; Langridge 
v. Athins, 35 All. 29, were dissented from. But one 
Allahabad case that of Ganeshi Lal v. Nand Kishore 
(34 All. 487) was followed. That case deserves 
mention, although it was based on a_ consideration 
of the meaning of the word consequence, in section 
179, Criminal Procedure Code, because the facts are 
somewhat similar to those of the present  revisional 
application. An agent in charge of a branch shop 
in Sultanpur misappropriated money belonging to 
his principal, which should have been sent to the 
Head Office at Cawnpore but it was held that the 
Cawnpore Courts had no jurisdiction to try the agent 
for criminal misappropriation. 

But the Calcutta ruling above quoted does not 
attempt to rely upon section 179, Criminal Procedure 
Code. It is there held that section 181 (2), Criminal 
Procedure Code is applicable in that the accused 
may be said to have wrongfully retained property at 
the place where he is bound to remit the money 
realised and to render accounts. As this point of 
view does not appear to have come within the scope 
of the learned Judge’s consideration in the Rangoon 
authority, 1 am of opinion that a ruling of the 
Hon’ble Judges upon the question of jurisdiction is 
desirable in. the present case. The question is, in 
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effect, whether, if an assistant of a Firm _ receives 
pro-notes and hundis in Rangoon on the express 
condition that he collects the amounts realisable 
upon them, and proceeds to retain a portion of those 
moneys and submit an account shortly after his 
return to Rangoon showing that he has appropriated 
a sum of money to himself, the Rangoon Courts 
should have jurisdiction. 

It had been asked, if Rangoon has not juris- 


- diction, what Court have? The Third Additional 


Magistrate suggests Mandalay where certain collections 
were made and whence the first confessional letter 
was written. It may be inferred that some of the 
moneys were there misappropriated ; but of this I see 
no proof. Both the respondent and the applicant 
live in Rangoon. It would seem a curious freak of 
procedure if the applicant had to journey to Mandalay 
to file a complaint against the respondent, in order 
to request the Mandalay Courts to issue a warrant 
against the accused whom he had left behind in 


-Rangoon. Either the Crown or the applicant if he 


bore the cost of the prosecution would undergo 
what form a common sense standpoint seems an un- 
necessary expense. There could be no question of 
prejudice to the respondent, if his case were tried in 
Rangoon. It is clear enough that he had only raised 
the question of jurisdiction in order to extricate 
himself, temporarily at least, from an ugly predi- 
cament. 

I solicit the orders of the High Court with the 
request that, if Rangoon has jurisdiction, the order 
of the Third Additional Magistrate may be set aside 
and a further enquiry ordered, and if not, the 
applicant may be informed in what place he should 


- fileafresh complaint. 
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The reference was heard by Das, J., whose 
judgment is as follows :— 

Das, J.—In this case I have no doubt in my 
mind that the Rangoon Courts have jurisdiction to 
deal with this matter. The promissory notes were 
entrusted to the accused in Rangoon and the accused 
must account for them in Rangoon. It is impossible 
for the complainant to find out actually where the 
accused misappropriated the money. 

I agree with the observations of the learned iodine 
in the case of Gunananda Dhone v. Lala Santi 
Prokash Nanby (1). The case of Ahmed Ebrahim 
v. Hajee A. A. Ganny (2). has no application to the 
facts in this case. 

I therefore set aside the order of the Third 


Additional Magistrate in this case and direct the. 


District Magistrate either to try the case himself 
or transfer it to some other competent Magistrate 
within his jurisdiction except the Third Additional 
Magistrate, who has already dealt with it. 


(1) 29 C.W.N. 432. (2) (1923) 1 Ran. 56. 
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APPELLATE CRIMINAL. 
Before Mr. Fustice Cunliffe. 


YEOK KUK 
v. 


KING-EMPEROR. * 


Autrefois acquit, plea of —Criminal Procedure Code (Act V of 1898), ss. 235 (1),. 
236, 237, 403—‘ Distinct offence,’ meaning of—Offences under the Burma 
Forest Act (Burma Act IV of 1902), rr. 87 (b) (vt), 21, 87 (b) (22), 71,and s. 
61 (a) and (b) whether connected with offences under the Penal Code (Act 
XLV, of 1860), ss. 379 and 411. 

The Common Law plea of autrefois acquit, based on grounds of public policy 
shields a man from being put twice in peril for the same offence. Held, that om 
the same facts a plea of autrefois acquit cannot be sustained for a different 
offence unless the requirements of s. 403 (1) of the Criminal Procedure Code 
are fulfilled. Conversely the plea of autrefois acquit in similar circumstances: 
cannot be defeated except under sub-section (2) of the same section. By “distinct 
offence’? is meant an offence entirely unconnected with the former offence: 
charged. 

Extraction of teak timber without license amounts to theft of Government 
timber. Counterfeiting an akauk mark on stolen timber and converting timber 
at a sawpit without license are offences connected with dishonest receiving of 


‘timber. A person acquitted of such charges under the Burma Forest Act, ought 


not to be prosecuted again under the Indian Penal Code for theft and dishonest 


' receiving of stolen property. . 


McDonnell for the petitioner. 
A. Eggar (Government Advocate) for the Crown. 


CunLIFFE, J.—This is an application in revision by 
one Yeok Kuk. ; 

Yeok Kuk was prosecuted in April last year for 
offences under the Burma Forest Act. There were 
originally six charges made against him and they must 
be set out in detail. They are as follows:— 

(1) An alleged offence under rule 87 (4) (wi) 
for putting a mark on green teak timber ; 

_ (2) Under rule 21 for extracting teak timber 
without a license ; . 


* Criminal Revision No. 32B of 1928. 
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(3) Under section 61 (a) and (6) for counterfeit- 
ing an akauk mark up on teak timber stolen 
by him ; 

(4) Under rule 87 (6) (zi) for causing a mark on 
timber to be obliterated ; 

(5) Under rule 71 for converting timber at a 
sawpit without a sawpit license and 

(6) Under rule 88 for marking through his agent 
timber for is own benefit. 


After hearing evidence on the 6th of May, 
Mr. Crosby, the Additional District Magistrate, Toungoo, 
charged the petitioner under two only of these charges, 
namely, for a breach of rule 87 (5) (vi) and a breach of 
section 61 (a) of the Act. In fact, the remaining four 
charges had been withdrawn by the prosecution. , After 
hearing further evidence the Additional District 
Magistrate acquitted the petitioner of the two remaining 
charges. 

In my opinion the withdrawal by the prosecution of 
the four charges mentioned above amounts under section 
494 of the Code of Crimial Procedure also to an 
acquittal. Subsequently, however, the petitioner was 
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prosecuted afresh under sections 379 and 411 of the | 
Indian Penal Code. ‘These sections deal respectively . 


with theft and receiving. A preliminary objection was 
taken to this procedure on behalf of the petitioner that, 
having regard to the previous acquittal under the Forest 
Act and its Rules, he was entitled to set up a plea of 
autrefois acquit. The Additional District Magistrate 
having ascertained that the same evidence would be 
used in the second prosecution came to the conclusion 
nevertheless that a plea of autrefois acquit was not 
maintainable. He cited a good deal of authority in his 
judgment and went very carefully into the matter. The 
reason why he come to this conclusion was that he 
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considered breaches of sections 379 and 411 of the 
Indian Penal Code by no means the same class of 
offences as the offences put forward under the Forest 
Act and its Rules. The case then went to the 
Sessions Judge of ‘Toungoo on this point of law, and 
the Sessions Judge came to the same conclusion for 
very much the same reason. 

Autrefois acquit is an old Common Law plea in bar 
raised by way of demurrer. It is an established rule of 
the English Common Law that no man may be put twice 
in peril for the same offence. The principle does not 
rest on any doctrine of estoppel but rather on _ the 
grounds of public policy. It seems always however to 
have been held in the old days that a previous acquittal 
can only be pleaded in bar to a subsequent indictment 
(1) where the acquittal is for the exact offence charged 
in the subsequent indictment, or (2) where the sub- 
sequent indictment is based on the same acts or 
omissions in respect of which the previous acquittal was 
made, and there is some Statute which directs that the 
defendant shall not be tried or punished twice in res- 
pect of the same acts or omissions. It is, of course, not 
necessary to refer to any English Acts here. The 


«principle of autrefois acquit has been enshrined, with 


slight additions, in section 403 of the Code of Criminal 
Procedure. The material portion of section 403 which 
I have to consider here runs as follows :— 

(1) “A person who has been tried by a Court of 
competent jurisdiction for an offence and convicted or 
acquitted of such offence shall, while such conviction 
or acquittal remains in force, not be liable to be tried 
again for the same offence, nor on the same facts for 
any other offence for which a different charge from the 
one made against him might have been made under 
section 236, or for which he might have been convicted 
under section 237. 
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(2) “A person acquitted or convicted of any offence 
may be afterwards tried for any distinct offence for 
which a separate charge might have been made 
against him on the former trial under section 235, 
sub-section (1). ” 

Section 235 (1) is in the following terms:— 

“Tf, in one series of acts so connected together as 
to form the same transaction, more offences than one 
are committed by the same person, he may be charged 
with, and tried at one trial for, every such offence. ” 

Section 236 reads :— 

“Tf a single act or series of acts is of such 
a nature that it is doubtful which of several 
offences the facts which can be proved will constitute, 
the accused may be charged with having committed all 
or any of such offences, and any number of such 
charges may be tried at once; or he may be charged 
in the alternative with having committed some one of 
the said offences. ” 

And finally these are the provisions of section 
237 :— 

“Tf, in the case mentioned in section 236, the 
accused is charged with one offence, and it appears in 
evidence that he committed a different offence for 
which he might have been charged under the provisions 
of that section, he may be convicted of the offence 
which he is shown to have committed, although he was 
not charged with it. 

It will thus be seen that on the same facts a plea P 
autrefois acquit cannot be sustained for a different 
offence unless the requirements of section 403 (1) are 
fulfilled. Conversely the plea of autrefois acquit in 
similar circumstances cannot be defeated except under 
sub-section (2) of the same section. In my opinion, the 
key to sub-section (2) lies in the words “ distinct 
offence.” By “ distinct offence ” I apprehend the plain 
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meaning of the section to be that it must be an offence 
entirely unconnected with a former offence charged. 
It is by this test that the present application must be 
regarded. Iam quite unable to understand how it can 
be said that a general offence of theft is wholly un- 
connected, for example, with an offence of extracting 
teak timber without a license. To extract teak timber 
without a license within the meaning of the Forest 
Act and its Rules is an offence which amounts to noth- 
ing more nor less than stealing Government timber. 
So, too, I am unable to hold that counterfeiting an 
akauk mark upon teak timber which is stolen or con- 
verting timber at a sawpit without a sawpit license are 
wholly unconnected with dishonestly receiving timber. 
Stealing, receiving, converting and marking property 
with a Government mark contrary to law are all to my 
mind offences closely connected with one another. 

In the circumstances, therefore, I am unable to hold 
that a plea of autrefois acquit cannot be here maintained. 
I regret that I have to come to this conclusion because 
on reading the whole evidence in this case I am of the 
opinion that an offecnce has been committed. ‘The 
original prosecution, however, was not very well 
handled. I doubt very much whether the technical plea 
under section 403, sub-section (1) which I hold here to 
be successful under the Indian Law could possibly have 
been successful under the English Common Law, or 
under any English statute with which I am conversent. 
Nevertheless, for the reasons I have stated above I 
shall allow this application. The proceedings of the 
Additional Special Power Magistrate at Toungoo in 
the second trial will be set aside. 
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FULL BENCH (CRIMINAL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Carr, Mr. Fustice 
Cunliffe, and Mr. Justice Das. 


KING-EMPEROR. 
v. 


NGA BA SHEIN. * 


Evidence of previons convictions whether admissible after conviction for justifying 
heavier sentence—Practice in England and India—Penology and Law of 
Evidence—Penal Code (Act XLV of 1860), s. 75—Evidence (Act I of 
1872), s. 54. 

In England the law makes a distinction between the question of the guiltor 
innocence and the question, arising after a person’s conviction, of assessment 
of the punishment which ought to be imposed on him. On the first question 
the rules of evidence are strictly enforced and so evidence of bad character and 
previous convictions of the accused are generally inadmissible. But in, 
assessing punishment, the Court may take into consideration the accused’s 
character and antecedents or the state of crime in the country or locality. Held, 
that the same practice of taking into consideration circumstances other than 
the special-facts of the’crime itself, prevails in India, and has been officially 
recognized and regulated by the Supreme Court of this province. The imposing 
of a sentence is, within the wide limits allowed by the law, a matter of discretion 
and not a matter of proof. It is a matter within the sphere of penology, not of 
evidence. S. 54 of the Evidence Act regulates what is relevant for the purpose 
of proof atan enquiry or trial not what is relevant for the purpose of deciding 
whether a long or short sentence should be imposed. 


Emperor v. David, 6 B.L.R. 548 ; Emperor v. Ismail, 39 Bom. 326 ; Maung 
Gyi v. The Crown, 7 B.L.R. 353 ; Q.E. v. Kartick, 14 Cal. 721 ; Nga Po Thaung 
v. O.E., P.J. (1897) 352 ; O.E. v. Nga Pyi Pon, P.J. (1894) 93 ; O.E. v. Nga Tha 
Dun (1892) S.J.L.B. 574 ; O.E. v. Shiboo, 3 Suth. W.R.Cr. 38 ; Rex v. Douglas, 
27 T.L.R. 256; Rexv. Syres, 25 T.L.R. 71 ; Ramanjulu Naik’s case, 2 Weir 
264 ; Roshun v. Empress, 5 Cal. 768—referred to. 

Nga Ok Gyi v. Q.E., (1889) S.J.L.B. 449—dissented from. 

Archbold’s Criminal Pleading, Evidence and Pratice, 25th Ed., p. 219; 
Holsbury’s Laws of England, Volume 9, paragraphs 819 to 822 ; Burma Courts 
Manual, paragraphs 394, 395, 605, 606, 607 to 609—-referred to. 


Tun Byu (Assistant Government Advocate) for the 
Crown. 


Shunmugum for the accused. 
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coi Carr, J—In his Crimnal Regular Trial No. 256 
pains- of 1927 the Sixth Additional Special Power Magis- 
v. trate of Pegu convicted the respondent, Nga Ba Sein, 
a under section 326 of the Penal Code of the offence 
of voluntarily causing hurt with a dangerous weapon. 
The respondent had in 1924 been convicted of an 
offence under the same section for which he had 
undergone a sentence of three years’ rigorous 
imprisonment. At the conclusion of the trial the 
Magistrate, following correctly the procedure prescribed 
by this Court and its predecessors put this previous 
conviction to the respondent, who admitted it. In 
passing sentence the Magistrate expressly took the 
previous conviction into consideration, noting that 
in doing so he was following the decision of the 
Judicial Commissioner of Lower Burma in Queen- 
Empress v. Nga Pyi Pon (1) and of one Judge 
of the Chief Court of Lower Burma in Maung Gyi 
v. The Crown (2). The sentence passed was one of 
rigorous imprisonment for four years, of which one 

month was to be in solitary confinement. 

On appeal the Sessions Judge upheld the conviction 
but reduced the sentence to one of three years’ 
rigorous imprisonment only. Without referring to 
the decisions cited by the Magistrate, of which the 
first was binding on both himself and the Magistrate, 
and without citing any authority for the proposition 
put forward, he said :—“ The Magistrate erred 
entirely in taking into consideration the previous 
conviction in awarding the sentence in this case; as 
it does not fall either under Chapter XII or XVII 
of the Indian Penal Code (section 75 of the Indian 
Penal Code).” 

The Local Government has applied for revision 
of this judgment of the Sessions Court and asks 


(1) Printed Judgments L.B. 93. (2) 7 B.L.R. 353. 
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that it may be set aside and that the sentence passed 
by the Magistrate be restored. 

In view of the decisions already mentioned and 
of other facts which will be stated it is surprising 
that the Sessions Judge should have laid down the 
law so dogmatically. The question raised is, however, 
one of very great importance and by no means free 
from difficulty and it calls for full consideration. 

In Lord Halsbury’s Laws of England, Volume 9, 
paragraphs 819 to 822, the principles that determine the 
amount of punishment are dealt with. In paragraph 
819 itis said :— 

“Jn all crimes except those for which the sentence 
of death must be passed a very wide discretion in 
the matter of fixing the degree of punishment is 
allowed to the judge who tries the case. 

“The policy of the law is as regards most crimes 
to fix a maximum penalty, which is only intended 
for the worst case and to leave to the discretion of 
the judge to determine to what extent in a particular 
case the punishment awarded should approach to or 
recede from the maximum limit. The exercise of 
this discretion is a matter of prudence and not 
of law ee 
Again in ich 821 we read : eo Thus, if a 
crime has been committed which is of a_ kind 
calculated to inspire great alarm, as manifesting 
a very mischievous disposition, or is specially rife 
in a particular district or throughout the country 
it may be necessary to award a very severe 
punishment ‘ ar i 

In paragragh $22 :—“ The court, in fixing the 
punishment for any particular crime, will take into 
consideration the nature of the offence, the circum- 
stances in which it was committed, the degree of 
deliberation shown by the offender, the provocation 
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which he has received, if the crime is one of violence 
the antecedents of the prisoner up to the time of 
sentence, his age and character 

In the note to this last paragraph we find :— It 
is the practice of Criminal Courts before passing 
sentence to inquire into the antecedents of a prisoner 
and to punish habitual offenders more severely than 
those who have not been previously convicted or 
have not committed other crimes. (R. v. Weaver, 1 
Cr. App. Rep. 12).” The original report is not 
available here for reference. 

In the case of Rex v. Douglas Campbell (1), 
the following was laid down :—‘‘ Where after a 
prisoner has been convicted a police-officer makes a 
statement to the judge as to the prisoner’s antecedents, 
and the prisoner does not challenge the accuracy of 
that statement, the judge is entitled to take it into 
consideration on the question of sentence, notwith- 
standing that some parts of the statement may be 
hearsay. If, however, the prisoner challenges any 
part of the statement, the judge should then inquire 
into it and if he thinks it of sufficient importance 
that it ought to be proved be legal evidence he can 
if necessary adjourn the case for such proof to be 
forthcomning ; or, instead of doing this, he can 
disregard the disputed part of the statement altogether. ”’ 
In the body of his judgment the Lord Chief Justice 
referred with approval to the practice of allowing 
such statements to be made by police-officers, and 
also quoted sub-section 5 of section 10 of the Pre- 
vention of Crime Act, 1908 :—*“‘ Without prejudice 
to any right of the accused to tender evidence as to 
his character and repute, evidence of character and 
repute may, if the Court thinks fit, be admitted as 
evidence on the question whether the accused is or 


(x) (1911) 27 Times Law Reports 256. _ 
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is not leading persistently a dishonest or criminal 
life.” 

Rex v. Syres (1) was a case in which other charges 
pending against the accused at the time of his trial 
‘were taken into consideration. 

In Archbold’s Criminal Pleading, Evidence and 
Practice, 25th edition, page 219, we find :— 

“It is the practice at the Central Criminal Court, 
efter verdict, to hear evidence of character generally, 
and of previous convictions not included in the 
indictment . . . . . . Where a prisoner pleads 
guilty the judge may, before passing sentence, in 
order to form an opinion as to the degree of culpability, 
hear evidence as to the motive which induced the 
prisoner to commit the offence ; but where the offence 
is, by statute, punishable by a more severe punishment 
if accompanied by circumstances of aggravation, 
such circumstances may be taken into account in 
passing sentence only if they have been charged in 
the indictment and been proved to the satisfaction 
of the jury or admitted by the plea of guilty. (R. v. 
Bright, 1916, 2 K.B. 441) . .. . . . Where 
previous convictions are taken into consideration 
evidence should be given of them in the absence 
of admission by the prisoner. (R.. v. Metcalfe, 9 Cr. 
App. R.7).” 

From all this it is apparent that in England the 
law makes a distinction between the question of the 
guilt or innocence and the question, arising after 
his conviction, of assessment of the punishment which 
ought to be imposed upon him. On the first question 
the rules of evidence are strictly enforced and only 
matters properly relevant to that question can be 
proved. Evidence of the bad character of the accused 
including evidence of previous convictions is generally 

(1) (1908) 25 Times L.R. 71. 
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inadmissible, thought in special cases it may be 
admissible. But in assessing punishment the Court 
takes into consideration not only the nature and 
circumstances of the crime itself but also matters 
extraneous to that crime. These may be matters 
concerning the accused himself, such as his character 
and antecedents, or matters which have no direct 
relation to him, such as the state of crime in the 
country generally or in the particular locality. And 
in regard to this second question the ordinary rules 
of evidence either do not apply or at least are 
greatly relaxed. 

The Criminal Law of India springs from that of 


“England and although the two differ not inconsider- 


ably in matters of detail there are few, if any, 
differences on important matters of principle. The 
Indian Law has adopted the policy of leaving the 
assessment of sentence in the main to the discretion 
of the Court trying the case. As in England there 
are cases in which that discretion is limited—e.g., 
sections 302, 303, 397 and 398 of the Penal Code. 
The principle that the previous conviction of the 
prisoner may justify the passing of an enhanced 
sentence is recognised in section 75 of the Penal Code 
and in a number of special provisions. The Evidence 
Act, in section 54, accepts the principle that the 
bad character of the accused is ordinarily irrelevant. 
In cases falling under section 75 of the Penal Code 
a previous conviction is, of course, relevant, and 
here section 221 of the Criminal Procedure Code 
requires the particulars of the conviction alleged to 
be set out in the charge. It follows from this 
that there must be evidence of the conviction before 
the charge (or this portion of it) is framed. But, in 
order to ensure that the accused shall not be 
prejudiced, on the question of this guilt on innocence, 
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by the existence of a previous conviction, section 
310 of the Code of Criminal Procedure prescribes 
that in trials by jury or with assessors this portion 
of the charge shall not be dealt with until after the 
jury has returned its verdict or the assessors have 
given their opinions on the substantive question. 
That this provision does not apply to the other 
trials is sufficently explained by the fact that under 
the judicial system of this country the Magistrate or 
Judge is almost necessarily aware of the existence 
of any previous convictions of the accused from 
the outset of the trial. Thus there is imposed 
upon a Magistrate, or a Judge trying a case without 
a jury or assessors, the somewhat difficult task of 
dismissing from his mind, when considering whether 
the guilt of the accused is proved or not, matters of 
which he is fully aware. (Cf., 1 Rangoon 520, Maung 
E Gyi v. K.E.) 

In the matter of assessment of sentence the 
practice of taking into consideration circumstances 
other than the special facts of the crime itself seems 
to be as fully established in India as in England. 
That is certainly so in this province. My own 
practical judicial experience goes back to the year 
1894 and since then the Courts have habitually 
taken into consideration the character and antecedents 
of the accused, including in particular his bad 
character as indicated by previous convictions. The 
sex and age of the accused have also been considered, 
and his state of health, bodily or mental. In cases 
in which the accused, although not of unsound mind 
to such an extent as to entitle him to an acquittal 
on that ground, is shown to be to some extent 
mentally deficient that fact is recognised as a 
sufficient ground for passing a more lenient sentence 
than would otherwise have been imposed. Facts 
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such as the state of crime in the locality or in the 
province generally are also taken into considera- 
tion. 

In some special cases, such as those to which 
the provisions of section 562 of the Code of 
Criminal Procedure, or those of the Reformatory 
Schools Act, might be applied, inquiry is sometimes 
specially made into the character and antecedents 
of the accused, though this is not as commonly 
done as might be desired. Apart from such special 
cases it is not, I think, usual to make such inquiry; 
and it is certainly not in this province the practice 
to allow a police-officer at the conclusion of the 
trial to detail the history of the accused. In this 
respect our practice differs somewhat from the 
English practice. 

The consideration of previous convictions not 
coming under section 75 of the Penal Code is 
especially well established and is standardized by 
instructions issued to subordinate Courts by this 
Court and its predecessors. I have been able to 
trace these instructions back to Circular No. 251 
issued by the Judicial Commissioner of Lower Burma 
on the 5th February 1897. I think it unnecessary 
to try to trace them back any further. The circular 
related to section 221 of the Code of Criminal 
Procedure and contained the following passage :— 

“Apart from the question whether a_ previous 
conviction affects the punishment which a Court is 
competent to award, it is the duty of a Court, when- 
ever a previous conviction is brought to its notice, 
to consider the nature of the conviction, and if it 
is of opinion that it constitutes a proper ground for 
passing a severer sentence than the Court would 
otherwise pass for the offence for which the accused 
is being tried, it should take evidence as to the 
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previous conviction, and it may enter the previous 
conviction in the charge in order that the accused 
may understand that it will be taken into consider- 
ation in passing sentence, but the Court should 
not refer to section 75 of the Indian Penal Code or 
to the Whipping Act in the charge unless the Court 
which is to try the accused is competent to give 
enhanced punishment either under section 75 of 
under the Whipping Act. 

‘““ Note.—As a general rule a previous conviction 
must not be taken into consideration when deciding 
whether the accused has committed the offence for 
which he is being tried. The exceptions to this rule 
are laid down in sections 14 and 54 of the Evidence 
Act, 1872.” 

This instruction continued in force until the 
Lower Burma Courts Manual was issued, under the 
authority of the Chief Court of Lower Burma, in 1905, 
when it was superseded by paragraphs 160 and 283. 
The latter reads:— 

“In many cases in which the law does not 
prescribe enhanced maximum punishment for a 
second conviction it is nevertheless necessary to pass. 
a severe sentence because the offender has been 

previously convicted of a similar offence or of some 
other offence indicating moral turpitude. — 

“The procedure should be similar to that pre- 
scribed in section 310 (6) and (c) Code of 
Criminal Procedure, that is to say, when the trial is. 
concluded and the Magistrate convicts the accused 
at once, or adjourns the trial for judgment and has. 
not made up his mind to acquit the accused, he 
should proceed to try the previous conviction. Form. 
80 should be used for this purpose. ” 

This Form 80 is still in use and was used by the 
Magistrate in the present case. 
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Paragraphs 440 to 443 of the same Manual dealt 
with the method of proof of previous convictions, 
with reference to section 511 of the Code of Criminal 
Procedure. Paragraph 442 reads :—‘‘ Proof of the 
identity of the accused with the person named in 
the certificate or extract is necessary unless the 
previous conviction is admitted.” 

In the second edition of this Manual, issued in 
1912, paragraph 283 was reproduced as paragraph 
241. A new paragraph No. 95, reproduced approxi- 
mately the wording of Circular No. 351 of the 5th 
February 1897. The instructions as to proof of 
previous convictions were somewhat elaborated and 
by a correction issued in October 1912, the following 
was added to paragraph 424 (442 of the first 
edition) :— 

“The accused should not be asked in his 
examination concerning a previous conviction of 
which there is no evidence. Without proof of the 
authorised kind of a previous conviction the mere 
admission of an accused person does not justify 
the use of the conviction to affect the punishment 
to be inflicted (1 L.B.R. 8).” 

In the Burma Courts Manual, issued by this 
Court, the instructions are reproduced in paragraphs 
394, 395, 605, 606 and 607 to 609. Some  modi- 
fication has been necessary to bring them into line 
with section 221 (7) of the Code of Criminal 
Procedure, as amended in 1923, but otherwise they 
have not been materially changed. 

All this suffices to show that the practice of 
taking previous convictions into consideration when 
assessing sentence has been established in _ this 
province for at least thirty years past, and that it 
has been definitely recognised and regulated by the 
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Before dealing with judicial decisions on the 
question I note that as originally enacted section 54 
of the Evidence Act reads as follows :— 

“In criminal proceedings the fact that the 
accused person has been previously convicted of any 
offence is relevant; but the fact that he has a_ bad 
character is irrelevant, unless evidence has been 
given that he has a good character, in which case it 
becomes relevant. ” 

This section came under the consideration of 
a Full Bench of five judges of the Calcutta High 
Court in Q.E. v. Kartick Chunder Das (1) and 
its first clause was very strongly condemned. As a 
- consequence of this decision the section was amended 
by Act III of 1891, which gave it its present form. At 
the same time Explanation 2 was added to section 
14 of the Evidence Act. 

In Nga Ok Gyi v. Q.E. (6) the Judicial Com- 
missioner of Lower Burma held that section 54 
(in its original form) did not allow the Court to 
take a previous conviction into considération for the 
purpose of enhancing the sentence it is about to 
pass without reference to section 75 of the Penal 
Code. He said: ‘Section 54, Act I of 1872, has 
no bearing whatever upon the question of the 
relevancy of a previous conviction after an accused 
has been convicted of the offence with which he has 
been charged, and for the purpose of enhancing 
the sentence to be passed on him. It refers solely 
to the relevancy of a previous conviction as evidence 
to prove that the accused is guilty and should be 
convicted of the particular offence with which he 
is being charged. ” 

The dictum seems to me at ee questionable, 
and I have some difficulty in understanding exactly 

(1887) 14 Cal. 721. (6) Selected Judgments, (1872—92) L.B. 449 (1889). 
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what the learned judge meant. A possible explanation 
is that he took the view that the consideration of a 
previous conviction for the purpose of assessing 
sentence after conviction was not within the scope of 
the Evidence Act at all. 

He said :—‘‘I think the sentences passed by the 
District Magistrate are unnecessarily severe. ‘There 
was only one previous conviction against the 
accused . . . . . . Had there been no previous 
conviction a proper sentence to pass . . . . . . 
would have been two years’ rigorous imprisonment. 
I think if, in consideration of the single previous 
conviction, the accused is sentenced to three years’ 
rigorous imprisonment . .. . . . that is quite 
sufficient for the ends of justice.” 

A more important case is O.E.v. Nga Tha Dun 
(1), before the Special Court on a reference by the 
Judicial Commissioner. The reference was made in 
consequence of the amendment of section 54 of 
Evidence Act by Act III of 1891 and was :— 
*‘ Whether evidence of previous convictions other 
than of the kind referred to in section 75, Indian 
Penal Code, can be received after conviction for the 
purpose of justifying a heavier sentence than other- 
wise would have been passed. ” 

The Recorder in a very brief judgment answered 
the question in the affirmative. The Judicial 
Commissioner agreed, but dealt with the question 
much more fully. The whole of his judgment is 
pertinent and may be read with advantage, but I 
do not think it need be reproduced here. His 
principal difficulty had arisen from section 5 of the 
Evidence Act, which by its terms would seem to 
apply to the whole course of a judicial proceeding 
up to its conclusion with the passing of sentence. 
(G) (1892) SJ.LB. 574. 
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Allowing force to the maxim “ Optima Legis interpres 
est consuetudo”—which may be expanded and 
paraphrased as “The best guide to the interpretation 
of the law is a firmly established practice”—he was 
finally satisfied that section 5 was not “applicable 
towards determining the kind of information which 
a Judge is at liberty to use when deciding the extent 
of a sentence. ” 

The next case is Q.E. v. Nga Pyi Pon (1) 
which is usually referred to as the leading Burma case 
on the question, but which seems to me much less 
important and valuable than Nga Tha Dun’s case 
(2). The decision was to the same effect. 

More important is Nga Po Thaung v. Q.E. (3) 
in which the Judicial Commissioner expressly held that 
for the purpose of assessing sentence evidence of bad 
character is admissible. Fe said :—‘‘ Upon conviction 
the Court has to determine what punishment to award 
and to do this should take into consideration not only 
the nature and gravity of the offence committed, but 
also the character of the accused. The bad character 
of the accused then becomes a fact in tissue. It is 
obvious that if a person has been convicted of the 
same offence or of a similar offence heavier punishment 
is required than upon a first conviction for the previous 
punishment has failed to have a deterrent effect . . . 
But when the previous conviction is not of such a 
character as to affect the punishment which the Court 
is competent to award, still evidence of any previous 
conviction for a similar offence must necessarily be 
allowed, for it cannot be the intention of the 
Legislature that there should be no _ difference 
between the punishment awarded to a first offender 
and to one who may have gained the reputation of 
being an incorrigible offender. And again : “ It cannot, 


(1) (1894) PJ.L.B.93. (2) (1892) SJ.L.B.574. (3) (1897) PJ. 352. 
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however, have been the intention of the Legislature 
that a previous conviction should only be proved 
as affecting the punishment when it also affects 
the competency of the Court. It follows that the 
Legislature must intend that the bad character of an 
accused, as evidenced by a previous conviction should 
always be a fact in issue after conviction, but under 
section 54 of the Evidence Act I think such bad 
character can only be regarded as a fact_in issue _be- 
cause generally bad character becomes a fact in issue.” 

I think that the learned Judicial Commissioner 
laid undue stress upon the similarity between the 
offence of which the accused is convicted and the 
offence of which he has previously been convicted. 
Since in assessing sentence we accept a previous 
conviction as evidence of bad character a previous 
conviction of any offence the commission of which 
implies the bad character of the person committing is 
relevant to the issue. 

Later, in the series of Lower Burma Rulings, 
we have some decisions to the same effect and none, 
so far as I know or can trace, to the contrary. These 
are of less importance than those already dealt with 
because they deal with a principle accepted as estab- 
lished, and I do not think it necessary to discuss 
them in detail. 

Turning to other provinces ~we have the 
Calcutta cases of Queen v. Shiboo Mundle (1) and 
Roshun Doosadh v. Empress (2), the Madras case of 
Ramanjulu Naik, Accused (3), and the Bombay cases 
of Emperor v. David Narsu (4) and Emperor v. 
Ismail Ali Bhai (5), all of which recognise the 
principle that previous convictions not otherwise 


{1) 3 Sutherland’s Weekly Reporter, Cr. 38 (1865). (3) (1883) 2 Weir 264. 


(2) (1880) 5 Cal. 768. (4) (1904) 6 Bom. L.R. 548, 


(5) (1914) 39 Bom, 326. 
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relevant may be taken into consideration in assessing 
sentence. I have no doubt that more could be 
found to the same effect. I have not found any 
decision to the contrary, nor has any such been cited. 
Of the cases named above only that of Ismazl 
Ali Bhai (1) seems to call for further discussion. 
Both judges of the bench agreed that the conviction 
could be considered, but for different reasons. wen 
Mr. Justice Heaton said :—“‘ The chief question 
argued is this; is a previous conviction one of the 
matters which a Court is permitted to consider in 
imposing sentence? The imposing of sentence is, 
within the wide limits allowed by the law, a matter of 
discretion; it is not a matter of proof. That is, it is 
a matter within the sphere not of evidence but of 
penology. Section 54 of the Evidence Act is a part 
of the Law of Evidence, not a part of the penal law, it 
regulates what is relevant for the purpose of proof at 
the enquiry or trial, not. what is relevant for the pur- 
pose of deciding whether a long or a short sentence 
should be imposed. Its purpose is quite plain; 
ordinarily evidence of bad character, including a 
previous conviction, is irrelevant to help to establish 
an accused person’s guilt. But the Law of Evidence 
does not define or profess to define those matters 
which a Court should consider in using its discretion 
in passing sentence. What these matters are to be is 
largely left to practice and to the common sense and 
knowledge of the world of the Court. Where they 
are definitely indicated this is done in the Penal 
Code and the Law of Criminal Procedure ; most 
emphatically not in the Law of Evidence. One 
might as reasonably, I think, look to the Law of 
Evidence for information as to the maximum sentence 
to be imposed . . . . . . Of course the previous 


(t) (1914) 39 Bom. 306. 
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difficulty vanishes. In the Criminal Procedure Code 
section 221 (7), as amended in 1923, perhaps suggests, 
though not very strongly, that convictions other than 
those falling under that sub-section may not be 
proved for the purpose of assessing sentence. On the 
other hand section 562 suggests more strongly that the 
previous character of an accused person—and therefore 
any previous convictions—can rightly be taken into 
account in assessing sentence. I know of no other 
provision which has any bearing on the problem. 

In my opinion the view so lucidly expounded by 
Mr. Justice Heaton is the correct view of the matter, 
and fully justifies the very firmly established practice 
which has persisted in this province for at least the 
last thirty years, and which has been affirmed by 
numerous decisions of the highest courts in this 
province as well as by the High Courts of the three 
major provinces in India. 

In the case before us the evidence proves beyond 
doubt that the respondent made an unprovoked attack 
on the complainant and cut him twice with a da. One 
wound on the head amounted to grievous hurt. Even 
without the previous conviction I should not be inclined 
to call the original sentence excessive. Taking that 
conviction into account I am strongly of the opinion that 
the original sentence should be restored. 

I would therefore allow this application, set aside 
the sentence passed by the Sessions Judge and restore 
that passed by the trying Magistrate. . 

RuTLepDGE, C.J.—I have had the privilege of reading 
the judgment of Mr. Justice Carr, with which I am in 
full agreement and have nothing to add. 


CUNLIFFE, J.—I concur. 


Das, J.—I concur. 
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It is suggested that the question of costs was not 
properly in issue, or proved; but there is a very 
clear claim in the plaint for a sum of Rs. 53-6-0. 
No separate issue was fixed as to this matter of costs, 
but there was a general issue, namely, “To what relief 
is plaintiff entitled?” 

The plaintiff-respondent himself stated on oath 
that he had incurred costs amounting to Rs. 54-6-0, 
and he filed a copy of the formal order in his mis- 
cellaneous application, which shows the total costs» 
including the sum he was ordered to pay the defen- 
dant-appellant, as Rs. 54-6-0. There was no denial 
of these facts by the defendant-appellant, and there 
seems no question as to the amount of costs incurred. 

It is, however, further contended that, as the 
plaintiff-respondent was not awarded these costs in 
the miscellaneous proceedings, he was not entitled to 
claim them in the regular suit that followed. This 
question was considered at length in the case of 
Kumarappa Chetty v. Nga Pyi (1). In that case it 
was held that, when a person’s goods have been 
wrongfully attached, in proceedings brought under 
section 283, of the Civil Procedure Code (corres- 
ponding to Order XXI, Rule 63 of the present 
Code), he was entitled to claim, in addition to a 
declaration, the costs incurred in the miscellaneous 
proceedings instituted by him for removal of attach- 
ment. Various authorities on the point were referred 
to’ in that case, including two Allahabad casess 
which, at first sight, would appear to be in favour 
of the present defendant-appellant’s contention. But 
in neither of those two cases were the circumstances 
exactly similar to those of the present case. Rule 
58 of Order XXI of the Code of Civil Procedure 


(1) (1904-06) 2 U.B.R. (Civil Pro.) 18. 
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provides for the making of an objection to an 
attachment by a third party. Rule 63 provides 
that the order of the Court in such cases shall 
be final subject to the result of a suit which the 
defeated party may institue to establish the right 
which he claims. 

It is clear, therefore, that proceedings under 
Rule 58 and the following Rules are of a summary 
nature, and that the defeated party is debarred from 
appealing, but instead is allowed the remedy of 
having his claim adjudicated in regular proceedings. 
That being so, I can see no reason why, if the 
result of the regular proceedings is to set aside 
the order in the miscellaneous proceedings, the 
question of costs incurred in the miscellaneous 
proceedings should not also be dealt with. The 
party aggrieved in the miscellaneous proceedings, 
had he been given the right of appeal from orders 
passed in those proceedings, would undoubtedly have 
been able to appeal as to costs. Any other view 
of the question would mean that there was no 
remedy for a wrongful order as to costs except 
the difficult one by way of revision. 

The view taken by the learned Judicial Com- 
missioner of Upper Burma in 1905, has, so far as 
I know, been constantly followed in Upper Burma, 
‘since, and I can see no sufficient reason for depart- 
ing from it. There may be circumstances in which 
<the party to the proceedings in a suit under Rule 
63 would not be entitled to claim damages in 
getting the attachment removed. The failure in the 
miscellaneous proceedings might be due to his own 
default, or the attachment might have been encour- 
aged by his neglect ; but it does not séem to me 
that any such circumstances have been established 
or pleaded in the present case. 
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I am of opinion, therefore, that the decision of 
the lower Courts on the point now in issue was 
correct. 

I dismiss this appeal with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Baguley. 


N. N. CHETTYAR FIRM 
Vv. 


TAN MA PU anpb OTHERS. * 


TAN BABU AND OTHERS 
U 


N. N. CHETTYAR FIRM. 


Administration—Letters issued under Probate and Administration Act (V of 
1881) in a case governed by the Succession Act (X of 1865),effect of-—Powers 
of the administrator—Court’s permission to sell does not imply permission to 
mortgage—Limited powers under one Act not extended unless Letters altered 
under the other Act. 


A son obtained under the Probate and Administration Act (V of 1881), 
Letters of Administration of his deceased mother’s estate, describing her asa 
Chinese Buddhist. She was, in fact, a Karen Christian and Letters would have 
been issued under the Succession Act (X of 1865) had she been correctly 
described. The administrator obtained leave of the Court to sell the 
immoveable property of the deceased to pay off debts, but instead he 
mortgaged it. 

Held, that Letters issued under the Probate and Administration Act must be 
regarded as being under that Act and giving only the powers that they could 
ive under that Act until and unless the powers under them are extended by the 
Letters being altered to Letters under the Succession Act of 1865. Under the 
former Act permission to the administrator to sell does not ipso facto give per- 
mission to mortgage. Hence the administrator had no power to bind the 
interests of any of the heirs except those who had given him authority to effect 
the mortgage. 

Debendra Nath v. Administrator-Ceneral of Bengal, 35 Cal. 955 (P.C.) ; Ram 
Dhon Dhor ¥. Sharf-ud-din, 9 B.L.'T. 236—referred to. 


Ma Yait v. Maung Chit Maung, 49 Cal. 310 (P.C.)—distinguished. 





* Civil First Appeals Nos. 199 and 206 of 1926 against the judgment of 
the District Court of Bassein in Civil Regular No. 3 of 1925- 
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N. N. Burjorjee for the appellants. 
Zeya for the respondents. 


BacuLey, J.—These two appeals arise out of a suit 
brought by the N. N. Chettyar Firm against six defen- 
dants on a series of mortgages. The lower Court gave 
the plaintiffs a decree for the full amount claimed 
against the first, second and fifth defendants, but against 
the second, third and sixth only gave a decree for the 
amount admitted. 

The claim was on a series of transactions. ‘The pro- 
perty mortgaged was the property of one Ma'I'we, who 
died in 1912. She left some sons and daughters. Tan 
Po Shwe, the eldest of them, applied for Letters of 
Administration to her estate in the late Chief Court of 
Lower Burma in 1917. It was then stated that she Jeft 
eight children, six of whom are the defendants in the 
present case ; one has died and one has apparently dis- 
appeared from the proceedings altogether. Letters of 
Administration were issued to Tan Po Shwe and he pro- 
ceeded to deal with the estate. He applied to the Court 
for permission to sell the immoveable property and 
permission was granted. ‘The estate of the deceased was 
admittedly encumbered and to pay off the debts due he 
mortgaged the property now in question for Rs. 40,000 
by registered mortgage bond. The liability on this 
mortgage bond is admitted by all the defendants, but 
a considerable part of this debt has been paid back. 
Afterwards a second mortgage over the same property 
for Rs. 15,000 was executed. The title deeds of the 
property had been deposited with the plaintiff firm and 
afterwards the first defendant gave a letter of authority 
to the plaintiffs authorizing them to lend further sums 
of money on promissory notes to Tan Babu and his 
clerk, Tan Kya Lu, and it was agreed that the sums 
so advanced should constitute a further lien on the 
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properties already mortgaged. In this way consider- 
able sums of money were advanced and the plaint 
shows that the total debt outstanding at the time of 
filing of the suit was Rs. 1,07,340-6-0. 

Various defences are raised, and I will deal with 
them in order. 

In the first place it is argued that, as the Letters 
of Administration were issued to Tan Po Shwe under 
the Probate and Administration Act and he never got 
permission from the Court to mortgage the immove- 
able property of the deceased, these mortgages are bad, 
except, of course, so far as they are admitted. In 
reply to this, it is urged that the deceased, Ma Twe, 
although described in the application for Letters of 
Administration as a Chinese Buddhist, was, in fact, 
a Karen Christian, and how she came to be described 
as a Chinese Buddhist is not explained. It would 
seem that her husband was a Chinaman, but his reli- 
gion is doubtful. Be that as it may, however, there 
can be no doubt that, had Ma Twe been correctly 
described in the application for Letters of Adminis- 
tration, the Letters would have issued under the Suc- 
cession Act, and, in that case, the mortgage by the 
administrator would have been good. It is argued 
that, as the Letters should have been issued under 
the Succession Act, the administrator had the powers to 
mortgage that he would have had, had they been correctly 
issued. This argument, in my opinion, fails. The 


Letters must be taken to give the powers that they’ 


appear to give upon their face until they are revoked 
or altered. 

No case directly in point has been quoted, but for 
the converse there is authority. [Vide Debendra Nath 
Dutt v. Administrator-General of Bengal (1).] In 


(1) (1908) 35 Cal. 955. 
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that case Letters of Administration which were issued 
owing to the fraud of the applicant and which, there- 
fore, might be considered as bad from the start were 
nevertheless held to be good until and unless they were 
revoked. In the same way, I hold that Letters issued 
under the Probate and Administration Act must be re- 
garded as being under that Act and giving only the powers 
that they could give under that Act until and unless. 
the powers under them are extended by the Letters 
being altered to Letters under the Succession Act. 
The case of Ma Yait v. Maung Chit Maung (1), was 
quoted as being authority for beginning the adminis- 
tration under the Probate and Administration Act and 
completing it under the Succession Act. But in that 
case, no question of the powers of the administrator 
was gone into. Originally, Letters of Administration 
were taken out under the Probate and Administration 
Act, but the Privy Council decided that, as the deceased 
was a person whose estate had to devolve according 
to the rules laid down in the Succession Act, the 
administrator would have to divide the property among 
the heirs in accordance with the rules of the Suc- 
cession Act. 

It is true that the administrator got permission to 
sell, but permission to sell does not ipso facto give 
permission to mortgage. [Vide Ram Dhon Dhor v. 
Sharf-ud-din and others (2). ] 

Under the Letters of Administration issued, then, 
I must hold that Tan Po Shwe had not got power to 
bind the interests of the heirs. The case, however, 
cannot be disposed of so easily as this. 

[His Lordship found that various heirs had 
given Tan Po Shwe direct authority to act on their 


‘behalf under powers of attorney. Tan Po Shwe was 





(x) (1921) 49 Cal. 310. _ (2) (1916) 9 B.L.T. 236. 
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responsible personally and as an heir for the whole of 
the money due. Three other heirs were responsible to 
the full extent of their interests in the estate and also 
personally as they had authorized Tan Po Shwe to 
borrow the money. One heir was liable only to the 
extent he admitted his liability, as he had not authorized 
Tan Po Shwe to encumber the estate. One defendant, 
Kyauk Ho, was not an heir and had no interest in the 
estate. The result was that the decree of the Lower 
Court was varied as to the extent of liability of the 
defendants and as to costs.] 


Das, J.—I concur. 


APPELLATE CIVIL. 
Before Mr. Fustice Brown. 


ISMAIL HOOSAIN MAMSA 
VU. 
K. PURBHUBHAI anp oneg.* 


Interest on loan—Rate stated in inadmissible promissory note, whether can be 
claimed—Reasonable rate whether allowed. 


Held, that where a promissory note is inadmissible in evidence for want of 
Stamp, and the creditor sues for the money lent as on the original contract of 
loan, he may claim a reasonable rate of interest, but he cannot claim at the rate 
stated in the promissory note. 


Maung Kyi v. Ma Ma Gale, 10 L.B.R. 54—,referred to. 
N. N. Sen for the appellant. 


Brown, J.—The same point arises for decision in 
this case and in Civil Revision Cases No. 246 and 
No. 247 and they will all be dealt with in this judgment. 

The three cases have been heard ex parte. 

The petitioner filed three suits in the Small Cause 
Court of Rangoon for payment of money lent with 
interest. In each case the money was lent on a 

* Civil Revision Cases Nos, 245, 246 and 247 of 1927. 
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promissory note but the promissory note was not 
sufficiently stamped and was therefore not proved, 
the petitioner falling back upon the original consider- 
ation. The trial Judge heard each case ex parte and 
gave the petitioner a decree for the principal only 
refusing to allow interest. 

The petitioner now claims that he should be 
allowed interest. It was decided by the Full Bench 
of the late Chief Court in the case of Maung Kyi 
v. Ma Ma Gale and one (1), that where money is 
lent and at the sme time a promissory note is given 
therefor, a creditor is not debarred from suing for 
the money lent as on the original contract of loan, 
if the promissory note cannot be proved. I do not 
see however that it follows from this that he can 
claim for interest at the rate stated in the promissory 
note. The promise to pay the specific rate of interest 
is clearly entered in the terms of the document and 
cannot be implied from the fact of the loan having 
been made in the first instance. I do not see therefore 
that the petitioner was entitled to claim interest at 
the rate stated in the promissory note. But I think 
jt is open to the plaintiff to ask for a reasonable rate 
of interest. From the acceptance of the money lent 
and the implied promise to repay, I think that the 
promise to pay interest at a reasonable rate can be 
inferred. 

I alter the decree of the trial Judge in each case 
into a decree for the principal sum claimed in each 
case together with interest thereon from date of loan 
up to date of the decree at one per cent. per mensem 
and costs on that amount on ex parte scale. Further 
interest at g per cent. per annum is allowed on the 
total amount decreed for principal and interest from the 
date of the decree to the date of realisation. 

(1) (1919) 10 L.B.R. 54. 
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| APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


NYAUNGLEBIN CO-OPERATIVE BANK 1928 
UV. FT Sa 
MAUNG BA U AnD OTHERS. * 


Mortgagee purchasing at Court auction part of. mortgaged property, effect of —Dis- 
charge of proportionate share of mortgage debt—Values of properties whether 
to be taken at date of mortgage or date of purchase—House on mortgaged site 
nearly complete and included in mortgage—Transfer of Property Act (IV of 
1882), s. 82. 

Held, that when a mortgagee has purchased part of the property mort- 
gaged to him at a Court auction subject to the mortgage, his purchase has the 
effect of discharging a proportionate share of the mortgage debt. The amount 
so discharged bears the same ratio to the whole mortgage debt as the value of the 
property purchased bears to the value of the whole of the mortgaged property- 
In calculating the proportionate values of the properties, a question arises 
whether the value at the date of the mortgage, or that at the date of the purchase, 
should be considered. In the present case the value of the house purchased by 
the mortgagee, which was not complete at the date of the mortgage, must be 
considered along with the value of the house site, in determining the propor- 
tionate amounts to be charged on the various mortgaged properties, as, at the 
date of the mortgage, the house was being built and well on its or to neomnpitien 
and was included in the mortgage deed. 

Bisheshur v. Ram Sarup, 22 All. 284 ; Fakiraya v. Gadigaya, 26 Bom. 88 ; 
Mardan Singh v. Thakur, 27 All. 549—referred to. 


P. K. Basu for the appellant. 
Ba Thein (1) for the 10th respondent. 


RutLepGE, C.J., and Brown, J.—The appellants 
in this case, the Nyaunglebin Co-operative Town 
Bank, lent money on a registered mortgage deed to 
the first two respondents, Maung Ba U and Ma Hnin 
Myaing, on the 25th June 1923. On the 16th 
February 1925, the appellant mortgagees purchased 
at a Court auction one of the properties mortgaged 
subject to the mortgage. They claim that at the 
time of the mortgage the properties that they have 


* Civil First Appeal No. 168 of 1927 from the judgment of the District Court 
of Pegu in Civil Regular No. 12 of 1926. 
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subsequently purchased were worth the same amount 
as the remainder of the mortgaged properties. At 
the date of their purchase the mortgage debt 
amounted to Rs. 10,286. The sum of Rs. 5,143 
therefore remained to be satisfied out of the remaining 
properties. ‘They have therefore sued for a mortgage 
decree on the remaining properties for Rs. 5,143 with 
interest from that date on half of the original principal 


sum. 
The properties on which they claim this mortgage 


charge have since the mortgage been sold to the 
10th respondent, Ma Kywe. The trial Court has 
found that the house and house-site which the 
mortgagees have purchased is worth Rs. 7,500 and 
the other mortgaged properties Rs. 4,000. The Court 
has also found that of these other mortgaged pro- 
perties the respondent Ma Kywe owns half only. 
The total amount now due on the mortgage has been 
held to be Rs. 2,903-3-0 only and of this sum Ma 
Kywe has been found liable to pay Rs. 500 only. 
We do not understand precisely how the learned 
trial Judge has calculated the sums now due, but we 
do not think that his findings can possibly be upheld. 
The question of contribution to the mortgage debt in 
such circumstances is a matter of some difficulty. 
The matter was very fully discussed in the Allahabad 
case of Bisheshur Dial and another v. Ram Sarup 
(1). It was there held that when a mortgagee has 
purchased part of the property mortgaged to him at 
a Court auction subject to the mortgage, his purchase 
has the effect of discharging a proportionate share of 
the mortgage debt. The amount so discharged bears 
the same ratio to the whole mortgage debt as the 
value of the property purchased bears to the value 
of the whole of the mortgaged property. 

; (1) (1900) 22 All. 284. 
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In a later case Mardan Singh v. Thakur Shee Dayal 
(1), the same Court further held that in calculating 
the proportionate values of the properties the values 
had to be considered as they stood at the date of the 
mortgage, and not as they stood at the date of the 
purchase. The principles approved in Bisheshur Dial’s 
case may, we think, be accepted. 

In the Bombay case of Fakiraya v. Gadigaya (2) 
the question was discussed. Fulton, J.. who was a 
member of the Bench that decided that case, was of 
opinion that the principle of rateable contribution 
could not equitably be applied in such a case. But 
the majority of the Bench were of a contrary opinion. 
Jenkins, C.J., in the course of his judgment cited with 
approval the dictum of Sir Charles Faran in an 
earlier case: “It is clear that the plaintiff when he 
purchased the equity of redemption in the house 
purchased it subject to its due proportion of the 
mortgage debt. That proportion of the mortgage debt 
thus ceased to exist, and the plaintiff’s right as mort- 
gagee to recover the money secured by his mortgage 
was reduced to that extent. What proportion of the 
mortgage debt was thus wiped out depends upon the 
proportion of the value of the house to the value of 
the rest of the mortgaged properties.”» We do not 
understand the correctness of this exposition of the 
law seriously to have been questioned in this appeal. 

The further question dealt with in Mardan Singh’s 
case is not however so easy of decision. Section 82 
of the Transfer of Property Act lays down that 
“Where several properties, whether of one or several 
owners, are mortgaged to secure one debt, such prop- 
erties are, in the absence of a contract to the con- 
trary, liable to contribute rateably to the debt secured 
by the mortgage, after deducting from the value of 


(1) (1905) 27 All. 549. (2) (1901) 26 Bom, 88, 
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1928- each property the amount of any other incumbrance 
Nyauncie- to which it is subject at the date of the mortgage. ”’ 
Co-orrea- ‘Lhere is nothing here as to the date at which the 
TIVE Dae proportionate values of the properties is to be calcu- 
Maune Ba lated. It is true that with regard to the amount of a 

U anp : . ° 
orners. previous incumbrance reference is made to the date 
Ruriepce, Of the mortgage. But clearly the date of the mortgage 
C.J.anD_ would have to be considered with reference to such 
Brown, J. ‘ : 

an incumbrance because, unless the incumbrance 
existed at the time of the mortgage, it would have to 
be postponed to the mortgage. In the Bombay case 
of Fakiraya v. Gadigaya (1) to which we have 
already referred, Candy, J., remarks at page 98 with 
reference to the valuation: “That value would 
apparently be at the date of the purchase.” That was 
however merely an obiter dictum and no reasons were 
given for his conclusion by the learned Judge. 

The matter is of importance in the present case 
because at the time of the mortgage the house which 
has been purchased by the mortgagees was not 
completed, and the value of the site at the time of 
the mortgage was therefore considerably less than 
the value of the house and house site which has 
been purchased subsequently. It has ‘been pointed 
out in Mardan Singh’s case that to take the 
valuation. at a date later than the date of the 
mortgage might operate harshly on the owner of one 
of the mortgaged properties who had expended money 
and Jabour in improving his property. It might 
similarly however be argued that to take the date as 
the date of the mortgage would operate hardly on 
an owner whose property through no fault of his own 
had very seriously depreciated since the mortgage. 

We think, however, that, whatever might be the 
correct rule to apply in cases in which there are no 


(1) (1901) 26 Bom. 88. 
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special circumstances to consider, in the present 
case the value of the house must be considered in 
apportioning the contributions amongst the various 
mortgaged properties. Theng Taik, clerk of the 
appellant Bank, in giving evidence says that at 
the time of the mortgage there was no building 
on the site. He admits however that the building 
had been begun, and the. kitchen had been built. 
The mortgage deed itself describes this part of the 
mortgaged property as “house, semi-pucca, six posts 
in the frontage, five rooms upper storey, timber 
walling and flooring, zinc roofing, lower storey brick 
walling and flooring with kitchen and _ house-site.” 
If the building had not been completed at the time of the 
mortgage the deed suggests that it was at least well on 
the way. to completion, and that at the time of the 
mortgage the parties had. in contemplation that the 
building would: form part of the mortgaged property, 
and would bear its proportionate share of the mortgage 
debt. We are therefore of opinion ‘that the. value of 
the house must be considered in determining the 
proportionate amounts to be ai si on t ie various 
mortgaged properties. 

The valuation of the house and site -is — 
to: assess with any great degree of accuracy. The 
trial Court has. fixed it at Rs. 7,500 Maung Taik says 
it is worth Rs. 5,000 whilst the witness. Baga Singh 
says that:a house-and site of his in the neighbour- 
hood are worth Rs. 10,000. His house is he says rather 
more substantial than the mortgaged house, and he 
also says that the price of land has risen by about one- 
half in the last three years. We do not think that in the 
circumstances the valuation of Rs.. 7, 500 ago by 
the trial Judge is excessive. 

As regards the rest of the mortgaged roparty, it 
is admitted that there has been a mistake. The same 
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land has been shewn in the plaint twice over under a 
different description, and the total area is about forty- 
five to fifty acres. The trial Judge says in his 
judgment that Ma Kywe produced a certified copy 
of a sale deed showing that she had paid Rs. 2,000 
for the lands. We cannot find that sale deed, nor 
has Ma Kywe given evidence. If she paid Rs. 2,000 
for the lands subject to the mortgage their total 
value would presumably be largely in excess of the 
Rs. 2,000. The estimate of prices for land similar 
to the land in question varies from Rs. 125 an acre 
(Ko Sein Bwin 9P.W.) to about Rs. 50 an acre on 
the good portions only (Maung On Sein D.W. 2). We 
think that something in between these extremes 
must be taken as the correct value. We estimate 
the mortgaged property in the hands of Ma Kywe 
as worth Rs. 3,750. Contribution must therefore be 
fixed at the rate of 75 to 37:5. Her rateable liability 
on the ‘mortgage debt will therefore be in the 
proportion of one to two. The effect of the 
purchase of the house and site was _ therefore 
to discharge two-thirds of the mortgage debt, 
reducing the sum of Rs. 10,286 then due to 
Rs. 3,428-10-8. 

From the date of sale interest will be allowed on 
one-third of the original principal, that is on 
Rs. 2,750. The amount due at the date of suit was 
therefore Rs. 3,428-10-8 plus Rs. 429-1-0 or a total 
of Rs. 3,857-11-8. 

The decree of the trial Court is set aside and we 
pass a mortgage decree in favour of the appellant- 
plaintiffs for Rs. 3,857-11-8, with interest at the 
mortgage rate on Rs. 2,750 from the date of suit to 
six months after the date of this decree. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Maung Ba 


MAUNG YE AnD OTHERS 1928 
Vv. Mar. 12 


M. A. S. FIRM anp oTHERS.* 


** Forbidden by law,” “legally disqualified’? person, meaning of—Contract Act 
(IX of 1872), s.23—Transfer of Property Act (IV of 1882) s. 6 (h) (3), 8. 73— 
Conditions of transfer and notice of transfer imposed by Government in 
oil-well grants—Disregard of such conditions by grantee and transferee, 
whether a private person can claim benefit of. 


Grants of the right to win earth-oil are made by the Local Government in 
accordance with rules made by the Governor-General in Council and sanctioned 
by the Secretary of State for India in Council and under Executive Instructions. 
Some of the conditions of such grants are that every transfer of the right shall be 
reported to the Warden by the transferee, and that a grantee shall not alienate 
or transfer his rights except to a person holding a certificate of approval. Non- 
observance of these conditions renders in one case the transferee liable to a fine 
under the rules framed under th Burma Oil-Fields Act and the grantee in the 
other case stands to lose his grant. 

Held, that such conditions do not make a mortgage of an oil-well void ab initio 

or the mortgagee a “legally disqualified ’’ person within the meaning of s. 6 (h) 
(3) of the Transfer of Property Act, or the transaction a forbidden one within 
the meaning of s. 23 of Contract Act, simply because the mortgagee had no 
certificate of approval at the date of the mortgage and obtained it only subse- 
quently. The mortgagee is also not guilty of‘‘ gross neglect” within the 
meaning of s. 78 of the Transfer of Property Act so as to lose his priority over a 
subsequent mortgagee, because of his failure to report to the Warden the 
mortgage which has been duly registered. 


Kyaw Din and K. C. Bose for the appellants. 


Aiyangar and Maung Pu for the first and second 
respondents. | 


Heap, J.—The M. A. S. Chetty firm, by its agent 
Letchumanan, sued the first three appellants to recover 
Rs. 22,660 with further interest on a mortgage bond, 
and joined a number of subsequent transferees of the 
mortgaged property. 

* Civil First Appeal No. 207 of 1927 against th judgment of the District 
Court of Magwe in Civil Regular No. 3 of 1926. 
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Almost every imaginable defence was raised, such 
as denial of execution, want of consideration, fraud, 
defective registration, material alteration, incapacity of 
mortgagee, novation and loss of priority by gross 
neglect, but the District Court rejected all these 
defences and saying that the defendants were people 
who resisted their obligations by all means, fair or 
unfair, including perjury, gave the Chetty the usual 
preliminary mortgage decree. 

The executants of the mortgage deed and one of 
the subsequent mortgagees of some of the mortgaged 
properties appeal, and another subsequent mortgagee 
who was joined in the appeal as a respondent has 


‘applied to be allowed to join as an appellant and has 


been heard as an appellant. | 

The grounds of the appeal are that the mortgage 
deed was not proved according to law, that it had 
been fraudulently altered, that at the time of the 
mortgage the M.A.S. firm did not hold a “ certificate 
of approval.’ and was therefore debarred from holding 
a mortgage over oil-wells, and that, by reason of. its 
gross neglect in failing to get the mortgage recorded 
at. the office of the Warden of the Oil-Fields, it had 
lost priority in’ respect of its mortgage. 

At the hearing in this Court the first two of diese 
grounds, which were obviously ‘untenable, were 
abandoned, and only the other two were argued. - 

The suggestion that the mortgage was invalid because 
the mortgagee had no “ Certificate of Approval i 
at the® time “when ‘he took the. mortgage is clearly 
unsustainable. A. certificate of approval was in fact 
granted to the M. A. S. Chettyar firm in the name of 
its agent Kuttayan in May 1924 and since that date 
there can be no doubt of the firm’s capacity to hold. 
the mortgage. ‘There seems to be no legal basis for 
the suggestion that-a mortgage ‘made in favour of a 
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mortgagee who did not hold a certificate of approval 
at the time when the mortgage was made is void ab 
initio. Grants of the right to win earth-oil are made 
by the Local Government in accordance with rules 
made by the Governor-General in Council and 
sanctioned by the Secretary of State in Council, and so 
far as sites (like the present sites) in the T'wingon 
and Beme Reserves at Yenangyaung are concerned, 
under Executive Instructions issued by the Local 
Government itself.- Those Executive Instructions 
provide a form of Grant of the right to win earth- 
oil and some of the conditions of those grants are that 
every transfer of the right shall be reported to the 
Warden by the transferee, that the grantee shall. not 
alienate or transfer his rights except to such person as 
shall hold a certificate of approval, and that if he is 
guilty of a breach of the latter condition the Local 
Government may forthwith revoke the grant and take 
possession of the site. The transferee’s failure to report 
transfers to the Warden is punishable with fine under 
statutory rules framed under the Burma Oil-Fields 
Act: It is suggested that because it is a condition of 
the grant that the grantee shall not transfer to a person 
who does not hold a certificate of approval, a person 
who does not hold such a-certificate must be regarded 
as “‘a person legally disqualified to be a transferee” 
within the meaning of section 6 () (3) of the Transfer 
of Property Act and that therefore the transfer was void 
ab initio and could not be validated by the subsequent 
removal of the disqualification. I know of no authority 
which supports the contention that because a clause in a 
grant prohibits a transfer to a person who does not 
hold a certain certificate the person who does not 
hold the certificate is “legally disqualified to be a 
transferee,” and I do not think that any such’ meaning 
was intended when the words “legally disqualified ” 
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1928 were used. I would therefore hold that section 6 (h) 
Mavne Ye (3) of the Transfer of Property Act has no application 
ane 5 ™*S to the case and that there is no basis for the sugges- 
MAS. HRM tion that the mortgage was void because the M.A.S. 
aoe firm had no certificate at the time when it took the 
"mortgage. For similar reasons I would hold that 
section 23 of the Contract Act has no application. 
The only other point taken in appeal is that because 
the M.A.S. firm did not report the transfer to the 
Warden he was guilty of “‘ gross neglect” within the 
meaning of section 78 of the Transfer of Property Act 
and therefore loses his priority. The mortgage bond 
in the firm’s favour was duly registered and no 
authority for the proposition that failure to report to the 
Warden ought to be regarded as “ gross neglect” has 
been cited. I have no hesitation in holding in the 
circumstances of this case that it did not amount to 
“gross neglect”? and did not involve any forfeiture of 
priority. 
These being the only points raised in the appeal, 
I would dismiss the appeal with costs, making the 
A. L. M. Chettyar firm jointly liable for the M.A.S. 
firm’s costs in this Court. 


Mavunec Ba, J.—I concur. 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Heald, Mr. 
‘Justice Carr, Mr. Justice Maung Ba and Mr. Justice Brown. 


MAUNG PO AUNG AND FIFTEEN 1928 
VU. Mar. 19. 


MAUNG KHA.* 


Buddhist Law—Step-children—Claim on step-parent’s death—Lettetpwa of step- 
parent and parent, predeceased, share in—One step-child having partitioned 
on death of parent, effect of —Alienation by step-parent subsequent to death 
of parent whether binding on step-child. 

Held, that if no claim for partition has been made on the death of one parent 
or on the re-marriage of the surviving parent or on the subsequent death of 
the surviving parent, a claim for partition may be made at the death of the 
step-parent. ‘ 

Held, that on such death of the step-parent leaving children, the step-child 
is entitled to a third share in the lettetpwa of the step-parent and the parent. 

Held further, that the alienation of any lettetpwa property by the steps 
parent subsequent to the death of the claimant’s parent, does not bind him. 

Held, also that where one of two step-children had already claimed a share 
‘on the death of the parent, the other step-child would be entitled only to 

one-sixth of the lettetpwa. 

Kirkwood v. Maung Sin, 2 Ran. 693; Ma E Hmyin v. Maung Ba Maung, 

2 Ran. 123; Ma E Myav. U Pe Lay, 3 Ran. 281; Ma Hnin Bwinv. U Shwe Gon, 

8 L.B.R. 1 ; Ma Nyein E v. Maung Maung, 3 Ran. 549 ; Maung Lu Gale v. 

Maung Lu Po, 4 U.B.R. 140 ; Maung Po San v. Maung Po Thet, 3 Ran. 438; 

Maung Shwe Po v. Maung Bein, 8 L.B.R. 115 ; Pan Onv. Tun Tha, 11 L.B.R, 

292 ; Po Kinv. Tun Yin, 4 Ran. 207 ; San Pe v. Ma Shwe Zin, 9 L.B.R. 176 ; 

Shwe Ywet v. Tun Shein, 11 L.B.R. 199—teferred to. 


P. K. Basu for the appellants. 
R. M. Sen for the respondent. 


In Civil First Appeal No. 103 of 1927, a Divisional 
Bench of the Court composed of Rutledge, C.J., and 
Carr, J. referred to a Full Bench for decision the 
following question :— 

“A . Burman Buddhist died leaving surviving 
him children by his first wife and also the second 
wife and children by her. The second wife has 


* Civil Reference No. 9 of 1927 arising out of Civil First Appeal No. 103 
of 1927. 
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died and since her death one of the children of the 
first marriage has put forward a claim for partition 
of the inheritance. To what proportion of the prop- 
erty acquired during the continuance of the second 
marriage are the children of the first marriage entitled 
in such a suit ? 

“Some features of this case are unusual and it 
seems desirable to set out the facts in considerable 
detail. One U Lu Gyi died in 1916 leaving two 
children, Ma On and the present plaintiff-respondent, 
Maung Kha, by his first wife, Ma Nyi Ma, who had 
died over forty years earlier, and a widow, Ma Gun 
and nine children by her. These nine children, with 
the wives and husbands of some of them are the 
present defendant-appellants. . 

“In Suit No. 13 of 1917 of the District Court Ma On 
sued Ma Gun, her eldest son and his wife, and 
Maung Kha for her share of the estate of U Lu Gyi. 
The prayer was, in terms, for a declaration of her 
share and for possession of it, and alternatively for 
the administration of the estate. Ma Gun was the 
principal defendant, being rightly regarded as an 
heir to the exclusion of her own childien. Her 
eldest son and his wife were joined as. transferees of 
some of the property claimed as_ belonging to the 
estate. Maung Kha was joined as a co-heir with Ma On 
and was made a pro forma defendant because 
he did not wish then to claim his share. It has 
been said in this case that Maung. Kha supported 
Ma On’s claim, but from the record it seems that he 
did not file any written statement. and did not appear 
in the suit. until a later stage, as. will. be shown 
presently. . : 
_ “The District Court granted Ma On a decree 
which merely declared her share in the estate but 
did not contain any order for partition or possession 
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Tt concluded with a direction that a copy of the 
decree should be sent to the Collector ‘for necessary 
action.’ Probably the Judge meant to order partition 
by the Collector, but he did not say so. The judg- 
ment did not deal expressly with Maung Kha’s share 
and there was no order defining it, but in order to 
determine Ma On’s share the Judge had first to 
determine the share of Ma Kyi Ma’s children jointly, 
Ma On’s share being one-half of that joint 
share. 

“Ma On appealed from this decree in Civil First 
Appeal No. 166 of 1919 of the Chief Court of Lower 
Burma. During the pendency of that appeal she 
died. One Ba Sin, a son of Maung Kha, applied to 
be substituted as her legal representative, claiming to 
be her keittima adopted son. On inquiry it was found 
that his adoption was not proved. His application 
was dismissed and it was declared that the appeal 
had abated. This order was passed on the 2gth 
November 1921. On the 14th December Maung Kha 
applied to have the abatement of the appeal set 
aside and to be substituted as Ma On’s legal representa- 
tive. On the 17th January 1922, this application was 
rejected as time-barred. 

“On the 20th May 1922, Maung Kha applied in 
Civil Execution No. 8 of 1922 of the District Court 
of Henzada to execute the decree obtained by Ma 
On, as her legal representative. By this time Ma Gun 
was dead and her nine children were made res- 
pondents in the application. ‘They contested it on 
the ground that Maung Kha had been adopted by 
his grand-parents and was therefore not in law the 
brother of Ma On or her legal representative. This 
question was tried and the District Court found that 
the adoption was not proved and that Maung Kha 
was the legal representative of Ma On and as such 
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was entitled to execute the decree. Later his appli- 
cation was dismissed on the ground that the decree 
as framed was not executable. 

“Maung Kha appealed against this order in Civil 
Miscellaneous Appeal No. 300 of 1922 of this Court, 
but the decision of the District Court was upheld. 
The learned Judges, however, directed that a final 
decree should be passed in the suit brought by Ma On. 
The copy of this order is filed in the regular 
suit and not, as it should have been, in the execution 
proceedings. In compliance with it the District 
Court passed a final decree for possession of Ma On’s 
share in favour of Maung Kha as her legal representa- 
tive. ‘There was no order setting aside the abatement 
of the suit or formally substituting Maung Kha as the 
legal representative. Maung Kha has executed the 
decree so obtained by him. 

“In the present suit Maung Kha claims his own 
share of the estate. And he contends that since he 
is claiming after the death of his step-mother Ma Gun 
the method of division is changed and he is 
entitled to a larger proportion of the estate than he 
would have been had he claimed partition at the 
same time as Ma On. Stated in different words his 
claim is worked out as follows :—There are two 
different methods of partition (a) as between the 
children of the first marriage and their step-mother on 
the death of the father, and (b) as between the children 
of the first marriage and the children of the second 
marriage after the death of both the father and the 
second wife. Method (d) is the one now to be applied, 
and under it the share of the children of the first 
marriage, collectively, is (say) X. But Ma On _ has 
already taken her share—Y—under method (a). 
Therefore, I, Maung Kha, the only remaining child of 
the first marriage am now entitled to X-Y. He hag 
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been given a decree on this basis. Whether this 
method of calculation is correct is at least question- 
able, since by it he not only obtains his own enhanced 
share but also the amount by which Ma On’s share 
would have been enhanced had she not claimed during 
her step-mother’s life time. Maung Kha has been 
granted a decree and the defendants appeal. 

“The 5th and 6th grounds of appeal are in effect 
the same—that the suit is not maintainable, being 
ves judicata by reason of the former suit. ‘The District 
Judge disallowed this objection very briefly. His 
reason seems to have been that the former suit was in 
fact merely a suit by Ma On for the possession of 
her own share and that there was no inquiry into 
Maung Kha’s claim and no adjudication upon it. 
There is much to be said for this view. Although 
Ma On did in fact make an alternative prayer for 
administration of the estate that prayer was not dealt 
with at all and the suit was treated simply as one for 
possession of her share. And the final decree in her 
favour was simply one for possession of what was 
found to be her share. The decree was silent as to 
the share of Maung Kha and there was in fact no 
adjudication as to his share. I am of opinion, there- 
fore, that the decision of the District Court on this 
question is correct. 

“Ground 7 raises again the allegation that Maung 
Kha had been adopted by his grandparents and was not, 
therefore, an heir of his father and step-mother. In 
view of the decision, abovementioned, in the exe- 
cution proceedings, the District Court held that this 
question was res judicata. It also decided that even 
if it was not res judicata the adoption had not been 
proved. We do not propose to discuss the question of 
fact. It may perhaps be not strictly correct to say that 
the question was res judicata under section 11 of the 
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Civil Procedure Code, since the former proceeding 
was not a suit. But we are satisfied that on the 
generally accepted principles which have frequently 
been enunciated by the Privy Council the decision 
in the execution proceedings does conclude this 
question as between the present parties. ‘The question 
raised in that proceeding was exactly the same as 
is now raised, all the parties were the same and all 
were concerned in the same capacity,—i.e., in their 
personal capacity. 

“The first ground of appeal raises the only question 
of fact for decision. Schedule A of the plaint 
describes the holding of land which the plaintiff 
alleges to have been inherited by his father U Lu Gyi 
from his grandparents during the marriage with 
Ma Gun. 

“The defendants contend that this land was not 
inherited but was given by U Lu Gyi’s parents to 
him and Ma Gun jointly during the continuance of 
their marriage. The Additional District Judge in this 
case has found that the land was inherited. The 
finding is not justified by the evidence. The parties 
agreed that the evidence in Ma On’s suit should be 
accepted as evidence in this suit. Ma On’s claim 
with respect to this land was that it had in fact 
been bought for her and the other children of 
U Lu Gyi and his wife and was held in trust for 
them by U Lu Gyi. The whole of the evidence 
called on her side in that suit relating to this land 
was directed to proving this contention, which, 
however, was rejected by the District Court which 
in that case found that the land had been given as 
alleged by the defendants. The finding of course is 
not binding in the present suit, but all the evidence 
called by Ma On is obviously quite useless to the 
present plaintiff, and I can find no evidence at all 
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on the subject of this particular piece of land in the 
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present suit except the allegations of the plaintiff Mavnc Po 


himself and, on the other side, of the defendant Po Aung. 
I am unable, therefore, to find that there was 
evidence to prove that this land was inherited. On 
the other hand, the 5th witness for the defence in 
Ma On’s suit, Maung San Chein, said on page 105 
(reverse) of the record that U Lu Gyi’s parents did 
give U Lu Gyi and Ma Gun this piece of paddy 
land. This witness stated further that he had lived 
in the house of U Lu Gyi’s parents for 20 years and 
was, therefore, in a position to know the truth of the 
matter. Moreover, Ma Gun in that case produced an 
extract from the revenue registers which was filed as 
Exhibit 4 and is now Exhibit 4 in this record. In this it 
is noted that the land was given to U Lu Gyi and 
Ma Gun in 1893-94, Exhibit 4 in itself would per- 
haps not be very strong evidence, but it does sup- 
port the evidence of the witness Maung San Chein. 
I find, therefore, that this land was in fact given by 
U Lu Gyi’s parents to him and to his wife Ma Gun 
during the continuance of their marriage, and, on that 
finding, I think that it forms part of their ordinary 
hnapazon property and should be divided in the 
same manner as the property acquired by them by their 
own exertions during their marriage. 

© 'The most important question for decision in the 
case is whether the plaintiff is entitled now, after the 
death of Ma Gun, his step-mother, to a larger share 
than he became entitled to on the death of his father. 
This question is raised, not as explicitly as it might 
have been, in the second ground of appeal. Treating 
the matter as res integra, | should myself be strongly 
inclined to say that he is not so entitled. He relies 
on the extracts from the Dhammathats contained in 
section 237 of Volume I of the Kinwun Mingyi’s 
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Digest which deals with partition between half- 
brothers and _ hailf-sisters. But, in my opinion, the 
rules contained in that section are only properly 
applicable when it is the step-parent who has died 
first and the common parent has subsequently died. 
Taking the facts of the present case, U Lu Gyi died 
first and thereupon his children by his first marriage 
acquired a vested interest in his estate and were 
entitled to claim their shares from their step-mother 
Ma Gun. Since Ma Gun herself left children, her 
step-children are not heirs entitled to share in her 
estate, and there is no logical reason why her death 
should operate to increase the shares to which her 
step-children had become entitled before her death. 
On the other hand, if Ma Gun had died before 
U Lu Gyi, neither her children nor U Lu Gyi’s 
children by his first marriage would have been en- 
titled to claim any inheritance until the death of U Lu Gyi 
himself. But, on that event occurring, they would 
have been entitled to claim under the rules contained 
in section 237, 

“There is, however, a recent decision of this 
Court in Maung Po San v. Maung Po Thet (1) which 
undoubtedly supports the plaintiff’s contention although 
the circumstances of that case differ very consider- 
ably from those of the present one. This is the 
only decision on the subject that I can find either 
in the reports of this Court or of the Chief Court 


-of. Lower Burma or the Judicial Commissioner, 


Uppér Burma. I am strongly inclined to think that 
that decision is wrong. The matter is one of very 
considerable importance and I think that the question 
should be authoritatively settled by a Full Bench. 
I would, therefore, before finally deciding this appeal, 


(1) (1925) 3 Ran. 438. 
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refer the following question for decision by a Full 
Bench :— 

‘A Burman Buddhist died leaving surviving him 
children by his first wife and also the second wife 
and children by her. ‘The second wife has died and 
since her death one of the children of the first 
marriage had put forward a claim for partition of the 
inheritance. To what proportion of the property 
acquired during the continuance of the second 
marriage are the children of the fist marriage entitled 
in such a suit’ ?”’ 

The reference came up for hearing in due course 
before a Full Bench composed of Rutledge, C.J., 
Heald, Carr, Maung Ba and Brown, JJ., with the result 
reported below :— 


Maune Ba, J.—This reference relates to a claim of 
inheritance in certain properties jointly-acquired by 
Maung Lu Gyi and his second wife Ma Gun. 

The respondent is the son of Maung Lu Gyi by his 
first wife Ma Nyi Ma. He had a sister by name Ma On. 
On the death of their father, Ma On sued for her 
share but the respondent did not choose to join her and 
he was added as a pro forma defendant. Under 
ordinary circumstances the sister and brother would be 
jointly entitled to an eighth share in the properties in 
question. Had Maung Kha claimed his share in that 


435 


1928 
Maunc Po 
AUNG AND 

FIFTEEN 


Vv. 
Maunc Kua, 


suit he would have obtained a share to the extent of ° 


one-sixteenth. But he waited till his step-mother Ma.@un 
died, and now claims a larger share contending 
that, since his own father, Maung Lu Gyi, and his 
step-mother, Ma Gun, had both died, he would be 
entitled to one-third minus the sister’s share already 
decreed. 

My learned brother Carr was of opinion that the 
respondent was not entitled to claim a bigger share. 
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He thought that the Dhammathats contained in section 
237 of Kinwun Mingyi’s Digest, which would support 
the respondent’s claim to a bigger share, would only 
apply to a case where the step-parent predeceased the 
common parent. He further thought that when Maung 
Lu Gyi died his children by the first marriage acquired 
a vested interest in his estate and that since there were 
children of the second marriage those of the first 
marriage could not be heirs of the step-mother and be 
entitled to share in her estate. He therefore observed 
that there was no logical reason why her death should 
operate to increase the shares to which her step-children 
had become entitled before her death. He further 
observed that the decision in Maung Po San v. Ma Po 
Thet (1), which would undoubtedly support the respon- 
dent’s contention was, in his opinion, wrong and that the 
question involved being one of very considerable import- 
ance should be authoritatively settled by a Full Bench. 
The following question has therefore been referred to 
this Bench :— 

“A Burman Buddhist died leaving surviving him 
children by his first wife and also the second wife and 
children by her. The second wife has died and since 
her death one of the children of the first marriage has 
put forward a claim for partition of the inheritance. 
To what proportion of the property acquired during 
the continuance of the second marriage are the children 
of the first marriage entitled in such a suit?” 

The points arising out of this reference are :— 

(i) whether section 237 of the Digest which deals 
with partition between half-brothers and half-sisters 
applies only to a case where the step-parent has pre- 
deceased the common parent ; and 

(ii) if the answer is in the negative, whether a 
step-child has a right to elect whether he would claim 
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his share at once on the death of his own parent 
or whether he would defer his claim till the death 
of his step-parent also and claim the benefit of 
section 237. 

Now section 237 gives extracts from 26 Dhamma- 
thais. I venture to say that in none of these is there 
anything to indicate that the rule of partition laid down 
by those Dhammathats is to apply only to a case where 
a step-parent predeceased a common parent. On the 
contrary one of the Dhammathats, namely, Dhamma, even 
deals with a case where the common parent appears to 
have died first. The original in Burmese reads :— 
“The son brought by the husband lives with his step- 
mother and during her life-time helps and supports her 
and on her death buries her. In the property falling to 
her share the rule of partition between the son brought 
by her husband and her own son (z.e. child of the 
union) is this . . . .” The translation is wrong and 
perhaps it has misled our brother Carr. Apart from 
this a study of the different sections relating to inherit- 
ance gives one the impression that the Dhammathats 
try to provide for every imaginable set of circum- 
stances in relation to different families. Section 237 
which we are now considering provides for a case of 
two families. The following section, 238, provides for 
a case of three families where both the husband 
and wife bring children by former marriages and there 
is an offspring of their union. 

The remarks made above in respect of section 
237 will equally apply to section 238. The latter 
section gives extracts from 23 Dhammathats and none 
of them states that the rule of partition contained 
therein is intended to apply only to a case where 
the step-parent dies first. On the contrary, the very 
first Dhammathat, namely, Mano, in the original reads :— 
“ After the mother has died the step-father dies’’ 
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Here again the translator has given a free translation 
by saying ‘‘ On the death of a couple”. 

Section 255 provides for a more complicated case 
where a man having a son marries a woman having 
a daughter and they have an issue; the wife dies 
and he marries his step-daughter and both die 
leaving an issue. In this case also it does not say 
whether the man or his last wife should die first. 

In my opinion, when Dhammathats do not expressly 
say which parent should die first before any 
particular rule can apply we would not be justified 
to import any word into them and say that for the 
rule to apply a particular parent should die first. 
So I conclude that section 237 is applicable to all 
cases and it is immaterial which parent dies first. 

Now I shall deal with the second point, namely, 
whether a step-child who has not exercised his right 
to claim his share on the death of his parent is 
debarred from claiming a share, probably a larger 
share, on the death of his step-parent. In this connection 
it becomes necessary to discuss the question about 
the “ vested ” interest of a child. In the case of Tun Tha 
v. Ma Thit (1), a Bench of the late Chief Court 
composed of Mr. Justice Ormond and Mr. Justice 
Twomey, held that an auratha child should exercise 
his preferential right of claiming his one-fourth share 
as soon as possible after the death of his parent and 
that if the option was not exercised without unreason- 
able delay it lapsed altogether. The case went up to 
the Privy Council and their Lordships decided that 
such claim could be made at any time within 12 
years under Article 123 of the Limitation Act. Their 
Lordships did not actually use the word “ vested” 
but observed that the auratha’s right was not merely 
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the right to elect within a certain limited period of 
time whether he would take the property or not, but 
that the auratha got a definite one-fourth part of the 
estate, a right which he was at liberty to assert within 
any period that was not outside the period fixed 
by Article 123. In referring to this observation of 
their Lordships, Mr. Justice Lentaigne in Ma E Mya 
and another v. U Pe Lay and others (1), said that 
this decision of the Privy Council had impliedly over- 
ruled the decision in Maung Shwe Po v. Maung Bein 
(2). In Maung Shwe Po’s case, which was a Full 
Bench case, the question for decision was whether 
the father could dispose of property including the 
auratha’s interest. Mr. Justice Hartnoll, one of the 
Judges who constituted the Bench, held that if the 
son did not claim his share within the period of 
limitation, he could only claim as heir to his father’s 
estate after his father’s death. In other words the 
learned Judge held that where the auratha did not 
exercise his preferential right and claim a share from 
his father but waited till the death of his father he 
did not thereby forfeit his ordinary right of claiming 
a share under the ordinary rule of partition (given in 
Book X, section 14, of Manugye). With due respect to 
Mr. Justice Lentaigne, I do not think that the Privy 
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Council has decided that point to the contrary. Their _ 


Lordships clearly stated that they did not think that it 
was desirable to express an opinion upon the true con- 
struction of section 14, Book X, of Manugye and that 
the determination of that matter was not relevant to 
the case before them. 

Section 14 of Manugye refers to the ordinary rule 
of partition among children on the death of both 
parents. In my opinion whenever a claim of inherit- 


ance is made the rule of partition which fits in with 


(1) (1925) 3 Ran. 281. (2) (1914) 8 L.B.R. 115. 
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the peculiar circumstances then existing should be 
sought for as far as practicable. Take an extreme 
case where the father dies and there is an auratha 
son ; six months later his mother dies leaving two 
other children. Surely if the estate is divided after 
the death of both parents the ordinary rule of par- 
tition given in section 14 should be applied. Would 
it be logical to say that on the death of the father 
the auratha son had acquired a vested interest to the 
extent of one-fourth and therefore should be debarred 
from claiming a bigger share, wiz., one-third under 
the ordinary rule of partition? Certainly not. Of 
course if the mother survives for more than 12 years 
and if the auratha wishes to claim one-fourth he 
should do so within 12 years as decided by the 
Privy Council. I can find no authority for holding 
that because he has not claimed his vested share 
within that period he would forfeit his right to get 
his proper share under section 14 when his mother 
died subsequently. In this connection my learned 
brother Brown, in the case of Maung Lu Gale and 
three others v. Maung Lu Po and ten others (1), held 
that although step-children have a right under section 
229 of the Digest to claim partition on the death of 
their parents from their surviving step-parent, they 
are not bound to exercise that right ; if the estate 
remains undivided then on the death of the surviving 
step-parent a fresh cause of action arises and a claim 
may be made against the children of the step-parent 
under another rule, that is, section 238. The learned 
Judge also made a pertinent remark with reference 
to that section. He said : “‘ Extracts from a very large 
number of Dhammathats are quoted in section 238, 
and in not one of these extracts is there any sugges- 
tion that the rules as to partition there laid down are 
(x) 4 U.B.R: 140. 
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in any way dependent on which of the partners of 
the last marriage died first.” The above view has 
later been also held by my learned brother Heald in 
the case of Maung Po San and others v. Maung Po Thet 
(1). The learned Judge observed: “ What the 
Burmese Buddhist Law regards in its rules for par- 
tition is the family rather than the individual, and so 
long as the family subsists, all who are members of 
it are regarded as being entitled to partition of its 
property on its dissolution.” A little later, he said : 
“On the death of the step-parent, the children of 
the first marriage have a fresh right to claim a share 
of the jointly acquired property of the marriage of 
their parent and the step-parent.” 

The Dhammathats, as already remarked above at the 
earlier stage of the judgment, provide for all kinds of 
circumstances with regard to partition of inheritance. 

Section 212 of -the Digest is for a case where 
there is no issue of the second marriage and where 
the step-parent is still living. 

Section 229 is for a case where there is an issue 
of the union but where the step-parent is still living. 

Section 237 becomes applicable when the step- 
parent has also died. 

Section 238 has to be applied when both the 
husband and wife bring children by former marriages. 
The rules of partition in the various sections appear 
to have been framed so as to do equity in each case. 

When there are two rules one more favourable 
' than the other, I do net see any reason why an heir 
entitled to come under either of them should be bound 
down to any particular rule. When no immediate 
partition is claimed the share not claimed still forms 
part of the estate and all the members of the family are 
entitled to the advantages accruing therefrom. But 


(t) (1925) 3 Ran. 438. 
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when an heir chooses to claim an immediate partition, 
since he takes away his share out of the estate, there is 
a consequent penalty. Section 213 of the Digest pro- 
vides such a penalty. After partition the children of 
the former marriage cannot claim from their step-parent 
any property taken by their parent to the second 
marriage. 

To make my meaning clearer I shall give an 
illustration. Suppose A’s father died and his mother 
remarried. If he chose to claim his share he could 
do so but he would get at most half of the property 
of his father. Had he taken his share on the death 
of his father, he would have no right to claim any 
share in the other half which would go to the step- 
father. But had he waited till his mother also died, 
he would be entitled to three-fourths instead of one-half 
as against his step-father. 

If we were to accept the suggestion that he was 
entitled only to the one-half share since it became 
vested in him it would follow that he would not be 
entitled to claim the bigger three-fourth share since 
on his mother’s re-marriage he had a right to claim 
immediate partition. . 

In fairness to the appellant it may hcewever be 
pointed out that the late U May Oung in his Treatise 
on Buddhist Law lays down that a step-child’s right 
to its step-parent’s estate is not recognised when there 
are other descendants; e.g. children and_ grand- 


children. In laying down that principle he relied in 
part upon the case of San Pe v. Ma Shwe Zin (1). 


That decision was by a Bench of three Judges. The 

learned Judges held that it is only when the sur- 

viving step- parent dies leaving no natural issue and no 

‘widow surviving him that the children of the step- 

parent’s deceased wife by a former husband are entitled 
(1) (t918) 9 L.B.R. 176. 
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to the step-parent’s property under the Digest, sections 
294 and 295. With all due respect to those learned 
Judges, I may point out that the principle deduced 
is too wide and that those sections are not applicable 
to a case like the present where there is an issue of 
the second marriage. Those two sections are only 
intended for cases where there are no children of the 
second marriage. So in my opinion it will not be 
correct to say that sections 294 and 295 supersede 
sections 237 and 238 and that step-children are not 
entitled to a share in the property of their parent and 
step-parent when there are children of the union. 

After a review of the case law as well as the law 
laid down in the Dhammathats my conclusion is that 
the respondent has not lost his right to claim the 
benefit of section 237, which applies to a case where 
both his parent and his step-parent have died, although 
he has not exercised his right to claim his share along 
with his sister which accrued to him on the death of 
his father and before the death of his step-mother. 
The Manugye is one of the Dhammathats mentioned 
in section 237 and as regards the rule of partition 
given by Manugye, there appears to be no ambiguity 
of any kind. The Manugye holds a commanding 
position and where it is not ambiguous it should be 
followed, as laid down by their Lordships of the 
Privy Council in Ma Hnin Bwin vy. U Shwe Gon (1). 
According to Manugye, the children of the first 
marriage shall have the property taken by their father 
to the second marriage and those of the second 
marriage shall take the property brought by their 
mother to the marriage. The property jointly acquired 
shall be divided into three shares ; the children of 
the second marriage shall take two shares, and’ those 


_— —_. 





(1) (1914) 8 L.B.R. x. 
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of the first marriage one share. Debts shall be 


liquidated in the same proportion. 

In the present case there is no property brought 
by either the husband or the wife. There is only 
jointly-acquired property to be divided. The answer 
to the question referred will be :— 

The children of the first marriage are entitled to 
one-third of the property acquired during the second 
marriage. I would like to add that in the present 
case the respondent’s sister had already obtained a 
decree for her share under the rule applicable to a 
case where the step-parent was still living. Since 
his sister had already taken her share, Maung 
Ka’s share will be one-half of one-third, Z.e., 
one-sixth. 


Heatp, J.—I have had the advantage of reading 
my learned brother Maung Ba’s judgment and 
Lagree with him that for the application of the rules 
found in the extracts from Dhammathats cited in 
section 237 of the first volume of the Kinwun Mingyi’s 
Digest it is immaterial whether the parent of the 
children of the first family dies before the step-parent 
or vice versa. It would seem to follow that if in the 
present suit both the children of the first family had 
claimed their share, that share would under those 
rules have been one-third of the ee 
property of the second marriage. 

But the present case is complicated by the fact 
that one of the two children of the first marriage 
claimed and received the share to which she became 
entitled by reason of the death of her father after 
the second marriage, and does not now claim a share 
under ‘section 237. 

There is so far as I know no passage in the 
Dhammathats which exactly fits such a case. 
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The relevant principles of Burmese Buddhist law 
seem to be as follows :— 

(1) When the father or mother of a Burmese 
Buddhist family dies and there is an auratha child 
capable of taking the deceased parent’s place in the 
family, that child becomes entitled to a one-fourth 
share of the property (or at least of the jointly-acquired 
property) of the marriage. I do not think that the 
Dhammathats contemplated the auratha child’s taking 
away from the family that special one-fourth share 
unless he or she was ousted from the position of a 
head of the family by the surviving parent’s marrying 
again. The authorities for this rule will be found 
in the case of Kirkwood v. Maung Sin (1). 

(2) If the surviving parent marries again the 
children of the first marriage are entitled to claim 
their shares in the property of the first marriage, the 
eldest child being entitled to a one-fourth share if he 
or she has not already received the auratha’s special 
share, and the children other than the eldest child 
being entitled collectively to a one-fourth share, vide 
the case of Shwe Ywet v. Tun Shein (2) and Po Kin 
v. Tun Yin (3). 

(3) On the death of the surviving parent the 
children of the first marriage are entitled to claim a 
share of inheritance from the step-parent, see the 
authorities cited in Ma E Hmyin v. Ba Maung (4) 
and the cases of Paw Tht v. Ma E Yin (5) aun 
Ma Nyein E v. Maung Maung (6). 

(4) On the death of the step-parent the children 
of the first marriage are entitled to claim a share of 
inheritance as against the children of the second 
marriage, vide the case of Po San v. Po Thet (7). 


(x) (1924) 2 Ran. 693. (4) (1924) 2 Ran. 123. 
(2) (1921) 11 L.B.R. 199. (5) (1924) 2 Ran. 521. 
(3) (1926) 4 Ran. 207 (6) (1925) 3 Ran. 549. 


_ (7) 925) 3 Ran. 438. 
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(5) It is a general rule that children who have 
taken a share by reason of the happening of an 
event which gave them a right to claim a share 
shall not claim a further share by reason of the 
happening of a subsequent event which would give 
them a claim if they had not already received a 
share, vide the authorities cited in Po San v. Po Thet. 
The reason for this rule is presumably that the taking 
of a share ordinarily involved separation from the 
family, but the case of the special share given to 
the auratha child on the death of the parent was 
clearly exceptional, since that share was given in 
consideration of the child’s remaining in the family 


and taking the place of the deceased parent. I do 


not think that the compilers of the Dhammathats 
actually contemplated the case of a child (other than 
the auratha) taking a share and thereafter continuing 
to be a member of the family, but if such a case did 
occur it seems probable that the Burmese Buddhist 
lawyers would have said that such a child was 
entitled to a share of .inheritance in respect of the 
jointly-acquired property of the new family of which 
it became, and continued to be, a member, vide the first 
extract from the Dhamma in section 237 of the Digest 
as translated by my learned brother Maung Ba. 

From the case of Pan On v. Tun Tha (1), it 
would seem to follow that the share to which a child 
becomes entitled by the happening of any of the 
events mentioned above, namely the death of a parent, 
the remarriage of the surviving parent, the death of 
the surviving parent, or the death of the step-parent, 
vests in that child, and it is suggested that, because 
the share vests, the child concerned must be treated 
as if it had actually received the share and that, 
although in fact the child never claimed or received 

~~ (1) (1921) 11 L.B.R. 292. 
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the share, it is debarred from making any further claim 
because it must be regarded as having received it. 

I have already suggested that the rule which debars 
an heir who has already received a share from 
claiming a further share is based on the presumption 
that such an heir leaves the family, and that that 
presumption may in certain cases be open to rebuttal, 
as, for example, in the present case, where the fact 
that the plaintiff refrained from claiming his share 
when his sister claimed hers would go far towards 
showing that he elected to become a member of the 
family of the second marriage, but, whether that is so 
or not, I am quite certain that the idea that a child 
who has refrained from claiming and has not received 
a share to which it was entitled must be regarded as 
having received that share is entirely foreign to 
Burmese Buddhist law. That idea is directly contrary 
to the provisions of the Dhammathats, since, if it were 
accepted, the children of a first marriage who had 
failed to claim their share on the re-marriage of the 
surviving parent would be debarred from claiming 
on the death of that parent or on the death of the 
step-parent and the express provisions of the Dhamma- 
thats which provide for such claims would entirely be 
nugatory. 

I am therefore of opinion that in this case the 
plaintiff as being a child of the first marriage was 
entitled to claim under the rules which are embodied 
in section 237 of the Digest. 

The question as to what share the plaintiff 
ought to get remains for consideration. The learned 
Judge who made the reference asked merely what 
proportion of the property acquired during the 
continuance of the second marriage are the “ children ” 
of the first marriage entitled, and if we are to 
consider what the two children of the first marriage 
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would have been entitled to get if they had both 
been in a position to claim, the answer is simple 
and is that they would have been entitled to a one-third 
share. But it is clear that the question which 
actually arises in the case is not what share the 
children of the first marriage would be entitled to 
receive jointly, but what share one of them is entitled 
to receive in a case where there are two of them 
and the other has already received her share on 
the death of her father and is therefore not entitled 
to a further share in the property acquired during the 
continuance of the marriage of her father and her step- 
mother. If both the children of the first marriage had 
claimed their share on the death of their parent who 
had contracted the second marriage, their share would 
have been only one-eighth, wide the case of Ma Nyein E 
v. Maung Maung already cited. There is cleaily 
a great disparity between that share and the one-third 
share to which they become entitled if they 
wait until the death of the step-parent, but it must 
be remembered that the estate in which they get 
one-third is not necessarily the same estate as that 
in which they would have got one-eighth, since the 
step-parent may have spent a considerable part of 
the estate in the interval between the death of the 
parent and the death of the step-parent. The 
children of the first marriage are given a share in 
the property which is left at the death of the step- 
parent because they have remained in the family to 
which the property is regarded as belonging, that is, 
the family of the second marriage, and have presumably 
contributed to the acquisition of the property of that 
marriage, and they get one-third because they are _ 
regarded as inheriting only through one of the 
parents of the family of the second marriage, that is, 
through their own parent, while the children of the 
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second marriage are regarded as inheriting through 
both the parents of that family. 

Under the rules contained in section 237 of the 
Digest it is as I have said, clear that the share of the 
two children of the first marriage in this case, that 
is, of the plaintiff and his sister, would have been 
one-third if the sister had not already taken a share. 
As the sister has already claimed and received her 
share and has presumably left the family on receipt 
of that share, it is arguable that she should not be 
considered at all, and that the plaintiff, as being the 
sole child of the first family who continued to be a 
member of the second family, ought to get the whole 
one-third share of such of the jointly-acquired property 
of the second marriage as was left at the death of 
the step-parent. It is also arguable that he should 
receive the one-third share diminished bythe share 
which his sister has already taken, and that is the 
share which the plaintiff actually claims in this case. 
On the other hand it) is farguable that because they 
were in fact two children of the first family and one 
has already received her ‘share, {the [other should 
receive only half of the one-third share to which the 
two together would have been entitled. It is difficult 
to guess what share the Burmese Buddhist lawgivers 
would have given in such a case, but”on grounds of 
justice, equity and good conscience I am inclined to think 
that the plaintiff should be given only half of the one-third 
share, that is one-sixth of such of the jointly-acquired 
property of the second marriage as was left at the death 
of his step-mother. 

I would therefore give the follewirg answer to 
the question which was referred :— 

“The children of the first marriage are entitled 
to one-third of the property acquired during the 
continuance of the second marriage. ” 
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I would however add that, since in the present 
case the plaintiff’s sister has already obtained a decree 
for her share under the rule applicable to a case 
where the step-parent is still living, the plaintiff’s 
share should in my opinion be half of the one-third 
share to which he and his sister would have been 
jointly entitled, and that therefore his share should be 
one-sixth. 


Carr, J.—After a perusal of the judgments of my 
learned brethren and a further consideration of the 
authorities I am constrained to agree that it cannot 
be shown that the rule contained in section 237 of 
the Kinwun Mingyi’s Digest does not apply in a case 
in which the common pareet has died before the 
second spouse. 

The corrected translation given by my brother 
Maung Ba of the extract from Dhamma, while it 
certainly tells against my original suggestion, suggests 
that the rule given was applicable only when the 
children of the marriage continued to live with their 
step-parent after the death of their own parent. But 
this condition does not appear in any of the other 
Dhammathats and I do not think that its appearance 
in one only is sufficient authority for holding that it is 
in fact an essential condition. _ 

On one point I differ from my brother Maung Ba. 
He throws doubt on the late U May Oung’s statement 
that step-children are not the heirs of a step-parent 
except in the absence. of children or grandchildren. 
In my view ‘that statement is correct and I do not 
think that U May Oung based it only on the decision in 
San Pev. Ma Shwe Zin. It seems to me to rest on 
the general principle that when a person dies leaving 
children but no wife or husband the children are 
the only heirs, to the exclusion of all other persons. 
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That, I imagine, is what was in the minds of the 
Judges who decided San Pe’s case, though they did 
not think it necessary to state it. ‘They merely pointed 
out that, while sections 294 and 295 of the Digest 
give the step-children a right to inherit from their 
step-parent in certain cases, they do so only when the 
step-parent has died leaving no natural issue. These 
sections are, I think, the only authority under which 
step-children can inherit from their step-parent. 
Some of the extracts state expressly that there are no 
offspring by the second marriage, and some do not. 
None say in so many words that the step-parent has 
left no natural issue. But they all deal with the 
rule of partition between the step-children and the 
co-heirs of the step-parent and make no mention of 
the natural issue of the step-parent. If there were 
any natural issue they could not be left out of the 
partition and it seems to me clear that all the 
extracts in fact deal with a case in which there are 
no natural issue. . 

With regard to my brother Heald’s judgment I 
wish to make a few observations. He says: 
“ | . . It is suggested that, because the share 
vests; the child concerned must be treated as 
if it had actually received the share and that, 
although in fact the child never claimed or 
received the share, it is barred from making 
any further claim because it must be regarded 
as having received it.” I had no. intention of 
making * any such suggestion and I am _ unable 
to see that it is anywhere made in, or can be inferred 
from, my order of reference. What I did suggest 
was that, when the common parent had died first. 
the child of the first marriage could claim only 
as on a partition with the step-parent and not under 
section 237. 
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Again my brother Heald says“ . . . . It must 
be remembered that the estate in which they get one- 
third is not necessarily the same estate as that in 
which they would have got one-eighth, since the 
step-parent may have spent a considerable part of 
the estate in the interval between the death of the 
parent and the death of the step-parent. The 
children of the first marriage are given a share in 
the property which is left atthe death of the step- 
parent because . .” I do not think that that 
proposition is justified by section 237, which in terms 
relates to the payzn or atetpa of the parent, which 
goes to his children by the first marriage, the payin 
of the step-parent, which goes to the children of the 
marriage, and the lettetpwa of the marriage, which is 
divided between the children of the two marriages. 
If the children of the first marriage get their share 
only in the portion of the Jettetpwa which remains at 


“the death of the step-parent it cannot be said that 


the rule given in the section is fulfilled. Conversely 
I can see nothing in the section to entitle them to a share 
in property acquired by the step-parent after the death 
of the parent, which is not lettetpwa of the marriage. 

These, however, are matters not essential to the 
answering of the reference and I have mentioned 
them only to make it clear that, while concurring in 
the answer to be given to the question put, I do not 
accept all the arguments advanced. 

The question of what, in the circumstances of 
the case, is the share to which Maung Kha is now 
entitled was not put in the reference. At the time 
of writing the order of reference I felt no doubt that 
his share would be one-half of what he and his 
sister collectively could have claimed had his sister 
not made her claim before the death of the step 
mother, that is, one-sixth. 
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I concur in the answer to the question referred 
that the share to which the children of the. first 
marriage are entitled is one-third” 


Brown, J—I agree with my learned brothers 
Maung Ba and Heald that the rules of partition laid 
down in the extracts from the Dhammathats given in 
section 237 of the ex-Kinwun Mingyi’s Dhammathat 
are applicable whether it is the step-parent or com- 
mon parent who dies first, and that the children of 
the first marriage are entitled to claim under these 
rules on the death of the surviving step-parent if 
they have previously made no claim for their share 
under any other rule. Their Lordships of the Privy 
Council in deciding in the case of Tun Tha v. Ma Thit 


(1) that an auratha son on the death of his 


father became entitled to a definite one-fourth share 
of the estate specifically refused to express an opinion 
whether on the death of the mother the auratha 
could claim a different share if he had not already 
obtained his one-fourth share. 

The question as to what share Maung Kha is 
entitled to claim in the present case is one of some 
difficulty. Had his sister Ma On not obtained her 
share before, Maung Kha and Ma On _ between 
them would be entitled to claim a one-third share. 
The Dhammathats lay down no express rule as to 
_the share to be claimed by one only of the co-heirs 
when another co-heir has already claimed her 
share, and general principles of equity must be 
applied.;; On these general principles I find it 
difficult to hold that Maung Kha is now entitled to 
the whole share of the family of his own parents 
less only the small share already taken by Ma On. 


(1) (1916) 9 L.B.R.56. 
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The one-eighth share claimable by Ma On and 
Maung Kha jointly on the death of their father 
must be held to be equivalent to a one-third share 
claimable at a later stage on the death of the 
step-mother, and it does not seem to me equitable to 
the step-mother’s own family to deprive them of 
the whole one-third share now less only a one - sixteenth 
in spite of the fact that the estate has already lost 
what is now equivalent to a one-sixth part of it. It jis 
impossible to be entirely logical in such a case, but 
it seems to me more equitable to hold that Ma On 
has already received what is now equivalent to a one- 
sixth share of the estate, and that her brother Maung 
Kha is therefore entitled only to the one-sixth share 
remaining of the one-third which his branch of the 
family is entitled to claim. 

I therefore agree in the answer to the reference 
given by my brother Maung Ba. 


RuTLepce, C.J.—I agree with the answer to the 
reference given by my brother Maung Ba. 

The reference having been been answered that the 
children of the first marriage of the deceased hus- 
band of a Buddhist wife are entitled on her death to 
a third share in her lettetpwa with their father, the 
Divisional Bench proceeded to pass final orders as 
below :— 


RuTLepce, C.J., and Carr, J.—The question 
referred to a Full Bench in our order of the 26th 
October, 1927, has now been answered, the answer 
being that the share of the children of the first 
marriage is one-third. Several of the Judges of the 
Full Bench have also expressed the opinion that in 
the circumstances of this case the plaintiff Maung Kha 
is entitled to one-half of the collective share of himself 
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and his sister Ma On, who were the only surviving 
children of the first marriage, and not to the whole 
of that share less the share given to Ma On on her 
suit, which was what the District Court awarded. 
This last question was not actually referred but we 
agree with the opinion thus expressed, for the reasons 
stated by our brother Brown in his judgment on the 
reference. That opinion has not been contested at 
the further hearing of this appeal. 

The only question that has been raised on the 
re-hearing relates to the property described in Schedule 
A of the plaint. It is contended for the appellants 
that the plaintiff is bound by Ma On’s alienation of 
this property during her life-time and after the death 
of U Lu Gyi, and is not entitled to any share of this 
item. 

We are not prepared to accede to this argument. 
The question is not free from difficulty, but the 
Dhammathats deal with partition of the lettetpwa of 
the second marriage and not explicitly with that 
lettetpwa as either diminished or increased by the 
step-mother after the death of the father. And we 
know of no reported decision which is authority for 
the proposition put forward. Were we to accept 
that proposition it would seem to follow that property 
acquired by the step-mother after the father’s 
death would also be liable to partition. Such a 
claim was in fact made in the present case, in respect 
of the property described in items 6, 7 and 8 of 
Schedule B and was disallowed by the District Court. 
The plaintiff based that portion of his claim on the 
allegation that those properties were purchased out 
of the income from the joint estate, but failed to 
establish that contention. Were we to accept the 
present contention we should be obliged to re-open 
the question of those three items also, even though 
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the plaintiff has not appealed in respect of them. 
But we are unable to accept the present contention 
in the absence of sufficient authority for it. 

In the result we modify the decree of the District 
Court as to the share to which the plaintiff is entitled 
in the properties and declare that share to be one- 
sixth in respect of all the properties found by the 
District Court to be subject to  partition—that is 
the properties described in Schedule A, in items 
1, 2, 3 and 4 of Schedule B and in items 1, 2, 3 and 
4 of Schedule C. The plaintiff’s share in the mesne 
profits of these properties will also be one-sixth. 

In the circumstances. of the case we direct that 
the costs of both parties be paid out of the estate. 


APPELLATE CIVIL. 
Before Sir Guy Futiedse, Kt., K.C., Chief Sustice, and Mr. Justice Brown. 


L. DAWSON 
v. 


PRINCESS ROUNAC ZAMANI BEGUM. ®* 


Tnjuactions—Mandatory injunction — Wide discretion of the Court-Monetary 
compensation in lieu of injunction—Customary rights against another person 
over Government land, howacquired— Specific Relief Act (I of 1877), s.55- 


Held, that where a person has possessory rights over a piece of land (the 
title to the land being vested in Government) another person may establish 
aright of access to a tomb erected on such land and to worship there. Sucha 
right must have been openly enjoyed without leave, stealth or force for a length 
of time that suggests originally en agreement, or an usuage, that has become 
a customary law of the place in respect of the persons and things in which it 
is concerned. But the establishment of such right only does not include the 
right to erect substantial structures over and round the tomb, which weuld be 
an infringement of the possessory rights of the owner. 





_ * Civil First Appeal No. 219 of 1927 against the judgment of the Griginal 
Side in Civil Regular No. 636 of 1925. 
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A person cannot ask the Court to sanction his wrongful act and allow him to 
pay monetary compensation only. He may be compelled to undo his wrongful 
act. But Courts in India have a wide discretion in granting mandatory injunc- 
tions and as a rule such injunction will not be granted if the injury to the 
plaintiff’s legal rights is small, monetary compensation can be estimated and is 
small, the granting of injunction is oppressive on the defendant, and specially if 
there is delay on the part of the plaintiff in protesting against the injury or in 
filing the suit. 

Benode Coommaree v. Soudaminey, 16 Cal. 252; Haji Syed v. Glab Rai, 
20 All. 345; Kuar Sen v. Mannan, 17 All. 87; Mahomed Auzam v. Jaganath, 
3 Ran. 230; Shelfer v. City of London Electric Lighting Co., (1895) 1 Ch. Div. 
287; Ulagappan v. Chidambram, 29 Mad. 497—+eferred io. 

Abdul Hossain v. Ram Charan, 38 Cal. 687; ¥amnadas v. Atmaram, 2 
Bom. 133—distinguished. 


Leach for the appellant. 
Rafi for the respondent. 


The body of the late King of Delhi, Bahadur 
Shah, who died in 1862, was buried in a portion of 
land in Lot No. 57, Theatre Road, Cantonment, Rangoon. 
Lots in the Cantonment were held from Government 
under the Bengal Rules under which title to the 
land remained vested in Government. There were 
certain restrictions on transfers, but transfers were 
registered by the Cantonment authorities. In 1889, 
plaintiff’s father purchased from H. Briddon a certain 
are a which included Lots57 and 58. The Government 
of India Survey of 1887 indicated a boundary be- 
tween Lots 57 and 58; but it is not known which 
predecessor in title of the plaintiff extended the 
boundaries of Lot 58 so as to incorporate Lot 57. 
Bahadur Shah’s queen was buried beside him in 
1886. From 1862, more than 60 years, members 
of the ex-King’s family visited the site regularly to 
show reverence and to pay their respects to their 
deceased parents. In December 1924, defendant 
began to erect a structure over the tombs, fitted 
with electric lighting, which was completed in 
January 1925. Plaintiff raised his definite objections 
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to the structures in September 1925 and filed his suit 
in December 1925 for a declaration of his rights 
over the land, and asked for a mandatory injunction 
requiring the defendant to remove from the said area 
all structures other than the tombstone itself and the 
iron railing surrounding it, the removal of the electric 
apparatus and the closing of the entrance from 
Theatre Road. The trial Judge found that the defend- 
ant had established the right of access to the area 
and to worship there as a member of the Delhi 
King’s family, but not also as a member of the 
Mussalman Community. The land was not dedicated 
to the community, nor did Mussalmans in general resort 
there to do reverence. The appellate Court agreed 
with these findings, as also with the finding that 
plaintiff’s predecessors in title were in possession of 
Lot No. 57 including the site of the graves, previous 
to 1889, and so defendant could only succeed by 
basing her claim on a customary right. The trial Judge 
refused the injunction asked for by the plaintiff. He 
appealed. Defendant filed cross-objections, claiming 
that the plaintiff and his predecessors were never in 
possession of the grave area, and claiming the right 
of access both as a member of the King’s family and 
also as a member of the Mussalman community. 

Their Lordships’ judgment, after setting out the 
above facts, proceeded as follows :— 


RuTLEDGE, C.J., and Brown, J.—We agree with 
the learned trial Judge that it is not necessary'in this 
country to trace back a custom to time immemorial, 
and we agree with the learned Judges in the case of 
Kuar Sen v. Mamman (1), that there should be 
evidence that the enjoyment of the right was not by 
leave granted or by stealth or by force and that it had 


(1) (895) 17 All. 87. 
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been openly enjoyed for such a length of time as 
suggests that originally by agreement or otherwise 
the usage had become a customary law of the place 
in respect of the persons and things which it con- 
cerned. There is nothing to indicate that the right of 
visiting and paying reverence at the tomb was not 
enjoyed openly without restraint in the sixties. Such 
a custom is definite enough and considering the 
religious beliefs of the people concerned the custom 
seems quite reasonable. We are consequently in 
agreement with the findings of the trial Judge on 
this point. 

It must be remembered that the basis of the 
plaintiff’s title to the land in dispute is possession 
for a considerable period. But in our view of the 
case it is not proved, and indeed is very improbable, 
that the plaintiff’s predecessor in title was in possession 
of this particular piece of land when the late king 
was buried. And when we first find clear evidence 
of the plaintiff’s possession we also find clear evidence 
of the relations of the late king exercising the right 
to visit the site and pay respects to the deceased. 
It is not, at any rate for the purposes of this case, 
claimed that the plaintiff has any absolute title to the 
land. His rights to the land are possessory rights. 
If the plaintiff’s rights be presumed from his posses- 
sion it must also therefore be presumed that that title 
was subject to the rights with regard to the graves 
which have always been exercised so long as_ that 
possession has been shown to have continued. 

The plaintiff prayed for a mandatory injunction 
requiring the defendant to remove from the said area 
all structures other than the tombstone itself and the 
iron railing surrounding it, the removal of the electric 
apparatus and the closing of the said entrance from 
Theatre Road. 
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It is strongly urged before us that the learned 


Es Dawson trial Judge was not justified in refusing to issue an 
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injunction in these terms. The trial Judge has found, 
and we agree with him in that finding, that the defend- 
ant has the right of access to the area and to worship 
there. It thus must of necessity include the right of 
access to the tomb, but does not include the right to 
erect substantial structures over and round the tomb 
and the erection of these structures does in our opinion 
amount to an infringement of the plaintiff’s possessory 
rights to the land. 

The question for decision is whether in the circum- 
stances of the case a mandatory injunction for the 
removal of these erections should be granted. 

In the case of Shelfer v. City of London Electric 
Lighting Company (1), it was held that when one 
person has committed a wrongful act thereby invading 
the rights of another he cannot in ordinary circum- 
stances ask the Court to sanction his wrongful act and 
allow him to pay monetary compensation to the person 
whose right has been infringed. In such a case if 
the act complained of is a continuing wrong, the 
person wronged is ordinarily entitled to an injunction 
against the person who has injured him. In the 
course of his judgment in that case, however, at page 
322 Lord Justice Smith laid down certain exceptions 
to this rule. He stated: ‘In my opinion, it may be 
stated as a good working rule that— 

(1) if the injury to the plaintiff’s legal rights is 
small, 

(2) and is one which is capable of being esti- 
mated in money, 

(3) and is one which can be adequately compen- 
sated by a small money payment. 


(1) (9895) 1 Ch. Div. 287. 
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(4) and the case is one in which it would be 
oppressive to the defendant to grant an 
injunction :— 

then damages in substitution for an injunction may 
be given. 

There may also be cases in which, though the 
four abovementioned requirements exist, the defend- 
ant by his conduct, as, for instance, hurrying up 
his buildings so as if possible to avoid an injunction, 
or otherwise acting with a reckless disregard to the 
plaintiff’s rights, has disentitled himself from asking 
that damages may be assessed in substitution for an 
injunction. 

It is impossible to lay down any rule as to what, 
under the differing circumstances of each case, consti- 
tutes either a small injury, or one that can be esti- 
mated in money, or what is a small money payment, or 
an adequate compensation, or what would be oppressive 
to the defendant. This must be left to the good 
sense of the tribunal which deals with each case as 
it comes up for adjudication. ” 

The law in India as to the grant of these in- 
junctions is laid down in section 55 of the Specific 
Relief Act and, according to the wording of that section, 
the Court, may in its discretion grant an injunction. 
The power of the Courts in India is therefore dis- 
cretionary and although that discretion must be 
exercised in a judicial manner it is probable, as 
pointed out in the case of Mahomed Auzam Ismail 
v. Jaganath Famnadas (1), that the Courts in India 
have a wider discretion in the matter than the Courts 
in England. 

In the present case we consider that the wrong 
inflicted on the plaintiff by allowing the buildings 
and the electric lighting to remain will not be very 


(1) (1925) 3 Ran. 230. 
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great. He has no right to the removal of the tomb 


L. Dawson and the extra burden caused to him by the erections 
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complained of will not be great. It may be difficult 
to assess the damages suffered by him, but we do 
not think that it is impossible. 

It has further been contended on behalf of the 
defendant that the delay on the part of the plaintiff 
in bringing this suit is an additional reason for 
refusing to grant the injunction. The plaint sets forth 
that the roof over the tomb was erected about the 
month of December 1924, that the electric lighting 
was installed in about January 1925 and that the 
further building operations complained of took place 
in the same month. It is no doubt the case that 
the plaintiff from time to time made complaints as to 
the action of the defendant with regard to these 
tombs. But we cannot find that any definite objection 
was taken to the erections now complained of until 
the 17th September 1925 when the letter Exhibit 3B 


’ was written and this suit was not filed until December 


1925. 
In the case of Benode Coomaree Dossee v. Souda- 


miney Dossee (1), the ,question of the issue of a 
mandatory injunction to remove a building which had 
been completed was considered. At p. 265 it was 
jaid down by Wilson, J., that “when a plaintiff has 
not brought his suit or applied for an injunction at 
the earliest opportunity, but has waited till the 
building has been finished, and then asks the Court 
to have it removed, a mandatory injunction will not 
generally be granted, though there might be cases 
where it would be.” 

The decision in this case was followed by the. 
High Court of Madras in the case of Ulagappan 


— 


(1) (4889) 16 Cal. 252. 
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Ambalam and others v. Chidambram Chetty and 
others (1). At p. 499 of their judgment the learned 
Judges remarked: ‘Having regard to the written 
application made by the first defendant in September 
1898, the landlord must have known that the -intended 
building was not of a character suitable to an agricul- 
tural holding. It was therefore his duty not only to 
have objected to its construction but also to have 
taken legal proceedings to stop the progress of the 
work. He did nothing of the kind but allowed the 
building to be completed, and after completion he 
waited for two years before filing this suit asking for 
its demolition. ” 


In the case of Haji Syed Muhammad v. Gulab Rai 


(2), the High Court of AlJahabad took the same 
view. 

On behalf of the appellant we have been referred 
to two cases in which delay was not held fatal to 
the grant of an injunction. 

In the case of Famnadas Shankarlal and one vy. 
Atmaram Harjivan (3), there had been a delay in 
filing the suit of nearly a year after the building 
complained of was completed. It was held that this 
delay was not fatal to the claim for an injunction. 
But it appears that during the erection of the building 
the plaintiff was constantly protesting against the 
actions of the defendant and it was held as a fact 
that his delay down to a period long after the build- 
ing was completed was sufficiently covered by other 
proceedings in which he had been engaged. 

The. other case relied on by the appellant is 
the case of Abdul Hossain v. Ram Charan Law (4). 
In that case a wall had been constructed by the 
defendant on the land covering the plaintiff’s 


(1) (1906) 29 Mad. 427. (3) (1877) 2 Bom. 133. 
(2) (1898) 20 All. 345. (4) (1981) 38 Cal. 687, 
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footings. ‘The wall was completed before the suit 


L. Dawson was brought. It was held that the proper remedy 
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in the circumstances was that of a mandatory injunc- 
tion; but it was further held that in the particular 
case there had been no delay or acquiescence on 


.the plaintiff’s part. Sir Lawrence Jenkins, C.J., at 


page 693 says: “It is true that the wall has been 
completed or was completed before the suit was 
brought; still we are here concerned with trespass on 
the land of the plaintiff, a trespass not carried out as 
the result of long and continuous work but of work 
completed quietly and promptly; not only has a tres- 
pass been committed, but the trespass is one which 
still continues and will hereafter continue to be 
committed as long as the wall remains in its present 
site.” 

In the present case we do not know how long it 
took the defendant to erect the roof and put up the 
electric lighting; but at any rate according to the 
plaint the work was begun in December and not 
finished till January and as we have said no formal 
protest appears to have been made until the following 
September. No definite rule can be laid down as to 
the circumstances in which delay is fatal to the grant 
of a mandatory injunction. The grant of that in- 
junction is a discretionary matter and in deciding 
whether to exercise that discretion the Court is bound 
to consider all the circumstances of the particular case 
before it. In the present case we have the fact that 
although the defendant is committing a continuing 
wrong on the plaintiff’; rights the continuing wrong 
is not of a serious nature. We have the fact that 
the grant of -an injunction would undoubtedly cause 
considerable distress to the defendant. “The erection 
and the lighting has added to the character and 
appearance of the tomb and has no doubt come to 
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share in her mind the reverend character of the tomb 1928 
itself. L. Dawson 
We have the fact that the plaintiff did not make  pamenss 


any formal protest till some eight months after the ounac 


erection of the structure and electric lighting; and we  Brcum. 
have this further fact that although the plaintiff has Rumsnce. 
not asked for damages, the injury he has suffered pO). °"7. 
could in all probability be assessed on a monetary 
basis. In all these circumstances we are not prepared 
to interfere with the decision of the trial Judge nor 
with the exercise of his discretion in refusing to issue 
a mandatory injunction for the removal of the structure 
and electric lighting put up in December-January 
1924-25. 

The result is that the appeal and the cross- 
objections are both dismissed, each side to bear their 
own costs in both Courts. 

The dispute is a most unfortunate one for which 
we cannot hold either party entirely to blame. The 
situation of the grave of the ex-King of Delhi within 
a private compound must of necessity be a potential 
‘source of trouble and we cannot be satisfied that any 
decision that we may come to in this case will ade- 
quately abate such trouble. Before these proceedings 
were started, the parties seemed to have arrived at a 
settlement that promised finality. It is evidently a case 
where the parties should again negotiate, each one with 
the earnest desire to arrive at a fair settlement, and in 
these negotiations the Local Government is in our 
opinion a necessary party. 
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APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Doyle. 


A. K. MOOPAN 
Ue 
A. KARUPANA.* 


Civil Procedure Code (Act V of 1908), O. 8, rr. 9 and 1o—Party’s failure to 
written statement—Pronouncement of judgment without evidence. 


Held, that where a party fails to present his written statement on the c 
fixed by the Court for such purpose, the Court cannot pronounce judgm 
against him forthwith. Pu.aintiff must prove his case by evidence. O. 8, r. 
of the Civil Procedure Code allows a Court to pronounce judgment again 
party only when that party fails to produce a written statement demanded un 
O. 8, r.9.° In the latter case the Court has materials on which it could for 
judgment. 


Hay for the appellant. 
Sastri for the respondent. 


Das and Doy te, JJ.—In Civil Suit No. 34 of 19 
of the District Court of Hanthawaddy, Karuppan 
Maistry sued Kilavan Moopan, the plaint being filed 
the 4th of August, 1927. On the 29th of August, 19: 
summons was unserved, but an individual, who sta’ 
that he was the brother of Kilavan Moopan, appeai 
and said that his brother was in India, giving his addre 
Summons was issued to that address, returnable on 1 


24th of October, 1927. On the 24th of October, 192 


‘Kilavan Moopan appeared in person and asked for tir 


to file a written statement. The learned Additior 
District Judge granted him two days to file a writi 
statement. As Kilavan Moopan was unrepresented 
an advocate, this period was prima facie somewl 
short. On the 26th of October, 1927, as no written sta 
ment had been filed, the learned Additional Dist: 
Judge noted in the diary that, under Order VIII, rule 


* Civil First Appeal No. 315 of 1927 against the judgment of the Dis 
Court of Hanthawaddy in Civil Regular No. 34 of 1927. 
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of the Code of Civil Procedure, he would proceed to 
pronounce judgment forthwith, and thereupon, without 
examining any witnesses, gave a decree in favour of the 
plaintiff-respondent, basing his decree apparently on 
the pleadings of the plaintiff-respondent, although the 
plaintiff-respondent had not entered the box. 

Kilavan Moopan in appeal, which is supported by 
affidavits, urges that he cid not file a written statement 
on the day in question because, in the meantime, it 
had been agreed to refer the matter to arbitration. 
His advocate further points out that the learned Ad- 
ditional District Judge was utterly wrong in his pro- 
cedure in passing a decree under Order VIII, rule 
10, of the Civil Procedure Code. 

It is not disputed by the learned advocate for the 
plaintiff-respondent that, where the Court is about to 
pass an ex parte decree, formal evidence at least must 
be given before judgment can be passed. It cannot be 
seriously argued that, where a defendant appears, 
presumably for the purpose of contesting a suit, although 
he may fail to put in a written statement, the 
plaintiff should be treated more favourably as regards 
proof than where the defendant does not appear at all. 

It is true that Order VIII, rule 10, of the Code of 
Civil Procedure, states that “where any party from 
whom a written statement is so required fails to 
present the same within the time fixed by the Court, 
the Court may pronounce judgment against him, or 
make such order in relation to the suit as it thinks fit.” 
But we are of opinion that the permission given to the 
Court to pronounce the judgment refers to a_ written 
statement which has been demanded by the .Court 
under Order VIII, rule 9, of the Code of Civil 
Procedure, after the Court has proceeded to hearing; 
and where, therefore, there are materials before the 
Court on which it could form a judgment. The learned 
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Additional District Judge was, therefore, not justified 
in passing a decree in favour of the plaintiff-respond- 
ent without at least hearing formal evidence. 

[Their Lordships held that appellant was led to 
understand that there would be a settlement of the 
case by arbitration and that in any case the time allowed 
to him to file his written statement was too short, and 
so remanded the case.] 


APPELLATE CIVIL. 
Before My. fustice Brown. 


MAUNG NAUNG 
v. 
MAUNG BA GYI anp ONE. * 


Purchaser at Court auction—Remedy if judgment-debtor has no saleable interest 
—WNo warranty of title—Purchaser’s right and remedy restricted to statutory 
enactment—Civil Procedure Code (Act V of 1908), O. 21, rr. 91, 92, 93— 
Remedy by way of suit, when allowed. 


Held, that an auction-purchaser at a Court sale may apply under O. 21, r. gr, 
of the Civil Procedure Code, within 30 days from the date of sale, to set aside 
the sale on the ground that the judgment-debtor had no saleable interest in the 
‘property sold, and if the sale is set aside under rule 92, the purchaser is entitled 
to an order for refund of his money under rule 93. There is no warranty of 
title, express or implied, either by the decree-holder or by the Court in case of 
execution sales;so that purchaser’s remedy is restricted to that prescribed by the 
statute that creates his right. He cannot file a suit against the decree-holder 
for the return of his money, unless the question is outside the scope of these 
‘rules. 


Soolayman v. S.S.A.O. Chetty Firm, 10 L.B.R. 76—/followed. 
Rishikesh Laha v. Manik Molla, 53 Cal. 758—distinguished. 


Bhatiacharyya for the applicant. 
BRowN, J.—The petitioner, Maung Naung, -bought 


certain’ properties at a Court sale in execution of a 
decree in the year 1922. One Maung Kyi then started 





* Civil Revision No. 76 of 1928 against the order of the District Court of 


-‘Meikti‘a in Civil Appeal No. ror of 1927. 
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litigation, claiming the land as his and not that of 
the judgment-debtor, and the final result was that 
Maung Naung lost the land which he bought. He 
then on the 19th of August, 1927, nearly five years 
after the sale, applied for an order against the judgment- 
creditor to refund to him the purchase money. The 
trial Court passed an order in his favour, and against 
this order two of the judgment-creditors, Maung Ba 
Gyi and Ma Chit Me, appealed. Their appeal was 
allowed and the order of refund set aside. An appli- 
cation has now been filed in revision to set aside the 
order of the District Court. 

At a Court auction in execution of a sale, what is 
sold is the right, title and interest of the judgment- 
debtor, and there is no warranty, express or implied, 
that the judgment-debtor had any saleable interest in 
the property sold. This was held in the case of 
Soolayman Cassim Simp v. S. S. A. O. Chetty Firm (1). 
It was also held that in a case such as the present, where 
it subsequently turns out that the judgment-debtor had 
no interest in the property sold, the auction-purchaser 
hes no remedy by. way of suit against the original 
judgment-creditors. 

I have been referred on behalf of the petitioner to the 
case of Rishikesh Laha vy. Mantk Molla and others (2); 
but I cannot find that this case in any way helps the 
petitioner. It is true that it was there held that an 
auction-purchaser might have a remedy in certain 
circumstances, such as that of fraud on the part of 
the judgment-creditor. But the general rule was 
accepted that in such cases the auction-purchaser 
would ordinarily have no right of suit. Fraud on the 
part of the judgment-creditor is not ‘alleged here, and 
I cannot see that this application has any merits. 


(1) (1919) 10 L.B.R. 76. . (2) (1926) 53 Cal. 758. 
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It is suggested that no appeal lay to the District 
Judge. The trial Court apparently purported to act 
under section 144 of the Code of Civil Procedure; 
and, if its order was passed under that section, then 
it is clearly appealable. But the matter appears to me 
to be only of academic interest. If this application 
were admitted on the ground that the District Court 
had no jurisdiction, all that could be done would be 
to set aside the order of the learned District Judge 
and then to pass precisely a similar order in revision 
here. That being so, there seems to me to be no 
ground for entertaining this application in revision. 

The application is dismissed. 


APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Fustice Doyle. 


U MAUNG GYEE 
v. 


U BA TIN.*. 


Elections Offences and Inquiries Act (XX XIX of 1920), s. 12—Election C ommis- 
stoners’ report recommending cosis—Order of His Excellency the Governor 
stlent as to costs—Application for execution as to costs without the order 
as to costs, effect of—Court’s power to examine report—Subsequent order 
as to costs, effect of —Analogy of a Court’s judgment and decree. 

Held, that under the provisions of s. 12 of the Indian Elections Offences 
and Inquiries Act, the Court has no power to examine thereport of the Elec- 
tion Commissioners to see their recommendations as to costs, amd to issue 
execution as to costs on the order of His Excellency the Governor of Burma 
passed on such report but which order is silent on the question of costs. The 
application for execution must be dismissed, if, on the date of such application, 
no order as to costs existed, notwithstanding the fact that a subsequent order 
of His Excellency as to costs is produced at the hearing of the application. 
There is no analogy between the judgment of a Court followed by a decree, 
and the report of the Election Commissioners followed by an order of His 
Excellency the Governor. 





* Special Civil First Appeal No. 312 of 1927. 
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Hay for the appellant. 
Kyaw Zan for the respondent. 


Das and Doy te, JJ.—On the 2nd July, 1927, the 
Commissioners appointed to try the West Rangoon 
(General Urban) Constituency Election Petition 
(Maung Ba Tin vy. U Maung Gyee), submitted their 
report in which they assessed advocate’s fees at 
Rs. 1,000 and Rs. 120 as costs of the witnesses. 

In General Department Netification No. 110, 
dated the 4th of July, 1927, His Excellency the 
Governor of Burma directed that the election of 
U Maung Gyee should be set aside, but passed no 
order on the recommendation as to costs. 

On the 16th of September, 1927, U Ba Tin 
applied to the Small Cause Court, Rangoon, to execute 
the order as to costs. The objection was raised that, 
as His Excellency the Governor of Burma had 
passed no order as to costs, there was no decree 
to execute. 

On the 27th of October, 1927, by General 
Department Notification No. 168, His Excellency the 
Governor of Burma directed that U Maung Gyee 
should pay U Ba Tin the sum of Rs. 1,120 as costs. 
This was produced on the 3rd of November, 1927, 
before the Chief Judge of the Small Cause Court. 

It is again objected that, as, at the time the 
application for execution was made, there was no 
order in existence which could be executed, the 
application must be dismissed, even if subsequently 
an executable order be made. The learned Chief 
Judge of th Small Cause Court, in disallowing this 
objection, remarked as follows :— 

‘‘* * * The decision or judgment is the whole report of 


the Commissioners and the decree or formal order is the order 
issued by the Governor. There could be no order by the 
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Governor without the Commissioner’s report or different from 
that report. So it comes to this thatthe right of the petitioner 
to recover costs is derived frcm the report of the Commissioners. 
The rules however require the production of the order ofthe 
Governor on it before the petitioner can obtain execution for 
recovery of those costs. Now in ordinary suits where the decree 
must follow the judgment the Court does not dismiss an appli- 
cation for execution because it happened to be filed before the 
decree was sigred, when judgment has been given, butitis kept 
in abeyance until the decree has been signed. _I fail to see why 
the present application should be dismissed when the report of 
the Commissioners had been published and it only required the 
production of the Goverzor’s order of the report as to costs and 
that order has now been produced before the Court in order that 
execution may be ordered.” 


This decision of the temuikd Chief Judge of the 
Small Cause Court forms the subject of the present 
appeal. 

In our opinion, there is no analogy whatsoever 
between the judgment and decree of a Court and 
the report of the Election Commissioners, followed by 
an order of His Excellency the Governor of Burma. 

Order XX, rule 2, of the Code of Civil Pro- 
cedure, read with the definition of a “‘ decree’ in sec- 
tion 2, sub-section (2), of the Code of Civil Procedure, 
makes it clear that the judgment is really incomplete 
without a decree, and that, for all practical purposes, 
they are one and the same order and are to be 
treated as simultaneous. Justification may, therefore, 
be found for the practice of holuing an application 
in abeyance to which the learned Chief Judge of the 
Small Cause Court refers, since it is only reasonable 
to assume that the Judge to whom the application for 
execution is made has cognizance of his own judgment 
and of the defects therein. 

In the present case, however, the only ‘executable 
order which was before the learned Chief Judge of the 
Small Cause Court was the order of His Excellency 
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the Governor of Burma, and this was executable 
only under section 12 of the Indian Elections 
Offences and Inquiries Act. There was no power 
given by law to the Small Cause Court to examine 
the report on which the order was based, except for 
the purpose of satisfying itself that the order of His 
Excellency the Governor of Burma is conformable 
to the costs awarded under section 11 of the Indian 
Elections Offences and Inquiries Act. 

Under these circumstances, therefore, the Small 
Cause Court was not empowered to take cognizance 
in any way of the date on which the report had been 
signed, and was bound to confine itself strictly to the 
order of His Excellency the Governor of Burma as 
being the only instrument that justified execution 
being taken out. As this order did not exist at the 
time the application was made, the Court had no 
option but to dismiss the application. 

The order of the learned Chief Judge of the Small 
Cause Court is set aside, and the application dismissed 
with costs in both Courts. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr, Mr. Justice Cunliffe, and Mr. Justice Das. 


KO MAUNG GY] anp oTHERS 
Ve 


DAW TOK. * 


Surety’s liability under administration bond, how enforceable—Proceedings under 
s. 292 of Succession Act (XXXIX of 1925) whether only remedy—Civil 
Procedure Code (Act V of 1908), s. 145 (c)—Whether decree against 
administrator can be executed against surety to administration bond. 


Held, (by Carr and Das, JJ.) that asurety who is liable under the terms of his 
administration bond can be proceeded against only by obtaining an assignment 
of the bond as provided ins. 292 of the Succession Act. A personal decree 
against an administrator cannot be executed against his surety under an 
administration bond, by applying the summary remedy provided by s. 145, 
Civil Procedure Code. A proceeding for the grant of Letters of Administration 
may take the form of a suit, but is not a suit nor is it a proceeding consequent 
onasuit. The word ‘decree’ ins. 145 refers only to clause (a) and (0) of that 
section and not to clause (c), to which the word ‘ order’ only applies. 


Kyaw Din for the appellants. 


Anklesaria for the respondent. 


Carr, J.—Maung Ba Han obtained Letters of 
Administration to the estate of one Ma Myin and the 
present appellants were his suretics, on a bond 
executed under section 78 of the Probate and 
Administration Act, now superseded by section 291 
of the Indian Succession Act, 1925. 

The respondent, Daw Tok, obtaine¢ a mortgage 
decree against Ba Han as administrator, and subsv- 
quently a money decree for the balance due after 
realisation of the security. She took out execution 
of the money decree but Ba Han replied that he had 
rendered final accounts of his administration and had 
no assests of the estate left in his hands. Daw Tok 


* Civil first Appeal No. 192 of 1927 against the order of the District 
Court of Pyapon in Civil Execution No. 51 of 1924. 
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desired to put him to proof of his accounts but was 
referred to a regular suit. That order was set aside 
by a Bench of this Court in Civil Miscellan-ous 
Appeal No. 89 of 1926 and the proceedings were 
remanded. This Court held that the accounts filed 
did not show that administration of the estate had 
‘been completed. 

Ba Han was then given an opportunity of sub- 
stentiating his accounts, but did not do so. His conduct 
was evidently obstructive. Daw Tok then applied for 
execution of the decree against the sureties to the 
administration bond. Attachment of their properties 
was effected without service on them of the notice 
required by the proviso to section 145 of the Civil 
Procedure Code. They then appeared and objected 
to the attachment on the ground of the absence of 
notice and on the further ground that section 145 is 
mot applicatle to the bond executed by them. They 
now appeal against the dismissal of their objection. 

The substantial question for decision is whether 
under section 145 the decree can be executed against 
the sureties cr whether the procedure to be adopted 
is that laid down in section 292 of the Succession 
Act. 

We have been referred to section 52 (2) of the 
‘Code of Civil Procedure. That sub-section makes it 
clear that the decree in question could be executed 
against Ba Han himself, but does not seem to assist 
to a decision whether his sureties are equally liable. 

Turning to section 145 itself, clause (c) is the only 
one which might possibly apply. The appellants have 
undoubtedly become liable for “the fulfilment of a 
condition”? imposea upon Ba Han “under an order 
of the Court”. But I do not think that the further 
requirements of the clause, viz. “‘in any suit or in any 
‘proceeding consequent thereon ”’ are fulfilled. Though 
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a proceeding for the grant of Letters of Administration 
may take the form of a suit it is not in fact a suit, nor is it a 
proceeding consequent on a suit. 

Moreover when we come to the operative words, 
“the decree or order may be executed against him ”’, 
we have to ask “‘what decree or order??? In my 
view the word “decree” refers only to clauses (a) 
and (b) and not to clause (c) to which the word 
“order” only applies. There is in the present case 
no “‘order ”’ which can be executed and the decree 
which it is sought to execute against the sureties does 
not, in my opinion, come within the terms of the 
section. 

On the other hand section 292 of the Succession 
Act provides expressly for the procedure to be 
adopted in enforcing an administration bond and, 
until it can be shown that a more summary form of 
procedure is allowable, that is the procedure which 
should be adopted. 

I have not been able to find any published 
decision on this question. In the case of Maung Po Thein 
v. Ma Waing (1), the bond was clearly one 
given in asuit or a proceeding consequent on a 
suit, and section 145 was undoubtedly applicable. 
The same can be said of Raj Raghubar Singh v. Jat 
Indra Bahadur Singh (2) and consequently these 
decisions are of no assistance in the present case. 

I do not regard this question as by any means a 
merely technical one. When a person has become a 
surety for the performance of a decree or the fulfilment: 
of a condition imposed by the Court in a suit or in 
a proceeding arising out of a suit it is as a rule easy 
to say whether the obligation has been fulfilled or 
not and there is good reason for allowing the Court 


(1) (1919) 10 L.B.R. 236. (2) (1920) 42 All. 158. 
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to enforce the bond summarily in execution pro- 


477 


1928 © 


ceedings. But in a case such as the present it may Ko Mavune 


not be easy to decide whether the principal has fulfilled 
his’ obligations and it is not unreasonable to require 
that the question shall be determined in a suit. In 
my view that is the consideration which underlies 
the provisions of section 292 of the Succession 
Act. 

And where there are two provisions, one general 
and one dealing expressly with a particular case, the 
special provision should be followed, even if in its 
absence the general provision might be applicable. 

In my opinion, therefore, this appeal should be 
allowed. 


CunLiFFE, J.—The respondent, Daw Tok, in this 
appeal held a money decree passed in a mortgage 
suit after the mortgaged property had been sold 
‘against one Maung Ba Han as Administrator of th: 
estate of a woman called Ma Myint. 

The appellants are the sureties to the administration 
bond entered into by Maung Ba Han. In Civil 
Miscellaneous Appeal No. 89 of 1926, the respondent 
came before this Court to. appeal against the refusal 
of the District Court to investigate the accounts of the 
administrator under the provisions of section 52 of 
the Code of Civil Procedure. 

This Court allowed her appeal and directed the 
Court below to dispose of the matter by means of an 
enquiry. 

The District Court accordingly ordered a Commission 
to examine the accounts, but the administrator failed 
to appear. The present respondent, Daw Tok, then 
applied that the sureties should be ordered to pay 
the decretal amount. On the 7th of June of this 
year, the District Judge consented to the respondent 
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Daw Tok’s application and ordered the appellants te 
pay the decretal amount. 

This is an appeal from that order. The first 
ground put forward against the order of the learned 
Judge is that section 145 of the Civil Procedure 
Code does not apply to sureties of an administration 
bond. The learned Judge thought it did and I agree 
with him. Section 145, which is drawn in the widest 
terms, clearly contemplates under sub-section (c) the 
liability of a surety to any undertaking by the Court. 
The exact wording of section 145 of the Civil Pro- 
cedure Code, which is material to this point, is: 
“Where any person has become liable as a surety 
for the payment of any money or for the fulfilment 
of any condition imposed on any person under an 
order of the Court in any suit or in any proceeding 
consequent thereon, the decree or order may be 
executed against him to the extent to which he has 
rendered hims«lf personally liable in the manner 
herein provided for the execution of decrees.” It 
appears to me that the appellants have become liable 
for the fulfilment of a condition imposed upon Ba Han, 
who entered into the administration bond. Ba Han 
entered into this bond under an order of the 
Couit. It was argued that this was a proceeding 
arising out of a grant of Letters of Administration, 
but it was not asuit nor a proceeding consequent 
upon the grant of the Letters. It was further 
suggested that the appropriate remedy arose under 
section 292 of the Succession Act. I do not 
agree with this contention. It appears to me _ that 
the trouble here arose not specifically because of the 
grant of the Letters of Administration, but owing to 
the decree obtained in the mortgage suit by the 
respondent, Daw Tok. The procedure under section 
145 is very convenient and I should say inexpensive. 
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The procedure provided under section 292 of the 
Succession Act is in my view both costly and cum- 
bersome. I do not think it is stretching the limits 
of section 145 to allow process to be taken under 
that section. I think that the arguments against 
bringing this proceeding under section 145 are 
technical to a degree. I have no doubt that the 
section does not bar a regular suit against a surety. 
It is not an exclusive remedy, but an additional and 
direct means of enforcing the surety’s liability. 

A point was further taken before the learned Judge 
and before this Court that the execution of the decree 
against the appellants is barred by limitation. There 
is not much merit in this contention and I also agree 
with the manner in which this argument is dealt 
with in the judgment of the Court below. 

One substantial error, however, in my opinion 
vitiates the whole order appealed from. It is imperative 
in any action taken by a Court under section 145 
that notice should be given to the surety before 
attachment of his property. No notice whatever was 
given here and although it is true that after attach- 
ment the sureties did appear by their advocate and 
were heard, in my view an essential provision of the 
section has been disregarded. 

For this reason alone the appeal will be allowed and 
the District Court is directed to give notice to each 
of the sureties and after hearing them, if they wish to 
be heard, to deal with the matter afresh. ‘The present 
appellants will be allowed their costs of the hearing be- 
fore us and of the former hearing in the Court below. 

[Their Lordships having differed on the question of 
law as to whether in such a case section 145 of the 
Civil Procedure Code applies so that the decree 
against the administrator may be executed against the 
sureties to the administration bond, or whether the 
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Das, J.—My brothers Carr , 
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Procedure Code. 
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It is argued on behalf of the respondent that 
clause (c) applies. There is no suit in which the 
appellants render themselves liable as sureties. The 
proceeding for the grant of Letters of Administration 
is not a suit though it may take the form of a suit. 
The appellants only render themselves liable under 
the terms of the administration bond and the only 
way to proceed against them would be to obtain 
an assignment of the administration bond as provided 
by section 292 of the Succession Act. 

I agree with my brother Carr in holding that 
section 145 of the Civil Procedure Code does not 
apply to a surety under an administration bond. 

The appeal is therefore allowed with costs. 


APPELLATE CRIMINAL. 
Befor Mr. Justice Cunliffe. 


KING-EMPEROR 
v. 
NGA HLAING.* 


Corroborative evidence, admissibility and value of—Evidence Act (I of 1872), 
section 15'7—Substantive evidence, necessity of—First information reports 
and other reports. 

Held, that unless there is substantive evidence before the Court, first inform- 
ation reports and other reports by a witness cannot be used in corroboration. 

Held, accordingly, that where the prosecution witness gives a different 
account in evidence before the Court, his previous reports cannot be admissible 
as corroborative evidence against the accused. 

Kyaw Zan Hla v. King-Emperor, Criminal Appeal No. 452 of 1927— 
distinguished. 

In this case there was a single eye-witness to 


the crime alleged to have been committed by the 
accused. The eye-witness in his evidence before the 





* Criminal Revision No. 141B of 1928. 
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1928 trial Court did not identify the < wecused as the assailant; 
Kine but his previous statements to other persons to the 
— effect that the accused was thee> assailant was admitted 

NeaHusm. in evidence. On appeal agair ist a conviction, the 
Sessions Judge’s attention was drawn by the Public 
Prosecutor to a decision of this ; Court in Kyaw Zan 
Hla v. King-Emperor. The le™ arned Sessions Judge 
took the view that the deci ‘sion lays down that 
secondary oral evidence of a rep: ort made by the witness 
can be used as substantive evide nce against the accused, 
even when the witness who r* nade the report subse- 
quently in the trial denies all knowledge of the facts 
alleged to have been reportec ! by him to the other 
witnesses. In the circumstances . the case was submitted 
to the High Court in reference | ‘or further consideration. 


of the law on this point. % 


CunuirFE, J.—The difficult ‘yy in this case which 
is the subject of the reference before me seems to be 
that certain corroborative evicer ice in the nature of hear- 
say was admitted in the Magistra ite’s Court, when, in fact, 
there was ne primary evideng,. e which required to he 
corroborated. I have no do=bt : that if the complainant 
had come up to his stai\ (which the prosecution 
expected he would do) and hac 1 identified his assailant, 
this hearsay evidence woulc | have been properly 
admitted ; but, in the circumy. stances, in my view, it 
was wrongfully allowed to be given. In fact it 
corroborated nothing. . | 

The case relied upon «s an authoritv for the 
admission of corroborative ev. idence when the prose- 
cution’s chief witness has go ne back on the original 
complaint made to the police is, I think, no authority 
at all. If it was an authority, I should disagree with it. 
That was a case which com e up on appeal before 


Heald, J., from a convict.om _ for rape passd by an 
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Additional Special Power Magistrate at Moulmein. 
The circumstances of the case were somewhat similar 
in principle to the case the subject of this reference. 
The evidence of the girl, who it was said had been 
violated, broke down in the witness box ; broke down, 
indeed, much more strongly than the evidence of the 
complainant in the case before me. The girl in 
Heald, J.’s appeal absolutely denied that she had 
been interfered with by the accused. She advanced a 
bogus story to account for her having been hurt by 
saying that she had had a severe fall. In all probability 
her evidence in the box was perjured and was due to the 
influence of her aunt. She was not cross-examined as 
a hostile witness as she should ‘have been but 
corroborative evidence of the identity of the accused 
was admitted. In my view, it was wrongfully admitted. 
There was other testimony, however, which in my 
opinion justified Heald, J., in coming to the conclu- 
sion he did quite apart from the improperly admitted 
evidence of corroboration. There was specific 
evidence, for example, of the doctor who examined 
the girl. There was the evidence that a complaint 
had been made by her to the police on a certain date. 
There was the evidence that the girl had been alone 
in a hut with the accused shortly before the complaint 
was made. The trying Magistrate drew a conclusion 
of fact from this evidence against the accused. I think 
he was right in so doing. I respectfully agree with 
the general conclusion come to by Heald, J. I do not 
think, however, that the case decided by Heald, J., is 
any authority for the proposition that secondary evidence 
of a hearsay characte: which does not corroborate any 
primary evidence can be relied on to support a 
conviction of this kind. Nor do I think that evidence 
in detail could have been led to show the nature of the 
complaint, but I am of opinion that the fact that a 
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complaint was made was propebly admitted in the 
trial Court. In all these cases where the complainant, 
owing to undue influence or corruption, goes back 
on his or her story of how the crime was committed 
or who committed the crime, I think it most advisable 
for the presiding Judge to allow the complainant to 
be treated as a witness hostile to the prosecution ; 
and I am quite sure that, if as a result of that cross- 
examination certain evidence emerges which supports 
the case for the Crown, the evidence of corroboration 
on the part of third parties would then be admissible 
in law. It is almost impossible for a Judge in. a 
Criminal Court of first instance to disabuse his mind 
of the corrupt atmosphere which unfortunately prevails 
with regard to witnesses in the district and I hold the 
view strongly that a legitimate presumption of fact based 
on undisputed evidence, however scanty, as long. as 
it may be relied upon, should be drawn. 

For these reasons, I think that the learned Sessions 
Judge was justified in the view that he took that the 
corroborative hearsay evidence in question should not 
have been admitted or considered. 
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APPELLATE CIVIL. 
Before Mr. fustice Pratt, officiating Chief Justice, and Mr. Justice Cunliffe. 


KO SAN DWE 
v. 


MA NYEIN HLA anp oneE.* 


Buddhist Law—Claim of relative to the whole estate of deceased lunatic—Plea 
of maintenance and support of lunatic—Manugye X, 36. 

A Buddhist lunatic and his demented brother who predeceased him inherited 
their parents* estate. They were looked after by their aunt and her daughter till 
they died. The aunt andthe cousin were appointed guardians of the lunatics by 
a Court that also allowed them a good remuneration from the wards’ property. 
On the death of the surviving lunatic, the aunt and her daughter claimed his 
whole estate to the exclusion of other heirs by virtue of their having taken care 
of the lunatic. They relied on Manugye X, 36. 

Held, that a relative who takes care of and supports a Buddhist lunatic 
would not in all cases be entitled as a matter of course to the whole share of 
the lunatic’s parental estate for the pains taken. The principle laid down in 
Manugye X, 36, did not apply in this case, because the lunatic succeeded to his 
parents’ estate, and there was no partition and no definite share of the property 
was set aside for the lunatic; and the guardians were sufficiently remunerated 
from the estate. 


Ma Saw Win v. Maung Gyi, 2 Ran. 328—distinguished. 


Kyaw Din for the appellant. 
Hay for the respondents. 


Pratt, C.J.—Plaintiff Maung San Dwe sued for 
administration and a share of the estate of his deceased 
nephew Maung Po Tu, a lunatic. 

The District Court held that the defendants Ma Nyein 
Hla and Ma Bein, aunt and first cousin respectively 
of the deceased were entitled to the whole estate 
of deceased to the exclusion of all other heirs 
by virtue of their having taken care of the lunatic 
for the past 25 years. The Court relied upon chapter 





* Civil First Appeal No. 232 of 1927 against the judgment of the District 
Court of Hanthawaddy in Civil Regular No. 39 of 1926. 
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36, Book X, of the Manugye and the case of Ma Saw Win 


Ko San Dwe vy, Maung Gyi (1). 


Vv. 
Ma NYEIN 
HLA AND 
ONE. 


Pratt, C.J. 


The chapter of the Manugye cited provides that, 
if, among the children of parents given in marriage 
by their parents, one shall have severe disease, be 
unable to work, stutter or be dumb, the share such 
child is entitled to shall be set aside, the relatives 
shall support it and at its death the person who sup- 
ported the child shall take its share. 

A later sentence makes it clear that severe disease 
includes insanity. . 

In Ma Saw Win’s case referred to, Duckworth, J., 
following this provision of the Manugye, held that in 
a case when the family property had been partitioned 
after the death of the parents and the eldest son had 
held the share of a deaf-mute in trust, and supported 
and maintained her, the eldest son was entitled on the 
death of the deaf-mute to succeed to her share of the 
parental estate. 

In the present instance the share of the deceased 
was not set aside on the death of the parents but 
was inherited by him. It seems he was the survivor 
of two brothers, both mentally defective, who both 
succeeded to their share of the parental estate. Un- 
doubtedly the defendants took care of Maung Po Tu, 
and apparently their care was not unremunerative. 
As the learned Judge of the District Court remarked, 
it is clear that the lunatic’s estate was sufficient to 
maintain him and the defendants who supported him 
as well. 

In Civil Miscellaneous Case No. 10 of 1913 of the 
District Court of Hanthawaddy, Ma Nyein Hla and Ma 
Bein were appointed guardians of Maung Po Tu and 
his brother and were allowed one-third of the estate as 


(1) (1924) 2 Ran. 328. 
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remuneration for their trouble by order of the Chief 
Court on appeal in September 1921. 

It does not appear to me therefore that the 
principle laid down in the Manugye X, 36, applies to 
the facts of the present case, since no definite share 
was set aside for the lunatic on the: death of his 
parents. In Maz Saw Win’s case there was a par- 
tition of property and one of the children held the 
defective child’s share in trust. The circumstances 
were therefore analogous to those set forth in the 
passage of the Manugye referred to. 

_ I cannot, however, see any good reason to extend 
the principle to cover all cases in which relatives take 
care of lunatics. 

Ma Bein and her mother have undoubtedly taken 
care of the deceased lunatic and for this they have 
been amply remunerated. This being so, there appears 
no necessity in equity or otherwise to allow them to 
succeed to the whole of the lunatic’s estate to the 
exclusion of other heirs. 

To hold that the relative or relatives who took 
care of and supported a Buddhist lunatic would in 
all cases as a matter of course be entitled to his share 
of his parental estate for their pains might have far 
reaching consequences and would be establishing to 
my mind a dangerous precedent. 

I would set aside the finding and decree of the 
District Court and remand the case for decision on 
the merits. ; 

Appellant to have costs in both Courts. 


CUNLIFFE, J.—I concur. 
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APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Doyle. 


N. V. N. NATCHIAPPA CHETTYAR 
v. 


KO THA ZAN AND ONE. * 


Mortgaged property, purchase of —Purchase price used for paying prior mortgage 
—Priority of purchaser over puisne mortgagee—Continuance of incumbrance 
when beneficial to purchaser, intention immaterial—Transfer of Property 
Act (IV of 1882), s. 101. 


Held, that where a purchaser buys immoveable property which is 
encumbered, and the circumstances are such that it is for the benefit of the 
purchaser that the mortgages involved in the purchase should not be 
extinguished, they enure for the benefit of the purchaser. Where in a case to 
which the concluding words of s. 101 of the Transfer of Property Act apply, 
i.e., where the continuance of an incumbrance is for the benefit of the purchaser, 
the question of intention of parties need not be examined. 


Gokaldas v. Puranmal, 10 Cal. 1035 ( P.C.)—distinguished. 
Soobramonian Chetty v. Aga Rajat Ally, 5 L.B.R. 138—+referred to. 
A. B. Banerji for the appellant. 


Burjorjee for the respondents. 


Plaintiff was first mortgagee of paddy land, and 
puisne mortgagee of godowns and a building. Subse- 
quently to the plaintiff’s mortgage, respondents bought 
from the mortgagor-owners the godowns for Rs. 20,500. 
They as defendants in the plaintiff’s suit for redemption 
or sale, proved that, out of the purchase price, 
Rs. 19,500 were paid to clear some mortgages prior 
to that of the plaintiff, and so they claimed priority 
over the plaintiff to that extent. The learned District 
Judge held that if sale proceeds were devoted to 
pay off prior incumbrances, the purchaser was entitled 
to priority over puisne mortgagees and referred to 
the case in 5 Lower Burma Rulings, page 138. He 


* Civil First Appeal No. 262 of 1927 against the judgment of the District 
Court of Bassein in Civil Regular No. 30 of 1926. 
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gave a mortgage decree to the plaintiff and decreed 
that, if the amount due to plaintiff was not paid in 
six months, the paddy land was to be sold first, and, 
if the sale proceeds were insufficient, then only the 
other properties were to be sold. If the godowns 
were to be sold eventually, respondents were to have 
priority over the plaintiff to the extent of Rs. 19,500. 
Plaintiff appealed. 


Das and Doyte, JJ.—The sole point for decision 
in the present appeal is whether the learned District 
Judge was correct in holding that, where sale proceeds 
are devoted to paying off prior encumbrances, pur- 
chasers are entitled to priority over puisne mortgagees. 

It is argued that there is no evidence that there 
was any intention to keep alive the mortgages, and 
that, therefore, under section 101 of the Transfer of 
Property Act, the mortgages must be held to be 
extinguished at the time of purchase. 

In our opinion no question of intention arises. 
It is true that in Soobramonian Chetty and others v. 
Aga Rajat Ally Khorasani and others (1), where a 
problem similar to the present was discussed, the 
question of intention was examined. The learned 
Judges who decided that case based their conclusions 
on the Privy Council ruling in Gokaldas Gopaldas 
and Rambaksh Seochand vy. Puranmal Premsukh 
Das (2). They appear, however, to have overlooked 
the fact that the Privy Council ruling dealt with a 
state of affairs prior to the passing of the Transfer 
of Property Act of 1882, and that the principle to be 
applied in cases such as the present is contained in the 
concluding words of section 101 of the Transfer of 
Property Act. 


(1) (1909) 5 L.B.R. 138. (2) (1884) 10 Cal. 1035. 
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1928 Where, therefore, at the time of purchase cir- 
.N. V.N cumstances are such that it is for the benefit of the 
NATCHIAPPA is A 
Cuettyar purchaser that the mortgages involved in the purchase 
KoTnazan Should not be extinguished, it must be held that they 

AND ONE. enure for the benefit of the purchaser. 


Das AND The appeal stands dismissed with costs. 
Doyte, JJ. 


—: 


APPELLATE CIVIL. 
Before Mr. Justice Cunliffe and Mr. Fustice Baguley. 


MOHAMED CASSIM 
v 


A. J. DAVID.* 


Civil Procedure Code (Act V of 1908). O. 21, rr. 89, 92—Limitation Act (IX of 
1908), Sch. I, Art. 166—Requisite deposit less by a very small amount, effect 
of —Delay of one day in making deposit, effect of —Strictness of the provisions 
of the Code. 


Held, that where an application is made under the provisions of O. 21, r. 89, 
of the Civil Procedure Code to set aside sale on deposit, a very small shortage of 
the amount required to be deposited may be disregarded and will not vitiate the 
deposit, but even a day’s delay in making the application or the deposit beyond 
the period of 30 days from the date of sale cannot be disregarded. ‘The 
provisions of O. 21, rr. 89 and 92 are strict. 


K. C. Bose for the appellant. 


Leach for the respondent. 


CunLiFFE and Bacu_ey, JJ.—--This is an appeal under 
Order 43, rule 1 (j) against a refusal of the District 
Court of Insein to set aside a sale in Civil Execution 
No. 20 of 1926 of that Court. The questions to 
be considered arise out of the construction in the 
circumstances of Order 21, rule 89 and Order 21, 
rule 92. Order 21, rule 89, lays down part of the 
conditions under which a deposit must be made by 


* Civil Miscellaneous Appeal No. 197 of 1927 from the order of the District 
Court of Insein in Civil Execution No. 20 of 1926. ; 
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any one who wishes to have a decree of sale by the 
Court set aside. He must deposit a fixed sum which 
is based on 5 per cent. of the sale proceeds plus the 
amount specified in the proclamation of sale. 

It is not disputed that the amount deposited by 
the present appellant was Rs. 4 and some odd annas 
short, but we do not think that this shortage was 
substantial enough to vitiate the deposit on that ground. 
There is another requirement, however, with which 
the payment ought to have complied and that is as to 
the time in which the deposit should have been made. 
The time within which such payment must be made into 
Court is within 30 days of the date of the Court sale. 
Here again, there is no dispute in relation to the facts. 

The appellant was one day late, and it remains to be 
considered whether the view that the Court should take 
of this short amount of time beyond the period specified 
ought also to be disregarded in favour of the appellant. 

We have come to the conclusion definitely that it 
ought not to be disregarded. The provisions of Order 
21, rule 92, and also the provisions of Order 21, 
tule 89, are strict and on the actual facts of this case we 
think that there was no real excuse for the deposit being 
made out of time. 

An attempt has been made to throw the blame 
on the Bailiff of the Court, but we are not at all 
satisfied that that officer was responsible for the delay. 
Even when he was offered the money a day late 
there is no doubt that there was some kind of a 
dispute between the Bailiff and the person paying the 
money because the appellant was not paying the money 
himself. He had to borrow it and this dispute was as 
to the amount exactly required. Not only that, the 
whole history of this case, which is one of an unceasing 
attempt to delay and defeat the process of the Court, 
leads us to think that no discretion, if any such 
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discretion is exercisable, should be used in favour of 
the appellant. We think it was argued in the Court 
below, but it has not been argued here, that some pro- 
vision of the Limitation Act applies. We are quite 
certain that it does not apply in the circumstances of 
this case. Accordingly, the appeal will be dismissed 
with costs three gold mohurs in favour of the respondent.. 


APPELLATE CIVIL. 
Before Mr. Fustice Cunliffe and Mr. Justice Baguley. 


A. K. A. C. T. V. CHETTYAR FIRM 
Uv 


THE COMMISSIONER OF INCOME-TAX.* 


Income-tax Act (XI of 1922,) s. 66 (3)—Application for mandamus on points: 
of law different from those urged before Commissioner to state a case, 


effect of. 


Held, that where an assessee seeks for a mandamus from the High Court 
against the Commissioner of Income-tax requiring him to state a case on points 
of law different from those he had urged before the Commissioner to state a 
case, his application cannot be entertained. 


Venkatram for the applicant. 


A. Eggar (Government Advocate) for the Crown.. 


CuNLIFFE and BacuLey, JJ.—This is an application. 
on the part of the A.K.A.C.'T. V. Chettyar firm of 
Wakema. It is made under section 66, sub-section 
(3), of the Indian Income-tax Act. The application 
seeks for a mandamus against the Commissioner of 
Income-tax requiring him to state a case on two 
points of law. The points of law are alleged to arise 
out of an assessment of the firm to income-tax, but,, 
whatever merits they may have, it is our opinion that 


* Civil Miscellaneous Application No. 22 of 1928. 
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we cannot consider them, for this very simple reason, 
that when the Commissioner was approached on the 
13th of August 1927, he was asked to state a case 
based upon four (as far as we can see) quite different 
points of law. Two of these points have been jetti- 
soned and for the two remaining points, the points 
before us have been substituted. It appears to us 
that the intention of the language of sub-section (3) 
of section 66 is perfectly clear. Sub-section (3) runs 
as follows :— 

“Tf, on any application being made under sub-section (2) 
the Commissioner refuses to state the case on the ground that no 
question of law arises, the assessee may, within six months 
from the date on which he is served with notice of the refusal, 
apply to the High Court and the High Court, if it is not satisfied 
of the correctness of the Commissioner’s decision, may require 
the Commissioner to state the case and to refer it, and on receipt 
of such requisition, the Commissioner shall state and refer the 
case accordingly ”’. 


It appears to us quite obvious that what is meant 
by the language of the section is that the Commis- 
sioner shall be required to state a case upon the points 
of law, or at any rate, one of the points of law which 
he was considering. If the assessee were permitted 
to shift his ground from a legal point of view without 
any check upon him, it appears to us that the whole 
of the consideration by the Commissioner before any 
application reaches this Court would be rendered 
abortive. 

In these circumstances and on this preliminary 
point, this application must be dismissed, with costs 
five gold mohurs in favour of the Crown. 
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APPELLATE CIVIL 
Before Mr. Fustice Baguley. 


U E MAUNG (RECEIVER) 


v. 
P. A. R. P. CHETTYAR FIRM.* 


Civil Procedure Code (Act V of 1908), s. 151, O. 9, rr.9 and 13; O.23—Per- 
mission of Court necessary to file fresh suit—Restoring suit or setting aside 
ex parte decree—Provisions of O.9 and the law of limitation to be complied 
with—Inherent power of the Court, when it may be excercised. 


Held, that a person cannot withdraw a suit or an application reserving to 
himself the right to bring a fresh one or a similar one. What he ought to do is 
to ask for leave to withdraw it with permission to bring a fresh one. 

Held also, that whilst a party cannot invoke the aid of s. 151 of the Civil 
Procedure Code, to restore a suit or to set aside an ex parte dc decree, When he is 
unable to comply with the’ provisions of Order 9, and the law,of limitation, the 
Court haSinherent power r to restore a suit or to set aside a1 an ex parte decree, under 
the special circumstances of a case. 


Ajodhya v. Mussammat Phul Kuer, 1 Pat. 277; Biesloound v. Narayana, 
43 Mad. 94—distinguished. 


So Nyun for the applicant. 
Patker for the respondent. 


BacuLey, J.—One Daw Hnit died leaving a con- 
siderable estate. There were Letters of Administra- 
tion proceedings contested between Po Lein and 
Ma Hnin Hlaing with regard to the property which 
she left behind. Eventually by an order of the 
High Court Letters of Administration were issued to 
Ma Hnin Hlaing. After orders had been passed the 
P. A. R. P. firm sued on three promissory notes alleged 
to have been executed by Daw Hnit, Ma Hpoin 
Hlaing and Tun Pe. The latter was sued personally 
as an executant, and Ma Hnin Hlaing was sued 
personally and also as administratrix of Daw Hnit. 





* Civil Revision No. 306 of 1927 against the order of the District Court of 
Pegu in Civil Regular No. 38 of 1926. 
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Meantime Po Lein applied to this Court for leave 
to appeal to the Privy Council. At the same time 
he asked that a Receiver be appointed to defend Daw 
Hnit’s estate against being wasted. The allegation 
was that he feared that Ma Hnin Hlaing was 
wasting the estate and not fighting the creditors of the 
estate properly. His application was filed on December 
6th, 1926 in the High Court. In the affidavit he 
specially refers to the suit filed by the P.A.R.P. 
firm, No. 38 of 1926 of the District Court of Pegu, 
which was then pending and he alleged the firm 
was likely to get a decree by consent, or ex parte. 
In the end, on February 15, 1927, a Bench of this 
Court appointed a Receiver whose functions were to 
be limited strictly to the following : ‘“‘ He shall be em- 
powered to take steps to recover possession for the 
estate of the land at present in the occupation of 
U Nanda ; to apply to be joined as a defendant in 
Civil Regular Suit No. 38 of 1926 of the District 
Court of Pegu; and to defend such suit or any 
other suits which creditors may bring, or have brought, 
against the estate of the late Daw Hnit.”’ 

Unfortunately on the date that this order was 
passed, February 15, Civil Regular No. 38 of 1926 had 
already been decided, for the two original defendants 
confessed judgment and a decree was passed on 
February 1, 1927. This was apparently not known 
by the Bench of this Court that passed the order 
appointing the Receiver. 

Still, it would seem, under the impression that 
the suit was still pending, the Receiver filed an appli- 
cation to be brought on the record of Civil Regular 
38 and to be allowed to defend the suit. On dis- 
covering the actual state of affairs the Receiver 
withdrew his application on May 25, 1927. On June 
8 the Receiver filed a fresh application asking that 
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the case might be re-opened and that he might be 


UE ; Mauna joined as a defendant. The application was made 


P. A. ’R. P. 
CHETTYAR 
Firm. 


—— 


Bacu gy, J. 


under Civil Procedure Code 151 as there was no 
other provision of the law under which it could have 
been made. The District Judge finally rejected the 
application on August 8, 1927 and it is against this 
order that the present application in revision has been 
filed. 

The learned District Judge does not seem fully to 
have realised that the two applications made by the 
Receiver appointed by this Court were quite distinct 
and totally different. The first one was filed under 
the impression that the case, No. 38 of 1926, was 
still pending and could be fought, an impression, I 
might note, which prevailed in the High Court at the 
time that the order appointing him was made. His 
second application was made after he had discovered 
that a decree had already been passed in case No. 38, 
and in it he invoked, for the first time, section 151 of 
the Civil Procedure Code, for that seemed to him to be 
the only section to which, under the very peculiar cir- 
cumstances of the case, he was in a position to appeal. 

The learned District Judge in his order rejecting the 
second application made by the Receiver seems to have 
regarded the Receiver as being merely a_ second 
manifestation of Po Lein. It is true that Po Lein 
has got to pay all the expenses incurred by the 
Receiver, but the Receiver is an officer appointed by the 
High Court for a specific purpose. Po Lein’s actions 
do not bind him, and the sins of Po Lein’s must not be 
visited on the Receiver. It is largely, I think, because 
he regarded Po Lein and the Receiver as one and 
the same that the learned District Judge rejected the 
application made by the Receiver. 

Another thing which I would like to point out to 
the lower Court is the error that appears to be 
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embodied in his remark with regard to the fate of 
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the first application filed by the Receiver, “‘ This appli- U E Maunc 
cation was withdrawn by Mr. So Nyun for the p.ARP. 


Receiver without any reservation . .. .” Itis, I “ 


know, a very common faJlacy both in the mofussil Bar 
and sometimes also on the mofussil Bench, I fear, that 
parties can reserve rights..to themselves and thereby 
save themselves from the consequences of res judicata 
and so on. This is quite wrong. A man cannot 
withdraw a suit or an application reserving to him- 
self the right to bring a fresh one. or a similar one. 
What he ought to do is to ask for leave to withdraw 
it with permission to bring a fresh one. The dis- 
tinction between the two cases is, or should be, very 
clear. Inthe one case the suitor would be purport- 
ing to give himself rights outside the ordinary course 
of the Civil Procedure Code. This no suitor has 
power todo. In the other case he asks the Court 
which has power to do so, to exercise in his favour 
a certain dispensing power which it has got, vide 
Order 23, rule 1, and the similar provisions in Order 
2, rule 2 (3), Order 2, rule 4 etc. 

As I have said before, however,’ the learned Judge 
seems to me to be quite wrong in regarding the two 
applications made by the Receiver as being one and 
the same. One was an application to be made a 
party to a pending suit and to be allowed to defend 
it ; the other was an application asking the Court, 
under Civil Procedure Code 151, to re-open a suit 
which had already been decreed so far as the estate 
of Daw Hnit was concerned and permit him to 
be made a party to the suit and to defend it. This 
being the case, Order 23, rule 1, can have no appli- 
cation at all. 

Later on in his judgment section 151, Civil 
Procedure Code, is discussed. It is held that section 
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not quite understand this. There is no deliberate 
decision of the Court that it is being asked to set 
aside. It is an ex parte decree, one passed on 
confession and without any trial, that the Court was 
being asked to deal with in part in order that the 
case might be determined on its merits. The judgment 
then goes on to say : “O.20, r. 3, which is an imperative 
section, is a distinct provision against any alteration of 
a signed document (sic), save as provided by section 
152 or on review.” I can only presume that the 
word document was used by mistake for ‘“‘ judgment ”’- 
In the present case there is no question of altering a 
judgment at all ; what is sought to be done is to have 
an ex parte decree set aside in order that the case 
may be tried out on its merits. 

What would have been far more to the point 
would have been the quotation of the dictum : “A 
Court has no power, apart from the provisions of 
O. 9, r. 13, Civil..Procedure Code, to set aside an 
ex parte decree passed by itself.’ This could be 
supported by Neelaveni v. Narayana Reddi (1) and 
Ajodhya Mahton v. Mussammat Phul Kuer  (2)- 
These two cases however can be distinguished. In 
each case it was a matter of a party against whom | 
an ex parte decree had been passed attempting to 
get the decree set aside under section 151 when 
they were unable to comply with the provisions 
of Order 9, rule 13 and the Law of Limitation. 
Section 151 is not a section which is intended to 
enable a Judge to repeal, ad hoc, any provision of 
the law in any particular instance. in which he 
wishes to do so. In the present case we have a 


(1) (1920) 43 Mad. 94. : (2) (1922) & Pat. 277. 
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party, not a party to the original suit, who, under 
very peculiar circumstances, asks for leave to come 
in and get a certain ex parte decree set aside in 
order thatvhe:-emay- be made a defendant and defend 
the suit. The Code provides no means whereby such 
a thing may be done. Under the peculiar circum- 
stances of the present case it seems to me to be 
necessary for the ends of justice that he should be 
allowed to do so. Section 151 therefore is the only 
section under which it can be allowed, and I think 
that it should be allowed. 

I am asked to regard the hardship to the orginal 
plaintiff if the case is allowed to be re-opened. He 
has already incurred one set of costs and he will now 
have to incur another. This is true, for I do not 
suppose that any advocate would take up the brief 
again after’this length of time without a fresh fee. I 
think that this can be met, if the claim on the 
promissory note is a good one. The order cf the lower 
Court dismissing the Receiver’s application will, in 
consequence, be set aside. I set aside the ex parte 
decree so far as it relates to the estate of Daw Hnit. 
The plaintiff will keep his decree as against the 
other two defendants who confessed judgment. The 
Receiver U E Maung will be allowed to defend 
the case on behalf of the estate of Daw Hnit. If 
he succeeds in his defence he will, of course, get 
his costs. If he fails in his defence the plaintiff 
will get his decree restored in full as against the 
estate of Daw Hnit, and the Receiver will be liable 
for full costs, including a separate advocate’s fee. [ 
make no order as to the costs of this application for 
revision. Had the Receiver acted promptly on his 
appointment it is quite possible that he would have 
got the order that he has now got at his first time of 
asking. 
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APPELLATE CIVIL. 


we 


Before Mr. Justice Firewll 
U SHWE BWA 


Vv. 


MAUNG THAUK KYA anp oruers. * 


Voluntary payment—Charge on land how created—Payment by one heir to set 
aside Court-sale of property of a deceased person—Payment of Government 
revenue by one co-sharer—Transfer of Property Act (IV of 1882), s. 100. 


Held, that an heir of a deceased person who voluntarily pays into Court 
money under the provisions of O. 21, r. 89, of the Civil Procedure Code in 
order to get the Court sale of the deceased’s property set aside, does not 
acquire any charge thereby on the shares of the co-heirs in such property, by 
operation of law or otherwise, if such payment, which they are under no liability 
to make, is made without their knowledge and consent. 

A majority of the High Courts‘im’ India~have held that even where a 
co-sharer pays Government revenue which all the co-sharers are bound to pay, 
and thereby saves the estate, he does not acquire a charge on the shares of his 
defaulting ean, 


Kinu Ram v. Mozaffer, 14 Cal. 809 ; Seth Chitor Mal v. Shib Lal, 14 All. 
273 ; Shivrao v. Pandlik, 26 Bom. 437—referred to. 

P. Amman Pariyayi v. M. P. Pakran, 36 Mad. 493 ; Rajah of Vizianagram 
v. Rajah Setrucherla, 26 Mad. 686—distinguished. 


TNE Mey, ow 


Thein Maung for the appellant. 


Darwoop, J.—So far as this appeal is concerned, 
the facts of the case may be stated as follows :— 

A money decree was passed against the first four 
respondents as legal representatives of their mother, 
the late Ma Shan Ma. In execution of that decree 
the property in suit, viz., certain paddy lands, were 
auctioned by the Court and purchased by the appel- 
lant. The Ist respondent, howeVer, exercising the 
powers conferred by Order XXI, rule 89, of the 
Civil Procedure Code, deposited Rs. 870-2-0 in 


a 
* Civil Second Appeal No. 21 of 1928 against the judgment of the District 
Court of Prome in Civil Appeal No. 113P of 1927. 
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Court and thus saved the property. The four re- 
spondents subsequently mortgaged the property to one 
U Shwe Kha.on,the.17th August, 1924, for Rs. 590, 
and later, under Exhibit B, appellant purchased the 
rights of the 2nd, 3rd and 4th respondents in the 
property subject to U Shwe Kha’s mortgage which, 
appellant says, he has paid off. 

The 1st respondent has also sold his interest in 
the property to the 5th and 6th respondents ; but 
there appears to be a separate dispute going on between 
these parties as to the validity of the sale. The 5th 
respondent states that the Ist respondent is in posses- 
sion as his tenant. The ist respondent shows him- 
self to be a very unreliable witness. He says that 
he has not sold all the land to the 5th and 6th 
respondents, and that he has returned them the sale 
price—Rs. 2,000. The 5th and 6th respondents deny 
this allegation. It is not clear why the lower Courts 
did not go into the question of these respondents’ 
title. They were either necessary parties to the suit, 
or they were not. If they were, then the appellants 
were, on the findings of the lower Courts, entitled to 
a decree for possession of 11/16ths of the land 


against them. 
It is true that the Courts below have given a 


decree against them, but, if they have purchased the Ist 
respondent’s interest in the property, then it appears 
to me that the one point which has been argued in 
both the lower Courts, viz., the question of a charge 
on the land for a proportionate share of the sum 
which the 1st respondent paid to have the Court 
sale cancelled, loses its importance. 

It is admitted that the shares of the 2nd, 3rd, and 
4th respondents in the land in suit amount to 11/16ths 
of the whole, and the main point of dispute in the 
lower appellate Court and this Court was whether 
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the appellant was entitled to this share free Bs auy 
charge. 

If the 1st repondent alone had to be suaibdieed: 
the question would be of paramount importance in 
this case, but, inasmuch, as it has been alleged, with 
some show of truth, that the 5th and 6th respondents 
are his representatives in title, it can hardly be urged 
that any equitable charge which the Ist respondent 
might possibly have been entitled to against his co- 
heirs for their proportionate share of the sum of 
Rs. 870-2-0, which he paid to recover the land, has 
been passed on to his assignees. 

There are certainly no equities in their favour 


with reference to the payment made by the Ist re- 
spondent. If they have acquired his interest in the 


land, they would certainly not be entitled to a sort 
of rebate on the price paid by them for his share 
merely because he chose to pay his mother’s debt, 
more especially as the rebate would have to be paid 
by the appellant. 


Both the lower Courts have held that»the»appel-» 


lant has acquired the interest of his vendors in the 
property subject to a charge in favour of the Ist 
respondent to the extent of Rs. 596-12-0. 

Appellant urges that the lower Courts were wrong 
in law in allowing this charge. 

On the assumption that the Ist apendny ' is still 
the owner of his own share, it certainly does seem 
equitable that his co-heirs should contribute towards 
the cost of the recovery of the land after the Court 
sale. But it is very questionable whether any right 
of contribution in such a case could be made a charge 
upon their share in the land. 

There has been a conflict of decision amongst 
the High Courts of India on the analogous case of 
payment of revenue by one co-heir. In 1887 in the 
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case of Kinu Ram Das v. Mozaffer (1), a Full Bench 
of the High Court of Calcutta held that there is no 
general rule of equity to the effect that whoever, 
having an interést in an estate, makes “a” payment in 
order to save the estate, obtains a charge on the estate, 
and, therefore, in the absence of a statutory enact- 
ment, a co-sharer who has paid the whole revenue 
and thus saved the estate does not by reason of such 
payment acquire a charge on the share of his defaulting 
co-sharer. 

Wilson, J., with whom the the majority agreed, said :— 

“The contention before us has been in favour of the broad 
proposition that a payment of Government revenue or any other 
payment necessary to save the estate if made by one having an 
interest which would be sacrificed by the loss of the estate gives a 
charge on the estate for the money paid. We have to say whether 
such a rule of equity is in force in this country. ”’ 

The answer of the majority of Judges to the above 
question was in the negative. 

In Seth Chitor Mal v. Shib Lal (2), a Full Bench 
of the Allahabad High Court agreed with the deci- 
sion in Kinu Ram Das’s case. Section 100 of the 
Transfer of Property Act was referred to and held 
not to operate as creating a charge in the above 
circumstances. 

The decision of these two High Courts on this 
important question was followed by the High Courts 
of Bombay in Shivrao Narayan vy. Pandlik Bhaire (3). 

Jenkins, C.F., states there :— 

** The mere fact that the plaintiff had to make the payment for 
the purpose of saving his own property does not in our opinion 
make any difference, for though this fact may, under the circum- 
stances, have given a right to claim contribution, a charge would 
not be an incident to that right, for it is plain that the right to 
contribution is a personal right and the remedy is a personal 
remedy and that there is no lien in respect of which the right to 
contribution arises. ” 

(1) (1887) 14 Cal. 809. (2) (1892) 14 All. 273. (3) (1902) 26 Bom. 437. 
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In Rajah of Vizianagram v. Rajah Setrucherla 
Somasekhararaz (1),..a...Kull,.Bench. of the Madras 
High Court held that where one of two or more 
co-sharers owning an estate subject to the payment of 
Government revenue pay the whole revenue in order 
to save the estate from liability to be sold for arrears 
of revenue, he is entitled to a charge upon the share 
of each of his co-sharers for the realization of the 
latter’s share of the revenue as between co-sharers. 

Subramania Aiyer, J., based this right on justice, 
equity and good conscience, while Benson J., was of 
opinion that a charge was created by operation of law. 

In P. Amman Pariyayi v. M. P. Pakran Haji 
(2), a Bench of the Madras High Court followed the 
decision in the Rajah of Vizianagram’s case. 

The different opinion held by the High Courts 
of Calcutta, Bombay and Allahabad on the one side 
and that of Madras on the other render the question 
in this case more difficult to answer. But the facts 
may easily be differentiated from those contained in 
the above authorities. In each of those cases the 
co-sharers were all liable to pay the Government 
revenue, and in default of such payment their lands 
were liable to be sold. Payment of revenue by one 
co-sharer, therefore, was payment of a debt for which 
all the co-sharers were jointly liable. In the present 
case the property of Ma Shan Ma had already been 
sold in order to satisfy the decree passed against her 
estate. Her heirs were, therefore, no longer liable to 
pay any debt, since none existed. The Ist respond- 
ent, however, then took it upon himself to save the 
property by having the Court sale set aside under the 
provisions of Order XXI, rule 89, of the Civil 
Procedure Code. At that period neither he nor his 
co-owners were under any liability to make any 

(x) (1902) 26 Mad. 686. (2) (1912) 36 Mad. 493. 
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“payment whatever in respect of the property. His 
action, therefore, in saving the property was a purely 
voluntary one,,.and it does not appear to be suggested 
that he was acting with the knowledge or consent 
of his co-owners in doing so. 


Since a charge can only be created by act of 


parties, or by operation of law, it is difficult to see 
how one has been created in this case. ‘There was no 
act of the parties creating one, and the voluntary 
payment made by the Ist respondent, even though it 
benefited the other-respondents, does not create a charge 
“by operation of law” in his favour. No doubt from 
the point of view of equity, justice and good conscience, 
it is right and proper that the co-owners who bene~ 
fited by his act should recompense him, and that their 
share in the property should be held liable’ for the 
amount which each of them has to contribute ; but, 
in view of the rulings quoted above, I think it must 
be held, so far as this case is concerned, that the Ist 
respondent has no charge upon the shares of his 
co-owners. I arrive at this conclusion with consider- 
able hesitation, though it is supported by the views 
of the High Courts of Calcutta, Bombay and 


Allahabad, as it appears to me that the opposite view | 


held by the Madras High Court is supported by 
cogent and convincing arguments. 

The judgment and decree of the lower appellate 
Court is, therefore, reversed and that of the Subdivi- 
sional Court modified to the extent that the decree 
for possession of the 11/16ths share-in the property 
will be unconditional. 

Respondents will pay appellant’s costs. 
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* 


Before Mr. Justice Darwood. 
YAN LIN 


U 


MYAT SAN.* 


Decree-holder’s liability—Wrongful attachment of stranger’s property—Civil 
Procedure Code (Act V of 1908), s. 105 (2)—Whether ultimately appeal lies 
on findings on which remand order is based, where thére is no appeal 
against remand order. 


Held, that a decree-holder who wrongfully attaches the property of a 
stranger is a trespasser and wrong-doer, and is responsible for all damage. 
Hence where a decree-holder purchases at a Court sale cattle attached by him 
as his judgment-debtor’s property and a claimant subsequently establishes his 
‘ownership of the cattle, the decree-holder is liable for-their-value including the 
value of an attached cow that has died through no fault of the decree-holder. 

Held, also, that the grounds on which an order for remand which has not 
been appealed against cannot be attacked on a second appeal against the 
decree passed after the remand. Consequently if a District Court on appeal 
remands a suit for trial on the ground that it is not barred by limitation, and if 
no appeal is preferred against the order of remand, the question of limitation 
cannot be raised in the High Court in second appeal against the decree afte 
the remand. 


Bhugwan Dass v. Maung Law Shin, 2 U.B.R. (1897-1904) "y29 3.Goma 


Mahad vy. Gokuldas, 3 Bom. 74—followed. 
Mussamat |Subjan Bi v. Sheikh Sariatulla, 3 Bom. L.R, 413—dissented 


from. 
Maung Po Kaing v. Ma Tok, 1 B.L.J. 231 ; Syed Khan v. Syed Ebrahim, 


6 Ran. 169—+eferred to. 


Darwoop, J.—In the suit out of which this appeal 
arises, the respondent, Myat San, sued the appellant, 
Yan Lin, for the recovery of six head of cattle and 
for damages. ‘The total claim amounted to Rs. 1,335. 

The cause of action was the wrongful attachment 
of the cattle on the 24th March, 1923. The respond- 
ent applied for a removal of attachment, but, as 
that was refused, he sued for the declaration of his 
title. During the pendency of the suit, the cattle 


* Civil Second Appeal No. 541 of 1927 against the judgment of the District 
Court of Myaungmya in Civil Appeal No. 28 of 1928. 
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were handed over to the appellant on his furnishing 
security. The declaratory suit was dismissed, but, on 
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Yan Lin. 


. Dv. 
appeal, the present respondent was given a decree. Myar San. 
Meanwhile, however, the appellant had sought exe- parwoon, J. 


cution of his decree by having the cattle sold through 
the Court and he became the purchaser. The 
respondent, therefore, brought this suit to recover the 
cattle, and he also claimed damages for the wrongful 
attachment. 

The suit was dismissed by the trial Court as 
barred by limitation, but, on appeal, the District 
Court held on the 3rd November, 1926, that the suit 
was not barred and remanded it for trial on the 
merits. This trial resulted in the respondent obtaining 
a decree for Rs. 1,170, and costs, and this decree 
has been confirmed by the District Court on appeal. 

As it is not disputed that the appellant was liable 
to pay damages to the respondent for the wrongful 
attachment, it is unnecessary to refer to any authorities 
for this well established principle. One of the 
cows, however, died while in appellant’s custody, 
and he argues that, since this death was not the 
necessary consequence of the attachment, he is not 
liable to pay for its value. It may be mentioned 
here that the appellant had disposed of the rest of 
the cattle. 

Appellant relies on the case of Mussamat Subjan Bi 
v. Sheikh Sariatulla (1), in support of his argument. 
In this case the High Court of Calcutta held that 
the defendants could not be made responsible for any 
damage to cattle not shown to have been occasioned 
by negligence or improper conduct on the part of the 
bailiffs while the cattle remained in their custody. 

This decision was criticised by the Bombay High 
Court in Goma Mahad Patil vy. Gokaldas Khimji (2). 


(1) (1869) 3 Ben. L.R. 413. (2) (1878) 3 Bom. 74. 
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The Court was of opinion that, where cattle were 
wrongfully attached;the~wrong-doer was liable for 
their value unless he could show that some act of the 
owner had occasioned their death while in custodia 
legis, or that at the time of the wrongful seizure 
they were stricken by some fatal disease of which 
they afterwards died. 

In the case of Bhugwan Dass v. Maung Law Shin 
(1), it was held that one who wrongfully attaches the 
property of a stranger is a trespasser and wrong-doer 
and is liable, for all damages. 

I have no doubt that the appellant is liable both 
for the cattle or their value as well as for any damages 
which reasonably flowed out of the wrongful attach- 


-ment. 


The defence to the suit was based on many 
grounds of which, however, it is only necessary to 
refer to two for the purposes of this appeal. 

The first is the question of limitation, and the 
second is the value of the cattle and the quantum of 
damages sustained by the-respondent. 

Prima facie, the suit would appear to be barred 
under Article 29 of the Limitation Act, and the Sub- 
divisional Judge held in fact that it was barred and 
dismissed the suit on the 13th July 1926. The re- 
spondent, however, appealed against this decree which 
was set aside by the District Court on the 3rd 
November, 1926. The case was remanded for trial 
by the original Court. No further appeal was filed. 
The Court of first instance heard the suit and pro- 
nounced judgment in favour of the respondent for 
Rs. 1,170 and costs. The aforesaid sum included 
the value of the six head of cattle. This decision 
was confirmed on appeal by the District Court. 


a a ee SS a ee 


(1) II U.B.R. (1897-1901) 4209. 
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The main ground of appeal is that the suit was barred 
by limitation. On this point it is unfortunate that the 
appellant did not file an appeal from the decision of 
the District Court of the 3rd November, 1926, in 
which it was held that the suit was not barred by 
limitation. The question is whether that ground of 
appeal can be raised at this stage of the case. Under 
section 105, clause (2) of the Civil Procedure Code, 
where any party aggrieved by an order of remand 
i = from which an appeal lies does not appeal 
therefrom he shall thereafter be precluded from 
disputing its correctness. As the order of remand 
of the 3rd November, 1926, was an appealable one, 
the provisions of section 105, clause (2), apply to the 
case. But, though the appellant is precluded from 
disputing the correctness of the order of remand, the 
question is whether he is also debarred from dis- 
puting the correctness of the finding on which the 
order is based. ‘To permit him to do so would result 
in the stultification of the restriction. If the grounds 
on which an order of remand which has not been 
appealed against, are liable to be attacked on a second 
appeal against the decree passed after the remand, 
then the prohibition against disputing the correctness 
of the order of remand becomes meaningless. The 
order is merely based on the reasons for making it, 
and an attack on the order implies an attack on the 
reasons therefor. If, therefore, the correctness of the 
order cannot be challenged, the grounds on which 
it was based seem equally immune from attack. 

No authorities were referred to during the argument 
of this case, but there is one ruling of the Judicial 
Commissioner, Upper Burma, on the subject, Maung 
Po Kaing v. Ma_ Tok (1), in which it was held that 
where the provisions of section 105, clause (2), Civil 

(x) x B.L.J. 231. 
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Procedure Code applied, the parties aggrieved could 
not question the correctness of the order or of the 
finding on which it was based. This ruling supports 
the view set out above. 

Reference may also be made to the case of Syed 
Khan v. Syed Ebrahim (1), in this connection. 

In view of the plain terms of section 105, clause 
(2), of the Civil Procedure Code, I am of opinion 
that the appellant is precluded now from going into 
the question of limitation: - 

Though there are concurrent findings as to the 
value of the cattle attached and the damages sustained 
by the respondent for their wrongful attachment, the 
appellant urges that the lower Courts failed to appre- 
ciate the real evidence and to base their conclusions 
on hypotheses and opinions which are not evidence. 

[His Lordship held that the plaintiff-respondent 
was entitled to Rs. 910 only and costs on the amount.] 


APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Doyle. 


MAUNG BA THWIN 
v. 
MAUNG PO HTI.* 


Buddhist Law—Child of divorced parents—Absence of arrangement for custody and 
disposal of children—Filial conduct when necessary to be proved. 


Heid, that where a Buddhist couple on divorcing each other have come to an 
agreement as to the disposal of the children in a manner not opposed to the 
principles of natural justice (and which agreement would have the effect of 
giving away the children in adoption), the children are bound thereby. 

Held, therefore, that where a child by agreement or acquiescence of the 
parents at the time of the divorce is allotted to one or other of the separating 
parties, the child must be regarded in law as having severed filial relations with 


the other sand where that child sets up a subsequent claim to the estate of the 


(1) (1928) 6 Ran. 169. 
* Civil Second Appeal No.3 630 of 1927. 
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parent who abandoned the child to the care of the other at the time of the 
divorce, the onus is on the child to show that filial relations have been resumed. 


Ma Ngwe Kin v. Ma Hme, 1 Ran. 42; Ma Pon v. Maung Po Chan, (1897-01) 
11 U.B.R. 116; Ma Shwe Ge v. Nga Lan, (1872-92) S.J.L.B. 296; Ma Tin Uv. 
Ma Ma Than, 5 Ran. 359; Ma Yiv. Ma Gale, 6 L.B.R. 167; Mi San Mra Rhi 
v. Mi Than Da U, 1 L.B.R. 161; Mi Thaik v. Mi Tu, S.J.L.B. 184; Po Chov. Ma 
Nyein Myat, 5 L.B.R. 133—referred to. 


Thein Maung for the appellant. 
P. B. Sen for the respondent. 


‘Das and Doy ze, JJ.—Maung Ba Thwin, a boy of 
14, sued his step-father, Maung Po Hti, for the 
administration of the estate of his mother, Ma Thein 
Negwe, deceased. 

The defence pleaded was that, when Maung Ba 
Thwin was four months’ old his mother and father 
divorced, and Ba Thwin has since that time lived 
with his father without maintaining filial relations 
with the mother. 

The Court of first instance dismissed the suit on 
its finding that Maung Ba Thwin had not maintained 
any filial relations with his mother prior to her 
death, and this finding was upheld by the lower appellate 
Court. 

The lower appellate Court Judge quoted in support 
of his ruling the remarks in Ma Tin U v. Ma Ma Than 
and two (1), that “when there is a divorce the 
children ordinarily go with one or other of the 
parents and lose the right to inherit from the parent 
with whom they cease to live, unless they maintain 
or resume filial relations with that parent,” and in 
Mi San Mra Rhi v. Mi Than Da U and two others (2), 
that ‘the rights of the children of a divorced 
pair seem to depend upon the arrangements made at 
the time of the divorce as to which branch of the 
two families they shall belong to. The children while 





(1) (1927) 5 Ran. 359, at p-366. = (2) (1900-02) 1 L.B.R. 161, at p.467. 
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1928 = minors are bound by the choice of their parents in 
Mauxc Ba this respect.” 

Dewar The facts elicited in the Court of first instance are 
MawnsPo roughly as follows :— 

me Ba Thein, the father, was divorced in 1914 from 


Das aNnD 


Dove, JJ. Ma Thein Ngwe when the plaintiff-appellant was two 
years old, the mother remaining in Thabya, the 
father moving to Thabyechaung, some miles away, 
Ma Thein Ngwe paying him Rs. 450, consisting of 
Rs. 300, half the hnapazon property, and a debt of 
Rs. 150, which he had borrowed from her mother, 
and which apparently, having little hope of recovering, 
she forgave him. The child remained with the 
mother, but after a month the father took it away 
without the knowledge and consent of the mother 
and refused to return the child unless Ma Thein 
Ngwe came to Thabyechaung for it. The mother, 
after waiting for eight months, returned to the father 
and stayed some days with him, hoping to recover 
the child. The father, who was using the child as 
a lever to get his wife to return to him, accompanied 
her to Thabya and left the child with her, but again’: 
took away the child after the lapse of a month. 

The above facts are elicited from Civil Regular . 
No. 196 of 1914 of the Township Court of Launglon, 
in which Maung Ba Thein sued his wife for resti- 
tution of conjugal rights within a year of the divorce, 
the evidence in which case has presumably—although 
the diary of the original trying Judge is not explicit 
on the point—been admitted by consent to the 
record. That the mother did not make more strenuous 
efforts to get the child brought back to Thabya is 
explained by the fact that it did not thrive there. 
She had already lost four children, and this child 
was the sole survivor. Even in the proceedings for 
restitution of conjugal rights, Maung Ba Thein admitted 
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that, on the two occasions when he took the child 
back to Thabyechaung, the child had been ailing in 
Thabya, so that the silence of the mother on this 
point, which impressed the learned District Judge 
on appeal, does not disprove the case now set up, 
that the reason that the child remained undisturbed 
in Thabyechaung was the belief that Thabya did not 
agree with it. In Thabyechaung the child lived in 
the house of MaNu Yin, its paternal aunt, with its 
father. Two years after the divorce, the father 
re-married and went to Mergui, leaving the child 
behind, and has since apparently taken no _ interest 
in the welfare of the .child. The mother, on the 
other hand, paid its school expenses and used to 
visit it at Thabyechaung. 

Two years after the marriage of the father, Ma 
Thein Ngwe re-married, and after her re-marriage, 
although the intercourse between mother and child 
‘was not entirely interrupted, her visits became very 
rare. When she died the child attended her funeral, 
and apparently obtained an admission from the step- 
father that it had some claim on her property, the 
greater part of which, it is admitted, was obtained 
during her second coverture. 

At the time of the divorce, there appears to have 
been no agreement whatsoever as to the future of 
the child ; but it is clear that, at the time of the 
divorce, the mother was determined that the child 
should stay with her, that her divorced husband 
attempted to trap her through her affection for the 
child—after extracting his half of the hnapazon pro- 
perty—into a_ reconciliation ; that she acquiesced 
subseqently in the arrangement by which the child 
stayed with Ma Nu Yin, that the father left the child 
behind with Ma Nu Yin and did not concern himself 
in any way about the child after his re-marriage, that 
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the mother took an interest in the child, although, 
possibly, a waning one and that, after her re-marriage, 
her intercourse with the child practically ceased and 
Ma Nu Yin was left to take the entire responsibility 
of the child. 

There would thus appear to be three stages in 


- the relations of the mother and child :— 


(i) Immediately after the divorce, when the 
clear intention of the mother was to have 
the custody of the child ; 

(ii) An acquiescence in the leaving of the child, 
originally for reasons of health, with Ma Nu 
Yin at Thabyechaung, the mother visiting 
the child and contributing to his keep ; 
and 

(iii) A stage when, having contracted new rela- 

tions, the mother left the child almost 
entirely in the hands of Ma Nu Yin. 

It is contended in appeal that there was no 
rupture of relations established, such as would throw 
the onus of proving that filial relations were main- 
tained. 

It will be necessary to consider the law applicable 
to the set of circumstances just detailed. The earliest 
judgment dealing with the problem of the status of 
the child of divorced parents is that in Mz Thaik v. 
Mi Tu (1), where Jardine, J., remarks—after a dis- 
cussion of the Dhammathats :— 

**T endeavour to show distinct authority in the books for the 
proposition that when a divorce takes place by mutual consent 
the rule propounded for general guidance is that the mother 
should take the daughters.* * * IJfurther endeavour toshow 
# *® *® that,in the absence of special contract or conduct 
equivalent to contract, the girl who goes off with the mother and 
clings to her and to the mother’s new husband has, according 


(1) (1872-1892) S.J.L.B. 184, at p. 188. 
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to the principles of the Buddhist family law, become a member 
of a new family and lost her rights in the old.” 

He agrees with the view in Sparks’ Code that 
children should be regarded in the Dhammathats as 
liable to be sold, but adds :— 

“*Tt is also known to all students of these books that much 
attention is always paid to the proportion between benefit and 
burden; the children may not be turned out to starve, and the 
parent who retains the house and furniture would naturally keep 
them. * * * The young children are supposed to have 
their interests protected by guardians, and if either parent thinks 
it necessary, they can when contracting divorce make their own 
arrangements for the children. The grown-up children come 
. under the protection of parental feeling and if they like can use 
their influence in making the arrangements. ”’ 

Later in Ma Shwe Ge v. Nga Lan and Nga On 
(1), it was held that “the children of a divorced 
wife are not entitled to any share in the poperty of 
their deceased father, acquired after his marriage 
with a second or third wife, unless they have 
continued after their mother’s divorce to live and to 
plan and work with their father.” In that particular 
case the children were grown up, and the property 
of the marriage, of which they were the offspring, 
had already been divided among them. The learned 
Judge laid down the rule just quoted as a principle 
of Buddhist equity without quoting specific authority. 

In Ma Pon and two others v. Maung Po Chan and 
two others (2), Thirkell White, J.C., considered that 
“the intention of the law seems to be that on 
divorce separate households should be constituted 
and that the members of each household should 
not retain the right of sharing in the estate of the 
other,” adding as an extension of the rule in Mi 
Thatk’s case (3), that “daughters of a divorced wife 


= 





(1) (1872-1892) S.J.L.B. 296. (2) (1897-01) U.B.R. (Civil), 116, at p. 121. 
(3) (1872-1892) S.J.L:B. 184, at p. 188. 
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‘who live with their mother and do not maintain 


filial relations with their father, but live entirely 
separate from him, are not entitled to a share in his 
estate when there has been a division of property 
at the time of the divorce. ”’ 

The law was reviewed in great detail by a Bench 
of the late Chief Court in Miz San Mra Rhi v. Mi 
Than Da U and two others (1), in the course of which 
Birks, J., remarked :— 

“The family tie is severed by divorce, and the rights of the 
children of adivorced pair seem to depend upon the arrangements 
made at the time of the divorce as to which branch of the two 
families they shal! belong to. The children while minors are 
bound by the choice of their parents in this respect, but if brought , 
up by the mother, as is usually the case, they can _Fejoin the 
father’s family when they attain years of discretion. ’ 

In the same judgment Copleston, C.]., after 
pointing out that the ruling in Ma Shwe Ge v. 
Maung Lan and one (2) could noi apply to children 
of tender years, approved the ruling in Ma Pon and 
others v. Maung Po Chan and others (3), and concluded 
that the fact of a father helping to educate or 
maintain a child did not revive rights lost in law 
and intention by his mother’s divorce (the son at 
the time of divorce receiving part of the property). 

This ruling was referred to and approved in Po 
Chov. Ma Nyein Myat and others (4). In Ma Yiv. 
Ma Gale (5), the case law was again reviewed at length, 
and the conclusion affirmed that in a case of divorce 
where the children are of tender years it is the will of 
the parents which decides the disposition of the children ; 
and that children lose the right to inherit the property 
of the parent who has abandoned them unless filial 
relations are resumed. . 

(a) (ag00-02) x L.B.R. 161, at p.167. (2) (1872-1892) S.J.L.B. 296. 


(3) (189"-o1r) U B.R. (Civil), 116, at p. 121. (4) (1909-10) 5 L.B.R. 133. 
(5) (1911-12) 6 I.B.R. 167. 
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In Ma Ngwe Kinv. Ma Hme and three (1), the 
first relevant reported case of the Rangoon High Court, 
MacColl, J., whose knowledge of Buddhist Law was 
undisputed, remarked :— 

“ There are, as far as 1 know, no texts in any of the Dhamma- 
thats that lay down when a child of a divorced wife can inherit 
from his father and when he cannot. But it may be taken as 
settled law that if a child on the divorce of his mother accompanied 
by partition of property goes to live with her and ceases to be a 
_ member of his father’s household he is debarred from inheriting 
_ from his father.” 

Later he remarked :— 

‘* There is so far as I know no provision in the Dhammathats 
enabling a father to disinherit his child except by giving him away 
in adoptiontoanother, * * *’ 

And concluded that mere separate living, especially 
in the case of a child of tender years, cannot be 
regarded as evidence of filial neglect. 

In Ma Tin U v. Ma Ma Than and two (1), a 
Bench of this Court stated as a general priciple :-— 

“Where there is a divorce the children ordinarily go with 
one or other of the parents and lose the right to inherit from the 
parent with whom they cease to live, unless they maintain or 
resume filial relations with that parent.’ 

‘And applying this principle to the particular case 
before that Court, Pratt; J., remarked :— 

“This is not a case where on divorce the father abandoned 
his child, and she went to live with her mother and joined the new 
family.” 

While Mya Bu, J., remarked :— 

“ The ordinary congeption of child being taken by one parent 
and abandoned by the other at the time, or in consequence of, 
their divorce, is entirely absent, * * *,” 
and held consequently that the ruling in. Ma Yi v. 
Ma Gale (3), did not apply ; that mere living apart 


(1) (1923) Ran. 42, (2) (1927) 5 Ran. 359, at p. 365. 
(3) (911-12) 6 -L.B.R. 167. 
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did not imply a severance of filial relations ; and that 
there was no ground for requiring proof of the 
resumption of filial relations. 

Were we studying as res integra the problem of 
the rights of the inheritance of the children of a 
divorced couple, we should, as a matter of equity, 
lay down the proposition that, where the couple 
divorcing have come to an agreement as to the 
disposal of the children, not opposed to the principles 
of natural justice, the children are bound thereby ; 
and where, therefore, a child by agreement “or 
acquiescence of the parents at the time of the divérce 
is allotted to one or other of the separating parties, 
the child must be regarbed in law as having severed 
filial relations with the other; an@ where that child 
sets up a subsequent claim to the estate of the parent 
who abandoned the child to the care of the other at 
the time of divorce, the onus is on the child to show 
that filial relations have been resumed. 

The case-law above quoteb is not in conflict with 
the equitable principle now enunciated. y 

In the case now under appeal, there was no 
agreement whatsoever and the circumstances surrounding 
the divorce did not warrant the conclusion that 
the mother intended to abandon the child to the 
father, and, therefore, both the lower appellate Court 
and the Court of first instance were wrong in 
requiring the child to prove that it has maintained 
filial relationship in the absence of evidence that the 
mother at the time of the divorce intended to sever 
relationship. 

There cannot be the slightest doubt that the mother 
for at least a year after the divorce, intended the 


_ child to remain with her and made efforts to recover 


custody of the child ; the father, on the other hand, 
merely used the child as a weapon to induce his wife 
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to reurn to him. If the subsequent conduct of the 
mother is to be interpreted as evincing a desire to 
discontinue relationship with the child, the attitude 
of the father in going to Mergui, leaving the child to 
be brought up as best as it might by a Ma Nu Yin, 
was one of total abandonment. 

If the child, in these circumstances, must establish 
the maintenance of filial relationship with its mother, 
much more would it be necessary for it, as a preliminary 
to obtaining any share in the father’s property, to 
establish the maintenance of filial relationship with 
the father, and the logical consequence of shifting 
the onus of proof under the existing circumstances 
would be that the child would be sans famille, 
orphaned in the life-time and at the instance of its 
parents. That its mother later in life, when she 
contracted new relations and came in contact with 
new surroundings, should have lost touch with the 
child is not surprising—the history of Cinderella is not 
peculiarly western. 

We would reiterate the dictum of MacColl, 7 in 
Ma Ngwe Kin v. Ma Hme and three (1), that there 
is no provision in the Dhammathats enabling parents 
to disinherit their children, except by giving them 
away in adoption to another, and, applying it in this 
case, hold that the plaintiff-appellant, Maung Ba Thwin, 
not having been disinherited by his mother, is entitled to 
maintain a suit for partition of his mother’s property. 

We would remand the case to the Court of first 
instance for disposal according to law in the light of 
this finding. 

Costs to follow the final result. 


(1) (1923) 1 Ran. 42. 


519 


1928 





Maunc Ba 
THWIN 
v. 
Matnc Po 
HT. 


Das AND 
Doyre, JJ. 





LC." 
1928 


May 28. 


INDIAN LAW RE 


PRIVY COUN 
MAUNG BA PE anp ANoT! 
e 


Ue 


MAUNG SHW) 


(On appeal from the Chief Cour: 


Buddhist Law—Adoption—Proof of adop’” 


disinheritance. 


Among Burmese Buddhists no formal cer« 
adoption. The fact of adoption may be inf 
inconsistent with another supposition; but 
notoriety of the relationship must be satisfact 

Ma Ywet v. Ma Me, (1909) I.L.R. 36 Cal. on 

On the facts the Judicial Committee held, : 
was proved that the respondent had been adop 
to inherit, and that it was not established that | 


or inimical conduct which would deprive him 


Appeal (No. 138 of 1924) 
Chief Court of Lower Bur 


reversing a decree of the Dy». 


(January 3, 1920) which decrec 
the present respondent. 


The facts appearfrom the ju | 


Committee. 


1928, May 1,3,4. Dunne, lg., 


the appellants. 
De Gruyther, K.C., and Wal. 


May 22. The judgment o_ 
delivered by— 

Stir Lancecot SANDERSON. 
by Maung Aung, Thin (assigne 
Ma On) against the judgment 
14th of June, 1922, of the Chief 


* Present: Viscount SUMNER, SiR ° 
SANDERSON. . 





f< 


PORTS. [VoL. VI 


CIL. 


{ER {since deceased) 


: BA. 
of Lower Burma.) 


‘on—Alleged conduct causing 


mony is necessary to constitute 
rred from a course of conduct 
in that case the publicity or 
irily proved. 

3; L.R. 36 LA. 192—followed. 
firming the Chief Court, that it 
ed as a keittima son with a right 
ie had been guilty of any unfiliaf 
of the right to inherit. 


rom a decree of the 
ma (June 14, 1922) 
istrict Court of Pegu 
da suit instituted by 


\dgment of the Judicial 


\.C., Kenelm Preedy for 


ach for the respondent. 


f their Lordships was 


—This is an appeal 
e of Maung Ba Pe and 
and decree dated the 
Court of Lower Burma, 


ioHN WALLIS AND Sir LANCELOT 


VoL. VI] RANGOON SERIES. 


which reversed a judgment and decree of the District 
Court of Pegu dated the 3rd of January, 1920, and 
which decreed the plaintifl’s suit. 

The suit was brought by Maung Shwe Ba against 
Maung Ba Pe, Ma Oh, Ma Cho, and Ma Thein Yin. 

The plaintiff claimed a declaration that he was the 
sole heir and legal representative of Ma Ku (deceased) and 
as such the absolute owner of all the properties left by the 
said deceased Ma Ku and other consequential relief. 

Maung Ba Pe was alleged to be the late agent of 
Ma Ku—Ma Oh and Ma Cho were sisters of Ma Ku. 

Ma Thein Yin alleged that she was the adopted 
daughter of Ma Ye Ge, who was the adopted daughter 
of Ma Ku. The claim of Ma Thein Yin may be 
disposed of at once. Both the Courts in Burma held 
that Ma Thein Yin was not adopted by Ma Ye Ge, 
and in view of these concurrent findings of fact no 
question has been raised in this appeal with regard to 
Ma Thein Yin’s claim. 

It was agreed during the argument that the appellant 
Maung Aung Tin now represented the interests of 
the sisters Ma Oh and Ma Cho. 

The plaintiff's case was based upon the : Sileoaden 
that he was the keittima (adopted) son of Ma Ye Ge 
and her husband Po Kha, that the said Ma Ye Ge 
was the adopted daughter of Ma Ku, a wealthy Burma 
Buddhist widow, who died intestate at Thantaga village 
on the 7th of May, 1918, and that as her grandson by 
adoption he was her sole heir and legal representative. 

The following issues. were settled by the learned 
District Judge :— 

(1) Was Ma Ye Ge the adopted daughter of Ma Ku? 

(2) Is Maung Shwe Ba adopted son of Ma Ye Ge? 

(3) Is Ma Thein Yin adopted daughter of Ma Ye Ge? 

(4) Has Maung Shwe Ba lost his right to inherit on account 
of conduct inimical to Ma Ku? , 
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1928 It was agreed between the parties at the trial that 
Mavne Ba 19 issue (4) the words ‘“‘ conduct inimical”’ should be 
Feanp construed as follows:— 


Nitros “ Keeping away intentionally from his adoptive parents” 

Suwe Ba. “not intentionally looking after his adoptive parents during 
illness,”’ and “‘ any other act which, if proved according to Buddhist 
Law, would disentitle a child to inherit.” 

It was agreed at the hearing of this appeal that 
the word “ parents”? would include Ma Ku, who was 
aileged to be the plaintiff's grandmother by reason of 
his adoption by Ma Ye Ge. 

No question arises in this appeal upon the first 
issue ; both the Courts in Burma found that Ma Ye 
Ge was adopted as a keitttuma daughter by Ma Ku, 
and in this appeal the concurrent findings of fact have 
not been disputed. 

It has already been stated that no question has been 
raised in this appeal as to,the third issue. The material 
issues, therefore, are the second and the fourth. 

Upon the second issue the learned District Judge 
held that the plaintiff was adopted by Ma Ye Ge 
as an appatittha (or casually adopted) son. He decided 
that as the plaintiff had based his claim on the alle- 
gation that he was a keittima son (or son adopted pub- 
licly with a view to inherit) the plaintiff was not entitled 
to succeed on the basis that he was an appatitiha son. 
The plaintiff’s suit was dismissed for that and other 
reasons relating to the fourth issue. 

On appeal the learned Judges came to the con- 
clusion that the plaintiff’s adoption as a kettitma son by 
Ma Ye Ge and Po Kha had been clearly established, 
and that this adoption had been made with the consent 
and active assistance of Ma Ku and her husband Ko 
Tet Kha. 

There is no doubt that the plaintiff was edopted 
by Ma Ye Ge and her husband Po Kha in the year 
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1893, with the consent of the plaintiff’s surviving 
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parent. The question is, what was the nature of the Mauno Ba 


adoption ? 
The following material facts on this part of the case 
may be mentioned :— 


In 1888 Ma Ye Ge was married to Po Kha. 
In 1893 the plaintiff was adopted by Ma Ye Ge 
and her husband. The plaintiff was then 3, 4 or 5 


years old, and he went to live with his adoptive parents’ 


in the house of Ma Ku at Thantaga. 

In 1897 Ma Ku and her husband erected a library 
at Saingdi. On a tablet in the library, reference was 
made to the adoptions of Ye Ge and the plaintiff as 
daughter and grandson. 

In 1899 Ma Ku’s husband died, and in 1901 the 
erection of a “‘ Thein” was begun. It was completed 
“in 1905. 

In the records of the family set up in the building 
the plaintiff was mentioned as a grandson. 

In 1903 Ye Ge died. 

Shortly after her death the plaintiff was initiated into 
a religious order. The initiation took place at Pegu. 
Invitations for the ceremony were issued by Ma Ku and 
Po Kha. 

- In the invitation the plaintiff was referred to as the 
grandson of Ma Ku and the “ beloved son of Po Kha 
and deceased daughter Ma Ye Ge”’. 

In Ma Ywet v. Ma Me (1), it was held that, according 
to the law of Burma, no formal ceremony is necessary 
to constitute adoption. The fact of adoption may be 
inferred from a course of conduct inconsistent with 
any other supposition ; but in that case the publicity 
or notoriety of the relationship must be satisfactorily 
proved. . 


(1) (1909) LL.R. 36 Cal: 978 ; L.R. 36 I-A. 192. 
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1928 The abovementioned incidents, two of which 
Mavunc Ba occurred during the life of Ye Ge, go to show that the 
iron relationship between Ye Ge and the plaintiff, as her 
Maing  2dopted son, must have been notorious and publicly 
Suwe Ba. known. 

The learned Judges who heard the appeal in Burma 
referred in their judgment to other facts material to 
this issue, the details of which, in their Lordships’ 
opinion, it is not necessary to mention. 

It is sufficient to say that their Lordships are of 
opinion that there was ample evidence to justify the 
conclusion of the learned Judges, and they agree with 
their finding that the plaintiff was adopted by Ma Ye 
Ge and her husband as a keittima son with a right 
to inherit. 

_ The following facts are material with regard to the 
fourth issue :— 

In 1909 the plaintiff eloped with Ma Saw Yin. 
Apparently the plaintiff and his wife returned to Ma 
Ku’s house and lived there, but Ma Saw Yin died after 
a few months of married life. 

In December, 1910, the plaintiff, with the consent 
of Ma Ku, married Ma Kin Mya. 

Ma Ku gave valuable presents on the marriage and 
the plaintiff and his wife lived with Ma Ku until 1911. 

The plaintiff and his wife then went to live in 
the house of his wife’s parents, which was in the 
same town. 

The learned Judges of the Chief Court in Lower 
Burma held that, for a young man on his marriage 
to go and live with his parents-in-law was strictly in 
accordance with the Burmese custom, and that the 
plaintiff’s departure was with the consent and approval 
of Ma Ku. 

This finding was not seriously contested, and, 
in their Lordships’ opinion, the mere fact that the 
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plaintiff left Ma Ku’s house in the circumstances of 
this case was not conduct which would disentitle him 
from inheriting. 

In 1912 there was a quarrel betwen Ma Ku and 
Po Kha. Ma Ku discovered that Po Kha had been 
transferring some of her lands into his own name and 
some of the lands into the names of Po Kha and 
the plaintiff. 

Apparently there was a safe, in which documents 
were kept, in a room of which Po Kha had the key. 
In his absence Ma Ku collected a certain number of 
persons, broke into the room in their presence, opened 
the safe, removed the documents, and took them with 
her from Ohne, where she had been living, to Thantaga, 
where she took up her residence with her sister 
Ma Oh. 

There was a complete break in the relations between 
Ma Ku and Po Kha, and Po Kha instituted criminal 
proceedings against Ma Ku and others in respect of 
the breaking into the room and the removal of the 
documents. The case was dismissed, and it was 
alleged that the plaintiff was guilty of conduct inimical 
to Ma Ku in connection with these proceedings. 

The learned Judges of the Civil Court stated that 
there was nothing to show that the plaintiff took any 
part in the criminal case beyond attending the 
Court. 

It was urged on behalf of the appellant that the 
learned Judges had made a mistake in this respect, 
and that it had been proved that in two instances at 
least the plaintiff had accompanied the process server 
for the purpose of identifying the person who was 
to be served with a summons to attend the Court as 
a witness. 

The plaintiff denied having accompanied the 
process server. 


525 


1928 
Matnc Ba 
PE AND 
ANOTHER 
wv 
MaunG 
SHwE Ba. 








526 


1928 


INDIAN LAW REPORTS. [VoL. VI 


In view of the finding of the Chief Court their 


Maunc Ba Lordships are not prepared to hold that the plaintiff 
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took any part in the criminal proceedings beyond 
attending the Court, and they agree with the learned 
Judges that in the circumstances of this case such 
conduct on his part was not necessarily unfilial or 
inimical towards Ma Ku. 

Subsequently Ma Ku filed a civil suit agianst Po 
Kha and Shwe Ba, the plaintiff in the present 
case. 

The plaintiff took no part in these proceedings 
except that he filed a written statement, which he said 
was done under his father’s instructions. ‘This is more 
than likely. He was made a defendant, and it would 
be natural for his father to insist on his filing a 
written statement. 

Ma Ku succeeded in the civil proceedings. 

Their Lordships’ attention was drawn to the 
pleadings in the civil suit, and the judgments of the 
Trial Judge and of the Judges who heard the 
appeal. 

Apparently Po Kha sought to establish a title to some 
of the lands in suit, and reliance was placed upon an 
alleged pooling arrangement, under which the lands 
were to be put into the names of Ma Ku, Po Kha 
and his son Shwe Ba. 

The learned Judge who tried the suit stated that 
he found that one of the matters relied upon by Po 
Kha raised a difficult question, and that he could 
find no ruling exactly in point. 

Be held that Po Kha had made out his claim to 
items 8 and 9 of Schedule A. 

The learned Judges who heard the appeal held 
that Po Kha had not made out his title to any of 
the lands as purchaser, and they decided against the 
alleged pooling arrangement. 
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Consequently they allowed Ma Ku’s appeal and 
dismissed the appeal of the defendants, with the 
result that Ma Ku’s claim was decreed. 

Their Lordships are by no means satisfied that 
“the case put forward by Po Kha was frivolous or 
vexatious, and they are of opinion that Shwe Ba took 
no part therein beyond filing the written statement. 

The learned Judges of the Chief Court came to 
the conclusion that Ma Ku entertained no ill-feeling 
against Shwe Ba, and that she did not wish that 
he should be dragged into the litigation—but that 
she was advised that he was an essential party as 
some of the lands were in his name. Their Lord- 
ships see no reason for differing from the conclusion 
of the Chief Court in this respect. 

It was further alleged that the plaintiff had inter- 
fered with Ma Ku’s tenants and had been working 
in the interests of his father and against the interests 
of Ma Ku. 

The evidence in respect of this allegation shows 
that the interference, if any, was at or about the 
time of the litigation, to which reference has been 
made, and in which Po Kha was claiming title to or 
a share in lands. As already stated, in their Lord- 
ships’ opinion it has not been established that Po Kha’s 
claim was frivolous or vexatious and without any 
foundation, and the alleged interference with the tenants, 
_ if any, being undoubtedly in consequence of such claim, 
must be considered as having been in pursuance of a 
bona fide claim of right made by his father. 

Finally, it was argued on behalf of the appellant 
that the plaintiff had neglected Ma Ku in her old age 
and illness and had not taken that part in the funeral 
ceremonies on her death which he should have done. 

It has to be remembered that Ma Ku was a 
wealthy woman, that she was living with relations, 
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1928 and that there is no suggestion that she did not 
Mavune Ba in fact receive proper attention and care from those 
wean With whom she was living. She died in the house 

v of her sister. There would be no necessity for the 


Sean Be plaintiff to be in constant attendance on Ma Ku,* 
and there is evidence that the plaintiff did visit 
Ma Ku, during her illness, that he went to the 
house and stayed there for the night before she died, 
and that he did take a part, not unimportant, in the 
funeral ceremonies. 

On the consideration of the whole evidence their 
Lordships agree with the conclusion of the learned 
Judges of the Chief Court that it was not estab- 
lished that the plaintiff had been guilty of any unfilial 
or inimical conduct which would deprive him of his right 
of inheritance. , 

For the abovementioned reasons their Lordships 
are of opinion that the appeal should be dismissed with 
costs, and they will humbly advise His Majesty 


accordingly. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Carr. 
P. J. MONEY 


v. 
KING-EMPEROR.* 


Legal Practitioners’ Act (XVIII of 1879), s. 36—Presence of the alleged tout 
whether compellable—Refusal to appear to show cause—Prosecution under 
section 195 (1) (a), Criminal Procedure Code whether open to appeal—Penal 


Code (XLV of 1860), s. 174. 


Held, that in proceedings under section 36 of the Legal Practitioners’ Act 
against an alleged tout his presence cannot be compelled either to show cause 
or to receive orders in the case and that accordingly refusal to appear does not 
constitute an offence under section 174 of the Penal Code. 

Held, that where a complaint is laid by the District Magistrate under section 
195 (1) (a), of the Criminal Procedure Code, such prosecution can be questioned 
only by way of revision and not by way of an appeal. 


Carr, J.—The appellant, P. J. Money, asks this 
‘Court to set aside an order of the District Magistrate, 
Rangoon, making a complaint against him under sec- 
‘tion 174 of the Penal Code. The appellant was called 
upon by the District Magistrate under section 36 of 
‘the Legal Practitioners’ Act to show cause why he 
should not be entered as a tout in a list to be pub- 
lished under that section. The appellant appeared at 
the enquiry and was directed by the District Magis- 
‘trate to attend at 11'o’clock on the 2nd of April and 
receive orders in the proceedings. He did not attend 
and for that reason the District Magistrate has charged 
-him under section 174 (2) of the Penal Code. 

It is clear to me that the District Magistrate’s 
action was wrong. Section 36 of the Legal Prac. 
‘titioners’ Act merely says that no person’s name shall 
‘be included in the list of touts -until he shall have an 
opportunity of showing cause against its inclusion. 
‘The effect of that is that the District Magistrate could 
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not proceed without giving the appellant notice of 
his intention to do so and giving him an opportunity 
to show cause against the action proposed, but it does 
not authorise the District Magistrate to compel the» 
appellant’s attendance in the proceedings. If, after 
the receipt of such a notice, the appellant absented 
himself, it would have been open to the District 
Magistrate to proceed in his absence. Nor was it 
open to the District Magistrate to compel his attendance 
to receive orders in the case. It cannot be said, 
therefore, that the appellant was legaily bound to 
attend the District Magistrate’s Court and therefore 
section 174 of the Penal Code cannot possibly apply 
and the prosecution must necessarily fail. 

There is however a further matter which calls 
for consideration. The offence in question is one 
which falls within sub-section 1 (a) of section 195 of 
the Criminal Procedure Code and section 476 of the 
Procedure Code does not apply to offences referred 
to in clause (a) of this sub-section. Section 476 
therefore does not authorise the making of the com- 
plaint by the District Magistrate. I have no doubt, 
however, that the District Magistrate had the inherent 
power to make the complaint which is necessary 
under section 195 before the appellant could be 
prosecuted. But a further result is that section 476 
(b) also does not apply in this case and that no 
appeal therefore lies. The matter does, however, in 
my opinion come within the revisional jurisdiction of 
this Court and, in view of what I have said on the 
merits of the case, I am satisfied that this Court ought 
to set aside the order and direct the District Magistrate 
to withdraw his complaint. 

In exercise of my revisional jurisdiction, I therefore 
direct that the complaint made by the District _ 
trate be withdrawn. 


Vou. VI] RANGOON SERIES. 


APPELLATE CRIMINAL. 


Before Mr. Fustice Maung Ba. 


KING-EMPEROR 
uv 
NGA KHAING AnpD ONE. * 


Criminal Procedure Code (Act V of 1898), s. 280—Failure of Committal Court to 
take evidence tendered by the defence an illegality. 


Held, that in committal proceedings, it is essential that the defence evidence, 
if tendered, is considered, and that the failure to take evidence though tendered 
is an illegality and more than a mere irregularity. 


King-Emperor v. Channing Arnold, 6 L.B.R. 129—followed. 
Jawad for the 2nd respondent. 


Maunc Ba, J.—The Subdivisional Magistrate of 
Pa-an committed Nga Khaing to the Sessions Court of 
Thaton on a charge of murder and subsequently 
committed Alabaukshu to the same Court on a charge 
of abetment. ; 

The learned Sessions Judge has referred the two 
commitments with a recommendation that those 
commitments be quashed and that a fresh enquiry 
against the two accused persons jointly be directed. 
His reason for making this recommendation was that 
in the proceedings against Nga Khaing 27 witnesses 
were examined for the prosecution whereas in the 
proceedings against Alabaukshu only 11 out of those 
Witnesses were examined. He relied upon Surjya 
Narain Singh and others (1). That ruling has no 
application, because the facts are different. Mr. Jawad, 
_who appeared for Alabaukshu, urged that his client 
had been prejudiced, because the committing 
Magistrate failed to examine the witnesses named by 


* Criminal Reference No. 42 of 1928. 
(1) 5 C.W.N. rro. 
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Alabaukshu. For this omission to examine the defence 
witnesses, the Magistrate recorded an explanation in 
the case diary under date 9th April 1928 and that 
explanation was that he took that step in order to 
comply with the order of the District Magistrate 
requiring submission of this case in time for the next 
Sessions commencing on the 7th of May. 

In an enquiry with a view to commitment, it is 
laid down in section 208 of the Code of Criminal 
Procedure that the Magistrate shall hear the complainant 
and take all such evidence as may be produced in 
support of the prosecution or in behalf of the accused. 
This provision is mandatory and cannot be disregarded. 
It is essential that the defence evidence, if tendered, 
is considered because the Magistrate has got the power 
to cancel the charge if he is satisfied that there are 
not sufficient grounds for committing the accused 
under sub-section (1) of section 213 of the Code of 
Criminal Procedure. The failure to comply with the 
requirements of this section is an illegality and more 
than an irregularity. 

In King-Emperor vy. Channing Arnold (2), a Full 
Bench of the late Chief Court took a similar view 
and laid down that the Magistrate must make his 
proceedings conform with the provisions of Chapter 
XVIII of the Code and before he wrote and signed 
a committal order must carry out the provisions 
of that ‘Chapter which specially provided for pro- 
cedure antecedent to a trial by a Sessions or High 
Court. 

The order of commitment of Alabaukshu is 
therefore quashed and the case sent back to be 
proceeded with in accordance with law. The learned 
Sessions Judge can proceed with the trial of Nga. 
Khaing as originally committed. 

(2) (1912) 6 L.B.R. 129. 
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ORIGINAL CIVIL. 


Before Mr. Justice Chari. 


A. K. R. M. M. C. T. CHETTYAR FIRM aw! 


v June 29- 


S. E. MUNNEE. * 





Limitation Act (IX of 1908), s. 19 —Admission of debt by insolvent in his schedule, 
an acknowledgment—Presidency Towns Insolvency Act (III of 1909), s. 17— 
Notice to insolvent before granting leave io file suit. 

Held, that where an insolvent mentions in his schedule a debt as due to a 
creditor and signs such schedule, it operates as an acknowledgment under s. 19 
of the Limitation Act. 

Held, that there is no rule of Jaw requiring notice to be given to an insolvent 
before leave to file a suit against him is granted. Whether it would be ex- 
pedient to issue a notice depends on the facts of a case. 


Chobey v. Dhanalal, 33 Bor. 383; Rampal Singh v. Nandlal, 16 C.W.N. 
346—referred to. 


A. B. Banerjee for the plaintiff. 
Kyaw Zan for the defendant. 


Cwuari, J.—This is a suit filed by the plaintiff to 
recover a large sum of money (over a lakh of rupees), 
due on-a promissory-note and on current account. 
This current account was secured by the execution 
of a promissory-note for Rs. 50,000 but the suit is 
not based on the promissory-note, and there is no 
need to say anything more about this second premis- 
sory-note. 

Mr. Kyaw Zan for the defendant withdrew all his 
defences other than the two legal defences in respect 
of which two issues were framed as follows :— 

(i) Is the leave granted to the plaintiff invalid 
because no notice was given to the deiendant, 
and is the suit for that reason not 
maintainable ? 

(ii) Is the suit barred by limitation ? 

* Civil Regular No. 301 of 1927. 
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As regards the ist issue, the plaintiff obtained 
leave to file the suit. This leave was obtained with- 
out notice. Mr. Kyaw Zan contends that the leave 
granted behind his back does not bind him ; that it 
is not a valid and operative leave ; and that, therefore, 
the suit does not lie. 

There is no rule of law requiring notice to be given 
to an insolvent before such leave to file a suit is 
granted, and whether it is necessary to issue a notice 
to the insolvent or not, must be decided on the facts 


_of each particluar case. 


In this case, leave was, as a matter of fact, granted 
without issue of notice, and I would hold that it is a 
valid and operative leave, and that the suit is, therefore, 
maintainable. 

The second point of law is about the question of 
limitation. The promissory-note is dated the 4th of 
March, 1921, and the last payment on the current 
account is the 14th of March 1924. The allegations 
of fact that interest was received are not disputed, 
and the whole argument was based on the question 
whether the mention of the debt in the schedule of 
the insolvent signed by him was a sufficient acknowl- 
edgment within the meaning of section 19 of the Indian 
Limitation Act. 

In view of the payment of interest up to the end 
of May 1923, and the running of the current account 
to the 14th of March 1924, the schedule, which was 
signed in June 1924, would save limitation if the 
entry in it operated as an acknowledgment. Mr. 
Banerjee for the plaintiit cited Chobey v. Dhanalal (1) 
and Rampal Singh v. Nandlal (2) in support of his 
contention. These authorities clearly show that the 
mention of the debt and the signing of the schedule 
would operate as an acknowledgment under the 

_(t) (1910) 35 Bom. 383. (2) (1911) 16 C.W.N. 346. 
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provisions of section 19 of the Indian Limitation 
Act. 

Mr. Kyaw Zan for the defendant submits that the 
reasoning given by Mr. Justice Beaman in Indian 
Law Reports, XXXV Bombay, page 383, as contained 
in the last paragraph of his judgment, shows that an 
insolvent cannot make a legal admission or a binding 
acknowledgment. In my opinion it does not do 
anything of the kind. It is, however, unnecessary to 
consider Mr. Justice Beaman’s dictum at all, since, 
all that I have to consider is whether the entry of 
the debt in the schedule and the signing of it by 
the defendant falls within the provisions of section 19 
of the Indian Limitation Act. It undoubtedly does 
because it is an acknowledgment of liability made in 
writing and signed by the party against whom the 
property or right is claimed. Mr. Kyaw Zan argues 
that the object of filing a schedule is to notify the 
creditors that the insolvent has been adjudicated and 
to ask them to come and prove their debts but it is 
clearly something more, because it is an acknowl- 
.edgment by the insolvent that he is liable to the 
particular creditor whose name is mentioned in the 
schedule. It, therefore, falls precisely within the 
terms of section 19 of the Indian Limitation Act, end 
it is signed by the party against whom it is claimed. 
‘It is, therefore, unnecessary to consider the policy on 
which section 19 of the Indian Limitation Act is based. 
Where the wording of the section is clear, it is futile 
to waste time to consider what the policy is on which 
that section is based. 

I, therefore, hold that the claim of the plaintiff is 
mot time-barred. ‘There will accordingly be a decree 
for the amount claimed against the defendant with 
costs. There will be no order as to further interest. 
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1928, July 10. [His Lordship referred to and. 
followed the ruling in the above case in Tong Hock 
Hin v. Eng Hoe Seng and others, Civil Regular 
Suit No. 236 of 1928 on the Original Side. ] 


APPELLATE CIVIL. 
Before Mr. Fustice Das and Mr. Justice Doyle. 
MANSOOKHLAL DOLATCHAND & CO. 


v 


NAGARDASS MOOLCHAND.* 


Fraudulent preference—Provincial Insolvency Act (V of 1920), s. 54—Creditor’s 
zeal to secure his own interests—Dominant motive of insolvent—Preference 
given to escape pressure. 


Held, that where a creditér threatens insolvency proceedings against a 
debtor in difficuity, in order to induce him to come to terms, it is only an action 
on his part to secure his own interests as against those of any other creditor 
and cannot be characterized as fraudulent. Ifthe dominant view of an insolvent 
is not to prefer such creditor, but to escape the pressure brought upon him, 
a transfer made by him to such creditor is not fraudulent. 


N. N. Burjerjee for the appellant. 
P. B. Sen for the respondent. 


Das and Doyir, JJ.—The appellants sued to 
have the respondent, Nagardass Moolchand, declared 
insolvent on the ground that he had come to a 
fraudulent arrangement with one of his creditors. 
The circumstances under which this arrangement was 
come to, and the grounds on which the learned’ 
District Judge declined to entertain the application. 
are set forth in his judgment as follows :— 

“The substance of the debtor’s evidence and that of the 
creditor with whom he came to an agreement (D.W. No. 5} 
would tend to show that the arrangement was come to partly under 
pressure from the creditor with whom the arrangement was come 


* Civil Miscellaneous Appeal No. 203 of 1927 against the order of the: 
District Court?of Myingyan in Civil Miscellaneous No. 3 of 1927. °« ; 
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to and partly for the personal benefit of the debtor himself. 1928 
The debtor obviously had got into difficulties. Hehadcommenced Mansooxx- 
the season by running his own mil] and he found himself in ene see 
need of money. No one was apparently prepared to advance this = & Co. 
money and he was compelled to make the best of a bad situation. 47, Po ass 
At the same time he was being pressed by the alleged favoured Mootcuanp. 
Chettyar creditor No. 1, and, according to the statement of the Wacea ‘ 
debtor, was even. being threatened with asuit againsthim. There Dovyte, JJ- 
is nothing on the record to contradict this portion of the evidence 

and as the petitioning creditor has chosen to examine the debtor 

and the favoured creditor as his own witness the Court cannot but 

accept their statements for what they are worth. The facts of 

the case are therefore practically on all fours with the finding of 

the Hon’ble Judges of the High Court at Rangoon in Civil 
Miscellaneous Appeal No. 66 of 1924 in the case of P. M. A. 

Chettyar Firm v. N. A. Pillay. There it was held that if the 

dominant view of the insolvent was not to prefer the creditor but to 

escape from the pressure enforced by him, the transfer is not 

fraudulent. Similarly in this case, I think the debtor, Moolchand, 

yielded to the pressure brought upon him by the firm of S.R.A. 

M. R. M. Chettyar of Myingyan when he came to a working 

agreement I must, therefore, hold that no case has been made 

out of fraudulent preference. It will not, therefore, be necessary 

to go into the evidence produced by the debtor and the petition 

1s dismissed.” 





It is clear from the evidence on the record that 
there was great difference of opinion betweer the creditors 
as to the advisability of having Nagardass Moclchand 
declared insolvent. It cannot be denied from the 
evidence that Nagardass Moolchand did come to an 
arrangement to favour one creditor more than the 
others. At the time he made the arrangement, 
however, proceedings in insolvency had not taken 
place ; and, as pointed out by the learned District 
Judge, it is not improbable that that particular creditor 
held possibilities of insolvency proceedings in terrorem 
over the head of Nagardass Moolchand as an 
inducement to come to terms. Such action on his 
part only amounted to securing his own interests as 
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against those of any other creditor and could in no way 
be characterized as fraudulent. 

The learned advocate who argued the appeal 
frankly admits that he is unable to adduce any 


‘positive evidence of fraud. 


We concur in the finding of the lower Court 
and dismiss the appeal with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Baguley. 


MAUNG CHIT U 


v. 
MAUNG PYA.* 


Accounts settled, cause of action on—Promise to pay balance due as carrect, — 
liability on—Items of settled account, whether to be proved. , 

Held, that where accounts have been settled and agreed upon between two 
parties and one party has promised to pay, a suit can be filed on that promise. 
A settied account gives rise to a cause of action and the plaintiff need not prove 
that the balance found was correct, provided it was accepted as correct by the 
defendant. 

Magnivam v. Laxminarayen, 32 Bom. 353; Marimuthu v. Saminatha, 21 
Mad. 366, Ramnath v. Pitambar, 43 Cal. '733—vreferred to. 


Maung Ni and Ba So for the appellant. 
Maung Gyee for the respondent. 


BacuLzy, J.—Chit U sued Maung Pya in the 


Township Court of Pwinbyu on a settled account 


(shindan). The lower Court held that the parties had 
settled accounts or rather had had a balance sheet 
struck of their mutual accounts as partners in a 
certain rice business by Maung Ba Thin and gave 
a decree for the amount stated to be due in the 
shindan, namely, Rs. 834-8-6. ‘The defendant appealed 


*. Special Civil Second Appeal No. 260 of 1917 against the judgment of the 
District Court Minbu in Civil Appeal No. 16 of 1926. 
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to the District Court and the learned District Judge 
set aside the decree of the lower Court and dismissed 
the suit with costs. Against this appeal the plaintiff 
now comes in second appeal. 

The plaint is quite clear. The parties had been 
working in partnership. The business having come 
to an end, they got Maung Ba Thin to work out a 
statement of accounts from the rough acounts kept by 
both the parties and on that statement of account the 
sum sued for was found due to the plaintiff. Both the 
parties agreed that this was the case and the defendant 
promised to pay the sum found due. The District 
Court appears to have been under the impression that a 
settled account agreed upon between the two parties 
is no cause of action but gives no ruling to justify this 
somewhat startling proposition, but, it appears to have 
been under the impression that, when a plaintiff 
sues on a_ stated account, which has been agreed 
upon between the parties, it is necessary for the 
plaintiff to prove each and every item and show the 
amount due. This, in the case of a mutual account, 
is in my opinion, quite an untenable proposition. 

In argument I was referred to the case of Kankani 
v. Maung Po Yin (1). This ruling is not, in my 
opinion, very clear, but, so far as J can understand 
it, the account in that case was simply an account as 
between a creditor and a debtor. It was not a 
mutual account, and, if this ruling is intended to hold 
that no suit can lie on a promise to pay on the amount 
found due on a mutual account between two parties, 
Iam unable to follow it. The ruling is rather a 
short one but it refers to two other cases. One of 
these is Ganga Prasad v. Ram Daya (2). This 
action is a case of a debtor acknowledging his liabi- 
lity to his creditor. It was not the case of a mutual 


(1) (1902) 1 L.B.R. 190. (2) (r901) 23 All. 502. 
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account. The other case referred to is Shankar v. 
Mukta (1). This action is also a case of a one-sided 
account, a loan by one party to another, and the 
account stated was simply a note of the amount found. 
due with interest. A third case on these lines which 
has been reierred to is Amuthu v. Muthayya (2). 
This was an action as between a principal and his 
agent, but the case was decided on a question of 
limitation, which has not arisen in the present case, 
and the point there was that the date on which the 
balance was struck was within the period of limitation 
whereas all the items were outside the period of 
limitation. 

For the other side we have a later case of the 
Madras High Court, Marimuthu v. Saminatha Pillat 
(3). This is a case directly on all fours with the 
present one. The headnote runs: “The plaintiff 
and defendant having carried on business in partner- 
ship, settled their accounts and struck a balance of 
Rs. 196, which the defendant agreed orally to pay in 
a month. The plaintiff now sued in a Small Cause 
Court for the amount not asking for an account to be 
taken : held, that the suit was maintainable.” This 
judgment is also a really very short one but it notices 
the case already referred to, Amuthu v. Muthayya (2), 
and points out that that case did not appear to be 
a case of mutual dealings. This judgment is directly 
in favour of the plaintiff that after the partnership 
accounts have been settled and agreed upon and one 
party has promised to pay a suit can be filed on that 
promise to pay. 

Again, in the case of Magnivam v. Laxminarayen 


(4), there were mutual dealings between the plaintiff 


and the defendant ; accounts were settled and agreed 


(1) (1896) 22 Bom. 513. (2) (1892) 16 Mad. 339. 
(2) (1897) 21 Mad. 366. (4) (1908) 32 Bom. 353. 
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and a sum of Rs. 3,556 was found due by the defen- 
dant and he gave a promissory-note for that amount ; 
it was held, following the Privy Council ruling of 
McKellar v. Wallace (i) that the promissory-note 
must be treated as the result of a settled account and 
the promissory-note could not be re-opened, 7.e., that 
there was good consideration for the promissory-note. 

There is one other case to be mentioned, Ram- 
nath Gagoi v. Pitamber Deb Goswami (2). In this case 
there was a partnership between the parties and an 
action brought of a balance found on several accounts. 
It was held that the action could proceed even there 
‘were other unsettled accounts between the parties. 
These rulings show conclusively to my mind that if 
the settlement of accounts between the partners is 
found true and it is found that the defendant accepted 
the result as correct and promised to pay the plain- 
tiff has a good cause of action against him. It is not 
even necessary for the plaintiff to prove that the 
balance found was correct, provided it was accepted 
as correct by the defendant, for, in the case of 
Magniram v. Laxminarayen, beforementioned, one 
‘party waived his right to examine all the accounts. He 
accepted the statement of account as_ correct. 
We have then only to consider the question of 
‘whether there was a settlement of account and that 
settlement was accepted Ly the parties. The plaintiff 
swears to the settlement. He is supported by Maung 
Ba Thin, the man who made the balance sheet, by 
Maung Ba Kywe-and by U Swa Gyi, the father of 
Maung Ba Thin. Nothing is shown against these 
‘witnesses. The defendant says he is on bad terms 
with Ba Thin and U Swa Gyi, but he has not proved 
it. The trial Court considered these witnesses reliable 
and I see no reason to differ from that finding. 


(1) 5 M.LA. 372. . (2) (1915) -43 Cal. 733. 
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The defence evidence is entirely beside the point. 
The defendant called five witnesses but they talked 
about things which appear to me to be entirely 
immaterial. He starts his own evidence completely 
away from the point deposing to all sorts of individual 
items. If the settlement of account was made and 
agreed to it cannot be re-opened in the absence of an 
allegation of fraud, coercion and so on, and there is 
no allegation that the agreement of the defendant to 
the correctness of the account was procured by fraud 
etc. I therefore set aside the decree of the lower 
appellate Court and give plaintiff a decree for the 
amount sued for with costs in all Courts. 


APPELLATE CIVIL. 
Before Mr. Fustice Pratt, Officiating Chief Justice and Mr. Justice Cunliffe. 


E. C. JEEWA 
v 


H. H. YACOOB ALLY anpb ANOTHER. * 


Mahomedan will—Testator’s powers or bequest—Mahomedan heir’s shares 
cannot be madified by will—Restriction of enjoyment of inheritance, whether 
permissbile—Physical incapacity of an heir. 

A Sunni Mahomedan by his will left a third of his estate to charity and. 
placed the remaining two-thirds in the hands of a trustee with instructions to the: 
trustee to pay to the testator’s son an allowance which did not represent the 
total income of his share as heir. The testator’s idea was a prudent one in view 
of the fact that the son was of weak intellect and suffered from other physical, 
disabilities. : 

Held, that according to Sunni Mahomedan law a testator may bequeath one- 
third of his estate to a charity or to a stranger, but he cannot by a testamentary 

- disposition reduce or enlarge the shares of his heirs, who are entitled to inherit, 

‘nor can he restrict their enjoyment of the property they inherit. 





* Civil First Appeal No. 172 of 1927 from the judgment of the Original: 
Side in Civil Regular Suit No. 585 of 1926. 
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Moulvi Muhammad v. Mussumat Fatima Bibi, 12 1.A.159; Ranee Khujoorun- 
nissa v. Mussamut Roushan Jehan, 2 1.A. 192—referred to. 


Auzam for the appellant. 
Rahman for the respondent. 


CunLiFFE£, J.—This is an appeal by one Ebrahim 
Cassim Jeewa. He is a young married man belonging 
to the Sunni Mahomedan Sect. He is co-heir, together 
with his widowed mother, to part of the estate of his 
father, the late Cassim Ebrahim Jeewa. 

In the Court below, he sued for the administration 
of the moveable and immoveable properties belonging 
to his late father. The defendant to the action was 
his father’s executor. From a schedule attached to 
the plaint, the estate was shown to consist of jewellery 
and immoveable property situated in Rangoon and 
thirteen racing ponies. The estate was said to be of 
the value of about Rs. 4,00,000. ‘The defence set up 
by the executor was that the inheritance of the appellant 
came to him by will; that the appellant is weak- 
minded and easily influenced ; and that the will directs 
that the appellant should merely enjoy a partial life 
interest of his share in the testator’s estate. The will 
has been proved in a separate action. By its provisions 
a third of the father’s property was left to charity. 
The remaining two-thirds was placed in the hands of 
a trustee to invest and some of the income from the 
investment, the actual amount named being Rs. 300 
to Rs. 500 a month, was directed to be paid by the 
trustee to the appellant. There were further words 
added that the trustees were to buy for the appellant 
all things that may be necessary for his comfort at 
his request if funds permitted. 

The learned Judge in the Court below in the action 
from which this is an appeal, came to the conclusion 
that the appellant was a person of weak intellect. He 
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formed this conclusion by seeing the appellant in the 


E. en witness box. The learned Judge thought too that the 


H. H. 
Yacoos 
ALLY AND 
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*CUNLIFFE, J. 


appellant was not well qualified to manage his own 
estate and that in all probability if he attempted to 
do so, he would fall into the hands of unscrupuious 
persons, who would waste his property. It was argued 
on behalf of the appellant both here and in the Court 
below that it was illegal for a Mahomedan to make 
a will at all in relation to more than one-third of his 
estate, but the learned Judge found on the authority 
of certain decisions which he quoted in his judgment, 
more especially under that of Moulet Muhammad 
Abdul Majid v. Mussumat Fatima Bibi (1), that it 
was legal for a testator to’ restrain by a will the right 
of enjoyment of an heir to the property bequeathed 
to him. 

On the facts only, I agree with this view and think 
that the learned Judge came to an eminently right 
and sensible decision. I regret, however, to be of the 
opinion that in law the decision was contrary to the 
Mahomedan rule of inheritance. It is quite clear 
that the right of adult Mahomedan heirs to the 
unrestricted enjoyment of the property they inherit 
is unassailable. A Mahomedan testator cannot by a 
testamentary disposition reduce or enlarge the shares 
of those who are entitled to inherit. Here the will, 
not ‘only purports to limit the right to enjoyment of 
the outside one-third, devoted to charity, but deals 
with the right to the unrestricted enjoyment of the 
remainder of the estate. The principle of the un- 
restricted enjoyment of heirs of the property they 
inherit was specifically recognised by the Privy Council 
in the case of Ranee Khujoorunnissa vy. Mussamut 
Roushan fehan (2). The Privy Council there said : 
““The policy -of the Mahomedan law appears to be 


(1) (2885) 12 LA. 159. (2) (1876) 2 L.A. 192. 
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to prevent a testator interfering by will with the course 
of the devolution of property according to law among 
his heirs, although he may give a specified portion as 
much as a third, to a stranger.” It is a curious 
survival of principle in modern times because one finds 
that no such restriction is maintained in relation to a 
gift znter vivos. 

According to the Hedaya, a bequest cannot in any 
case exceed one-third of the testator’s property. Here 
the whole of the property was bequeathed to a main 
trustee and the payments authorised to the appellant 
certainly do not represent the total income of his share 
of the two-thirds. I have been unable to find any 
reference to trusts in Mahomedan law except in 
the case of that form of endowment of a religious or 
semi-religious character, which is known as a “ waaf.”’ 

The fundamental principles of Mahomdean law 


applicable to this case appear to me to be as follows :— 


(1) a Will may be made by a Mahomedan as to one- 
third of his estate; (2) no Will may deal with the 
remaining two-thirds of the estate which devolves to 
the heirs by a kind of intestacy ; (3) personal trusts 
are unknown to Mahomedan law except in the form 
of a waqf. 


There is no doubt from the medical certificates 
that were produced on the appellant’s behalf that he 
is a person ill-fitted for the battle of life from” a 
physical point of view. He is deaf; he has a cleft 
palate and apparently speaks in a manner which it is 
extremely difficult to understand. Heis not conspicuous 
for strength of character. Nevertheless, the archaic 
tenets of the law of Islam do not permit the foresight 
and prudent intentions of his father to be carried into 
effect. . 

The order of the Court will be that the moveable 
and immoveable properties of the late Cassim Ebrahim 
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Jeewa, now in the hands of the Administrator-General 


_E. Me, mew (who has been substituted as the respondent to this 


H. H. 

Yacoos 
ALLY AND 
ANOTHER. 


Cunurrre, J. 


appeal) wili be the subject of an account and there- 
after seven-eighths of two-thirds of the estate will be 
handed over to the appellant, the costs both here and 
below to come out of the estate. 


Pratt, C.J.—I agree with my learned brother that 
the decree of the Original Side cannot stand, and 
must be modified. 

It is settled law that a Mahomedan can only dispose 
of one-third of his estate by will and cannot interfere 
with the devolution of property according to law among 
the heirs. The testator disposed of one-third of his 
estate for charitable purposes, and left appellant’s legal 
share to a trustee, with instructoins to pay him an 
allowance, which did not even represent the total 
income of his share. 

This obviously the testator had no legal right to 
do, however, laudable his intentions. I am quite 
unable to understand the finding of the learned Judge 
on the Original Side that the effect of plaintiff signing 
the will as a witness is to prevent him from pleading 
that the will is not binding on him. 

It is quite clear from para. 270 of Wilson’s 
Digest and the other authorities that it requires the 
consent of the heir after the death of the testator to 
validate a disposal of more than one-third of the estate 
by will. The fact that the plaintiff accepted certain 
monthly payments made under the terms of the will, 
under the circumstances, cannot possibly be construed 
into acceptance of the terms of the will and estop 
plaintiff from challenging them. 

I concur in the proposed order for administration 
of the estate and payment to plaintiff of his share. 
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Before Mr. Justice Das and Mr. Fustice Doyle. 


MA SHWE ON sga8 
v. May 15. 
MA SAW AND ANOTHER, * 


Limitation Act (IX of 1908), Sch. I, Arts. 49, 145—Deposit of jewellery—Refusal 
to return deposit—Art. 145 not governed by Art. 49. 


Held, that where jewellery is deposited with a person who refuses to return 
the same to the owner after a demand, the case is governed by Art. 145 of the 
Limitation Act giving the depositor a period of 30 years to recover, from the date 
ofthe deposit. Art. 145 is not governed by Art. 49 of the Act, so that the refusal 
of the depositee does not make his possession become unlawful within the mean- 
ing of that article so as to compel the depositor to file his suit within three years 
from the date of refusal. 


Administrator-General of Bengal v. K. K. Dassee, 31 Cal. 519; Gangineni 
v. Gottipati, 33 Mad. 56; Kishtappa Chetty v. Lakshmi Ammal, 44 M.L.J. 431; 
Narmadabai v. Bhavani Shankar, 26 Bom. 430—referred to. 


Clark for the appellant. 


Paget from the respondents. 


. Das, J.—The plaintiff-appellant entrusted certain 

jewellery to the defendant-respondents for the purpose 
of raising a loan for her. This was in 1914. The 
defendant-respondents raised some money for the 
plaintiff-appellant ; she paid back the money raised for 
her, and the jewellery remained with the defendant- 
respondents. In December, 1921, the defendant- 
respondents refused to return the jewellery to the 
plaintiff-appellant, and she filed a suit on the 14th of 
December, 1927. 

It is urged on behalf of the defendant-respondents 
that the plaintiff-appellant’s suit is barred by limitation. 
Their contention is that Article 49 of the Limitation 
Act applies ; and that as the-plaintiff-appellant has filed 


* Civil First Appeal No. 340 of 1927, against the judgment of the District 
Court of Tavoy in Civil Regular No. 4. of 1927. 
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her suit more than three years after December, 1921, 
her suit is barred by limitation. 

The plaintiff-appellant’s contention is that the Article 
governing her case is Article 145 of the Limitation 
Act; and that the suit is not barred by limitation. 

The sole case before us is whether Article 145 or 
Article 49 of the Limitation Act applies to the facts 
of the case. 

There can be no doubt that the jewellery was de- 
posited with the defendant-respondents; and that is 
not seriously disputed in this case; but the defendant- 
respondents’ contention is that their possession became 
unlawful when they refused to give back the jewellery; 
and that, therefore, Article 49 of the Limitation Act 
applies. 

Mr. Paget on behalf of the defendant-respondents 
contends that Article 145 of the Limitation Act is 
governed by Article 49 of the Limitation Act ; that, if a 
a depositor demands the return of the thing deposited 
and the ‘‘ depositee ’’ refuses to return it, the possession 
becomes unlawful ; and that, from that time, Article 
49 of the Limitation Act applies to the facts of the case. 

We do not think that Article 145 is governed by 
Article 49 of the Limitation Act ; and a refusal to return 
the goods deposited does not in any way affect the 
application of Article 145 of the Limitation Act. 

In the case of Narmadabai v. Bhavani Shankar (1), 
Sir Lawrence Jenkins, Chief Justice, at page 432, states 
as follows :— 


* Now, Article 145 provides that a suit against a depositary to 
recover moveable property deposited is to be commenced within 
thirty years from the date of deposit. If this Article governs, then 
the suit is not barred. But why should not this be the governing 
Article so far as the plaintiff seeks to recover the ornaments ? 

* # “s a 


(1) (1902) 26 Bom. 430. 
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“Tt is argued that as there was a demand and refusal, Article 
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145 ceased to be applicable. Butitis a general principle thatifa MaSuwe 


man be entrusted with property for safe custody, he cannot 
better his position by wrongfully dealing with it.”’ 


ON 


Vv. 
Ma Saw 


. AND 
In the case of Gangineni Kondiah v. Gottipati avorturr. 


Pedda Kondappa Naidu (1), Sir Arnold White, Chief 
Justice, states as follows in the course of his judgment :— 
“ The question is whether Article 145 or Article 49 applies to 


thesuit. Itis assumed for the purpose of thisjudgment that there. 


was a deposit by the plaintiff’s father with the defendant of a cer- 
tainjewel. Itis found that there was a demand and refusal more 
than three years before suit. If Article 49 applies, the suitis clearly 
barred. If, on the other hand, the Article applicable is 145, the 
suitisintime. The decisions in Administrator-General of Bengal 
v. Kristo Kamini Dassee (2), and Narmadabai vy. Bhavani Shankar 
(3), are clear authorities in favour of the applicability of Article 145. 
It is argued for the respondent that Article 145 has no application 
to a case where there has been a demand for the return of the 
deposit and a refusal by the depositary. In such a case it is said 
the possession of the defendant which was lawful from the com- 
mencement of the deposit becomes wrongful on refusal to return 
and therefore the suit becomes one ‘ for other specific moveable 
property or for compensation for wrongfully detaining the same’ 
and the period of three years provided by Article 49 begins to run 
from the date when the detainer’s possession becomes unlawful. 
We are unable to agree with this contention. Article 145 is the 
special Article dealing with a suit against a depositary to recover 
moveable property deposited and the period of thirty years 
provided by itrunsfrom the date of the deposit. Article 49 onthe 
other hand deals generally with a suit for other specific moveable 
property and it seems to us to have no application where the 
specific provision contained in Article 145 applies. * * *- * 

But apart from the foregoing reasoning it is prima facie clear 
that all actions for the recovery of a deposit of moveable property 
are, by the espress words of Article 145, comprised within it. No 
exception is made as regards deposits where demand and refusal 
make the continuance of possession unlawful. The Article inclu- 
des suits against a pawnee for recovery of moveable property. It 
cannot be contended for a moment that if a pawnee refuses to 





(1) (1910) 33 Mad. 56. (2) (1904) 31 Cal. 519. (3) (1902) 26 Bom. 43. 
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return the pledge on demand, and thereby makes his possession 
wrongful there is any other Article applicable to the case. There 
is noreason therefore for making any distinction in the case of 
the suit for return of the deposit.” 


We agree with the principles enunciated in this 
judgment.. We may refer in thisconnection to the 
case of Administrator-General of Bengal v. Kristo 
Kamini Dassee. (1), where it was held that, where 
Government securities were deposited with a person 
to be used by him if necessary, to raise money, the 
transaction amounted to a deposit and not a loan, and 
that Article 145 of the Limitation Act governed the 
case. 


We may also refer to the case of Kishtappa Chetty 
v. Lakshmi Ammal (2), where Sir Walter Schwabe, 
Chief Justice, in the course of his judgment, at page 
435, states as follows :— 


“It would be most illogical to allow a shorter period in the 
case where the ‘ depositee,’ if I may use the word, gets the 
advantage than is allowed in the case where the depositee is merely 
doing something for the advantage of the depositor, and it is to be 
observed that cases not coming under Article 145 come nowhere, 

unless indeed they can be brought within the words of Article 49. 
Article 49, if intended to cover cases like the present, is most 
curiously worded, for it is for suits for other specific moveable pro- 
perty than property lost or acquired by theft or dishonest 
misappropriation or conversion or for compensation for wrongtully 
taking or wrongfully detaining the same; and the period of limi- 
tation is three years from the time when the property is wrongfully 
taken or injured or when the detainer’s possession becomes 
unlawful. Itseems to me that an entirely different class of suits 
is being dealt with—not suits for recovery of property deposited 
with another but suits in respect of property wrongfully taken or 
wrongfully detained. It is to be observed that, if this is not so, 
there would be two different periods allowed in respect of goods 
deposited strictly so called; for, where goods are deposited for safe 
custody only and a demand is made for their return and refused, 
those goods become wrongfully detained and the would be a 


(1) (1904) 31 Cal. 519. (2) (1923) 44. M.L.J. 431. 
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period of thirty years under Article 145 and a period of three years 
under Article 49; and it is not probable that the Legislature inten- 
ded to arrive at that result. I think that that is an argument in 
favour of the view that Article 49 is not dealing with articles 
deposited in any sense and it would follow that it is an argument in 
favour of holding that article 145 covers more than the depositum 
of Roman Law.”’ 

We are clearly of opinion that, when goods are 
deposited, the Article governing is Article 145 ; and that 
Article 49 in no way affects the application of Article 
145 of the Limitation Act. 

We, therefore, set aside, the judgment and decree 
of the lower Court and remand the case for trial on 
the merits. 

The plaintiff-appellant will get her costs in this 


Court. 


Doyie, J.—I concur. It is significant that section 
30, Limitation Act, does not aliow limitation to be set 
up at all bya trustee in the case of an express trust. 
It is only reasonable therefore to suppose, in cases 
like the above where there is a transaction in the 
nature of a trust that the law would contemplate a 
longer period or limitation against a wrong doer than in 
cases where no trust of any kind had been established. 
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ORIGINAL SIDE. 
BeforewMr. Justice’ Chari. 
A.N. ABDUL RAHIMAN 


U. 


J.M. MAHOMED ALI ROWTHER.* 


Civil Procedure Code (Act V of 1908), s. 13 (b)—Suit based on a foreign judg- 
ment—‘ Judgment on the merits,’ meaning of—Due service of summons— 
Ex parie Judgment without evidence. 


Plaintiff obtained an ex parte judgment against the defendant, a British 
Indian subject, on his promissory-note in the Supreme Court at Singapore. 
Defendant at the time of executing the note was residing and carrying on 
business in Singapore, but at the date of the institution of the suit he had 
ceased to be a resident of Singapore and was residing in Rangoon where he 
was tendered the summons which he refused. Defendant did not at any 
time appear in the Singapore suit. The Supreme Court can entertain suits 
irrespective of the status and residence of the defendant if the cause of action 
arose wholly within its jurisdiction. According to its rules, defendant was 
held duly served, and judgment was entered as a matter of course in favour 
of the plaintiff on the pleadings, without the plaintiff being called upon to 
prove his case. Plaintiff filed his suit in Rangoon on this foreign judgment 


against the defendant. 
Held, that such an ex parte decision passed without evidence is not a 


judgment on the merits within the meaning of s. 13 (6) of the Civil Procedure 
Code, and therefore the plaintiff’s suit failed. 
Mahomed Kassim and Company v. Seeni Pakir, 50 Mad. 261—followed. 
C. Burn v. Keymer, 7 L.B.R. 56; Ishri Prasad v. Sri Ram, 25 A.L.J.R. 
887—distinguished. 
Keymer v. Visvanatham Reddi, 40 Mad. 112—referred to. 
Shanmugam for the plaintiff. 


Dadachanji for the defendant. 


Cuart, J.—This suit is based on a foreign judgment 
obtained by the plaintiff in the Supreme Court at 
Singapore on a promissory-note alleged to have been 
executed by the defendant. The plaintiff obtained 
his judgment ex parte. He files the present suit 
basing his cause of action on the Singapore judgment. 

The defendant denies that he executed any 
promissory-note in favour of the plaintiff and that 


* Civil Regular Suit No. 67 of 1928. 
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the summons in the Singapore suit was tendered to 
and refused by him as alleged. He aslo contends 
that the Singapore judgment being an ex parte foreign 
judgment, the plaintiff’s suit based on that judgment 
must fail. I heard arguments on the legal points 
involved and they proceeded on the following 
admitted facts and assumptions :— 

(a) It is admitted that the defendant was 
residing and carrying on business in 
Singapore at the time he is alleged to 
have executed the promissory-note ; 

(6) It is assumed that he did execute the note ; 

(c) It is assumed that the summons in the 
Singapore suit was tendered to and 
refused by the defendant and that the 
Singapore Court was right according to 
the rules of that Court in holding that 
the defendant was duly served ; 

(d) It is admitted that at the time of the 
institution of the suit the defendant had 
cased to be a resident of Singapore and 
was residing in Rangoon ; 

(e) It is admitted that there was no appearance 
by or on behalf of the defendant in the 
Singapore suit at any stage ; and 

(f) It is assumed that the jurisdiction of the 
Supreme Court of Singapore in respect 
of suits is the same as that of the Original 
Side of the Rangeon High Court, that 
is, that the Supreme Court can entertain 
suits irrespective of the status and 
residence of the defendant if the cause 
of “action arose wholly within the juris- 
diction of that Court. 

The plaintiff has based this suit entirely on the 
judgment of the Singapore Court. He has not claimed 
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alternatively on the original cause of action. He can 
succeed only if on the rulings cited he is entitled to 
a decree on that judgment. 

It is contended on behalf of the defendant that 
the plaintiff is not so entitled on the ground that the 
judgment relied upon is one obtained against a 
foreigner, who was not resident within the juris- 
diction at the time of the institution of the suit and 
who had not in any way submitted himseif to the juris- 
diction of the Singapore Court and that the judgment 
being an ex pzrte one was not ajudgment on the 
merits which would entitle the plaintiff to a conclu- 
sive presumption in favour of the judgment and to a 
decree thereon. 

The law on the subject is contained in section 13 
of the Civil Procedure Code. ‘That section, as it now 
stands, applies not only to cases where a foreign 
judgment is set up as defence, but also to cases in 
which the plaintiff seeks to cbhtain a decree in a 
British Indian Court on a foreign judgment. ‘* Foreign 
Court” and “Foreign judgment” are defined in 
section 2 of the Civil Procedure Code and according 
to those definitions the judgment of the Supreme 
Court of Singapore is undoubtedly a foreign judgment. 
Section 13 of the Code makes a foreign judgment 
conclusive as to matters adjudicated thereby with six 
specified exceptions. The last four do not apply to 
the case before me, and the question for consider- 
ation is whether the judgment of the Singapore Court 
comes within the exceptions contained in sub-section 
(a) or (b) of section 13. Section 14 enacts that the 
Court shall presume on the porduction of a certified 
copy of a foreign judgment that the judgment was 
pronounced by a Court of competent jurisdiction ; 
but the presumption may be displaced by proof of 
want of jurisdiction. 
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I shall first deal with the second contention raised, 
namely, that the judgment not being a judgment on 
the merits, the plaintiff is not entitled to a decree 
thereon. The first point is to see what the Legis- 
lature means by the words “where it has not been 
given on the merits of the case.” They may mean 
that the judgment was on a matter of form and not 
on the merits or they may mean that the judgment 
fails to determine and decide the matters in controversy 
between the parties tothe suit. It is unnecessary to 
deal at any great length with the earlier cases on the 
subject. The law was discussed in two cases by the 
Madras High Court in the first of which a Bench of 
that Court took the view that an ex parte judgment 
was a judgment on the merits which in the latter case 
was overruled by a Full Bench of the same Court. 
‘These two judgments therefore give all the pros and 
cons and I shall deal with them first. 

The first of these two cases is A. fanoo Hassan 
Sait v. M. S. N. Mahomed Ohuthu (1). In that case 
the suit was on a judgment obtained in the Colombo 
Court. It was held in that case that the defendant 
had submitted himself to the jurisdiction of the 
Colombo Court and the sole point which remained 
for consideration therefore was whether an ex parte 
judgment obtained in the Coiombo Court could be 
said to be a judgment on the merits. The learned 
Judges held that an ex parte decree is not necessarily 
a decree not passed on the merits. They discussed 
some of the English cases and distinguished the case 


of Keymer v. Visvanatham Reddi (2) on the ground 


that there a controversy was raise by the defendant 
and that his defence was struck out on a technical 
plea. They seem to think that it is only where a 
defence is raised and that defence fails not after a 


(1) (1924) 47 Mad. 877. (2) (1917) 40 Mad. 112. 
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judicial decision but on account of some defect in 


A.N.Asput form that the judgment could not be said to be a 
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judgment on the merits. 

The ruling of Mr. Justice Parlett in C. Burn v- 
D. T. Keymer (1) contains some arguments in favour 
of holding that an ex parte judgment is a decision on 
the merits. But it cannot be said to be an authority 
for what it actually decides in view of the Privy 
Council ruling in Keymer v. Visvanatham Reddi (2). 

In a later case referred to in 50 Madras and which 
is repoited in an unauthorised report [Asanali Nagoor 
Meera v. M.K .Mahadu Meera and others (3)], a Bench 
of the same Court consisting of one of the Judges 
who decided the previous case, adhered. to the view 
taken in the earlier case. In the Full Bench case of 
the Madras High Court Mahomed Kassim and Com- 
pany v. Seeni Pakir Bin Ahmed and others (4), the 
point came up for decision again and was referred to a 
Full Bench. It was the considered opinion, not 
only of the referring Judges but also of the Judges 
composing the Full Bench, that an ex parte decree 
is not a decree on the merits and that therefore a 
British Indian Court cannot give a decree on a foreign. 
judgment obtained ex parte. As most of the authorities 
are discussed in the referring judgment, it is unneces- 
sary for me to deal with them and I will content 
myself with expressing my concurrence in the judgment 
of the Full Bench of the maora High Court. 

It will be noticed that the procedure followed in 
the Supreme High Court of the Straits Settlement, 
which sits both at Singapore and at Penang is given 
in the Full Bench judgment which deals with a 
judgment of that Court at Penang. ‘The procedure 
is the same and, I have no doubt, was the procedure 





(x) (1913) 7 L.B.R. 56. (3) 92 I.-C. 49r. 
(2) (1917) 40 Mad. 112. (4) (1926) 50 Mad. 261° 
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followed in this case as is quite clear from the order 
itself and, that is that a judgment is entered as a 
matter of course in favour of the plaintiff on the 
pleadings without the plaintiff being called upon to 
prove his case. It seems to me that a decision on 
the merits involves the application of the mind of 
the Court to the truth or falsity of the plaintiff’s case 
and therefore though a judgment passed after a 
judicial consideration of the matter by taking evidence 
may be a decision on the merits even though passed 
ex parte, a decision passed without evidence of any 
kind cannot be held to be a decision on the merits. 
This distinguishes the case of Ishri Prasad v. Sri Ram 
(1) where the Court, though it took no evidence, 
directed its mind to the tiuth or falsity of the plaintiff’s 
case. The plaintiff’s suit must fail on this ground 
and it is unnecessary to consider the other point raised, 
namely, whether a British Indian subject is a foreigner, 
as that word is used in this connection, over whom 
the Singapore Court has no jurisdiction after he had 
left Singapore and ceased to reside therein. I have 
come to this conclusion not without a great deal of 
reluctance, because it seems to me that the utility of 
a foreign judgment will be considerably impaired by 
the view I am compelled to take. It seems to me 
absurd that a British subject who is allowed free 
ingress into a part of the British Empire and carries 
on a trade there and contracts liabilities in respect 
of the trade so carried on by him should be allowed 
to escape ‘the jurisdiction of the Courts of that country 
by the simple act of absconding when his business 
fails. Ihave, however, got to administer the law as 
I find it. 

The suit will therefore be dismissed with costs in 
favour of the defendant. 

(1) (1927) 25 A.L.J.R. $87. 
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ORIGINAL SIDE. 
Before Mr. Justice Chari. 
IN THE MATTER OF M. HAMILTON KING, deceased.* 


Provident Funds Act (XIX of 1925), s. 3 (2)—Vesting of money in a ‘‘ dependant” 
—Private Provident Funds—No vesting in nominee or heirs—Court-fees as 


to deposit. 


Under the provisions of s. 3, sub-sec. (2) of theProvident Funds Act, XIX 
of 1925, money in the Government or Railway Provident Funds vests in the 
‘* dependant ” as defined in s. 2 of the Act and is also free from debts contracted 
by the deceased or by the dependant before the death of the depositor. Whether 
the money also vests likewise in a nominee is not equally clear. But a sum of 
money in a private provident fund cannot be deemed to vest in the nominee 
or the widow or the children of the depositor. ‘They take by succession and 
therefore the deposit is not exempt from payment of court-fees for letters of 
administration to the estate of a deceased subscriber. 


Leach for the petitioner. 


A. Eggar (Government Advocate) for the Crown. 


Cuari, J.—The question for decision in this case 
is whether the sum of money standing to the credit 
of the deceased in Foucar & Co.’s Provident Fund is 
exempt from court-fee on an application for Letters of 
Administration to the estate of the deceased. 

In Civil Miscellaneous Case No. 263 of 1925, 
the learned Chief Justice had made a note that the 
amount in a railway provident fund was exempt from 
duty. That case, however, was in respect of a 
deposit in a railway provident fund to which the 
repealed Provident Funds Act (IX of 1897) applied 
and to which the new:Act (XIX of 1925) now applies. 
Section 4, sub-section (2), of the old Act enacted that 
any sum standing to the credit of a subscriber or 
depositor in a Government or railway provident fund 
at the time of his decease and payable under the 
rules of the fund or under the Act to the widow 


* Civil Miscellaneous No. 67 of 1928. 
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and children . . .. . . Shall vest in the 
widow or the children ..... . free 
from any debt or other liability incurred by the 
deceased or by the widow or by the children or by 
any one or more of them before the death of the 
subscriber or depositor. It willl be seen that this 
section vested the money in the widow or the 
children whose property it became on the death of 
the depositor. There may be some doubt as to the 
exact operation of the vesting clause, namely, whether 
it was meant to vest the money in the widow or the 
children free from debts ; that is, whether the clause 
was intended to show that the morey standing to the 
credit of the deceased subscriber was not subject to 
the debts of the deceased or his widow or children. 

In section 3, sub-section (2), of the new Act, the 
point is made perfectly clear because that section 
enacts that such sum shall vest in the dependant 
{= es and shall . .. . . be free 
from any debt or other liability, etc. From this it is 
clear that so far as the Government or railway provi- 
dent funds are conceined the money vests in the 
** dependant ”’ which term is defined in section 2 and 
is also free from debts contracted by the deceased or 
by the dependant before the death of the depositor. 
The question may arise whether such sum vests also 
in the nominee in respect of deposits in Government 
or railway provident funds, because, clause 3, sub- 
section (2), carefully confines the operation of that 
section in the case of the dependants. It is true that 
section 4 enacts that the officer whose duty it is to 
make the payment shall pay the sum or the balance 
if the subscriber is dead to the dependant ; or to a 
nominee, etc. But sub-section (2) of that section shows 
that the object of that section is merely to enable 
such officer to make the payment and to keep the 
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Government or the railway free from all liability in 
respect of the sum so paid. The question however 
does not arise in this case. A sum of money in a 
private provident fund cannot be deemed to vest in the 
nominee or the widow or the children of the depositor. 

It has been contended that even in a_ private 
provident fund the money is held in trust for the 
depositor and after his death is held in trust for 
his dependant or nominee. There is undoubtedly 
a fiduciary relationship between the depositor and the 
private company which has created the provident fund, 
but such a company cannot be deemed to be trustee 
for the dependant or the nominee of the depositor. 
Such a nominee or dependant can only take by succes- 
sion to the estate of the deceased, and such a deposit 
is, therefore, not exempt from paying the court-fee 
when application is made for Letters of Adminis- 
tration to the estate of the deceased subscriber 
or depositor. I therefore hold that in this case the 
sum of money standing to the credit of the deceased 
in Foucar & Co.’s Provident Fund is liable to pay 
court-fees. 


VoL. VI] RANGOON SERIES. 


APPELLATE CIVIL. 
Before Mr. Justice Pratt, Officiating Chief Fustice, and Mr. Justice Cunliffe. 


LIM PIM SIN 
Ve 


ENG WAN HOCK.* 


Suit in forma pauperis—Adjournment costs—Order for payment by plaintiff suing 
as a paupsr—Dismissal of suit for non-payment. 


A plaintiff who was suing as a pauper obtained two adjuornments for amend- 
ing his plaint on condition that he paid costs of the adjournments, four gold 
mohursinall. An order was placed on record on the second adjournment that if 
the costs were not paid, the suit would stand dismissed. Plaintiff failed to 
pay the costs and the suit was dismissed. Held, that the order to pay costs 
as a condition for adjournment was justifiable. 


Ambaji v. Hanmant Rao, 47 Bom. 104—distinguished. 


Guha for the appellant. 


Paw Tun for the respondent. 


Pratt, C.J., and Cunvirrr, J.—Plaintiff sued as a 
pauper. It was found that his suit as framed must 
fail. On the 15th November 1927 the Court ordered 
a petition to amend to be filed on the 22nd of November. 

On the 22nd plaintiff’s advocate applied for more 
time. The advocate for defendant opposed. An 
adjournment to the 5th of December was granted on 
payment of costs two gold mohurs. No objection was 
apparently raised to the order for payment of costs of 
the adjournment. 

On the 5th of December the amendment was not 
filed and plaintiff’s advocate applied for a further 
adjournment. It was pointed out that the costs of the 
previous adjournment had not been paid. 





* Civil First Appeal No. 46 of 1928 against the Judgment of the District 
Court of Hanthawaddy in Civil Suit No. 45 of 1927. 
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The adjournment asked for was granted on con- 
dition that plaintiff paid costs of each adjournment 
four gold mohurs in all, and an order was placed on 
record that if costs were not paid the suit would 
stand dismissed as from that date. 

On the date to which the suit was adjourned the 
19th December costs had not been deposited and the 
suit was dismissed. We are asked to hold on the 
authority of the Bombay case of Ambaji_ v. 
Hanmant Rao (1) that plaintiff having been allowed 
to sue as a pauper he should not have been ordered 
to pay the costs as a condition of an adjournment. 
The two cases are not parallel as in the Bombay 
case the order was for the costs of the proceedings 
Rs. 500 which a pauper obviously could not pay. 

Even having regard to the fact that plaintiff was 
allowed to sue as a pauper we are unable to hold that 
an order making payment of the costs of the adjourn- 
ment a condition of allowing time for amendment of 
the plaint was unlustified. 

The appeal is dismissed with costs. 

Appellant must pay the court-fees. 

(1) (1922) 47 Bom. 1044 
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APPELLATE CIVIL. 
Before Mr. Justice Mya Bu and Mr. Justice Darwood. 


MA NGWE NYUN 
Ue 


MA THWE.* 


Arbitration—Appointment of guardian of minor whether could be made on reference 
to arbitrators—Civil Procedure Code (Act V of 1908), s. 141. 


Held, that the selection of a guardian for a minor cannot be made by 
arbitrators and must be made by the Court, acting under the Guardian and 
Wards Act. 


Ma Hla Win v. Ma Pwe, 2 U.B.R. (1892-96) 407; Mahadeo Prasad v. 
Bindershri Prasad, 30 All. 137; Palaniandi Chetti v. Adaikalam Chetti, 47 


Mad. 459—veferred to. 


Sanyal for the appellant. 


Chatterji fox the respondent. 


Mya Bu and Darwoop, JJ.—these two appeals 
have arisen out of Civil Miscellaneous Proceedings 
Nos. 105 and 111 of 1927 of the District Court of 
Mandalay which granted the respondent’s application 
to be appointed guardian of the person and property 
of one Ma Aye Sein, a minor, but dismissed the 
appellant’s application for the appointment. The 
appellant and the respondent each opposed the other’s 
application, and the decision in one case was by 
consent to govern the fate of the other. During the 
pendency of the proceedings the parties came to an 
agreement and made a joint application praying that 
the matters in dispute between them be referred to 
the arbitration of the three arbitrators named in the 
application, of whom the decision of the majority 
was to prevail. The Court made the reference as 
prayed for, and in due course the majority of the 


_* Civil Miscellaneous Appeals Nos. 64 and 65 of 1927 (at Mandalay). 
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arbitrators made their award in respondent’s favour, 
to the effect that the respondent was, and the appel- 
lant was not, entitled to be appointed guardian of the 
minor, and submitted the same to the Court. The 
appellant then objected to the filing of the award on 
the ground that the Court had no power to refer the 
matter of appointment of guardian of a minor to 
arbitration, and that therefore, the reference itself was 
a nullity. The learned Additional Judge of the 
District Court disallowed the objection, expressing 
the opinion that, there being no provision either in 
the Guardians and Wards Act or in the Second 
Schedule to the Civil Procedure Code prohibiting 
the exercise of the Court’s ordinary power of referring 
disputes to arbitration and having regard to the 
provisions of section 141 of the Civil Procedure 
Code, the Court was empowered to make such 


reference. In support of his opinion the learned 


Additional Judge quoted the case of Ma Hla Win v. 
Ma Pwe (1), which ruled that in view of the various 
allusions in the Guardians and Wards Act to the 
Code of Civil Procedure and having regard to 
section 141 of the Code, the provisions of the Code 
should be followed as far as may be in proceedings 
under the Guardians and Wards Act. The learned 
Additional District Judge’s view, however, appears 
to us to be opposed to the fundamental principles 
of the substantive law of arbitration and also to the 
idea underlying the Court’s function in the matter 
of appointment of a guardian of a minor. It also 
appears that he overlooked the significance of the 
phrase “‘as far as may be” in the authority quoted 
by him. According to the accepted theory that 
the State is the guardian of all its minor subjects, 
the question of guardianship is not one of the 
(1) 11 U.B.R. (1892-96) 407. 
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private civil rights of any private person which he 
is by law allowed to submit to arbitration. This is 
laid down in Mahadeo Prasad vy. Bindershri Prasad 
(1), which also points out that section 131 of the 
Civil Procedure Code deals with procedure and 
procedure alone and does not touch the substantive law 
of arbitration. This case is followed in Palaniandi 
Chetti v. Adaikaiam Chetti (2),in which there is a 
very pertinent dictum to the effect that the selection 
of a guardian could not be referred to arbitrators, 
as it was not a matter of private interest between 
parties, and as the law allowed a reference to 
arbitration only where all the parties interested agreed, 
whereas in a guardianship application the party 
most interested was the minor and he could not 
agree to a reference. 

The course to be followed by the District Court 
in appointing or declaring a guardian is prescribed 
in sections 11, 13, 17 and 46 of the (Guardians 
and Wards Act, and it is designed to satisfy the 
Court that it is for the welfare of a minor thata 
guardian should be appointed and as to the most 
suitable person for appointment. From this it 
appears that the intention of the legislature is that 
the question as to who is the most suitable person 
for the appointment is to be decided by the 
Court. 

For these reasons we hold that the District Court 
cannot in law refer the selection of a guardian to 
arbitration. | 

A perusal of the judgment of the learned Addi- 
tional District Judge shows that his decisions are 
based mainly, if not entirely, upon the award of the 
arbitrators, which, for the reasons stated above, is a 
nullity. 

(1) (1908) 30 All. 137. (2) (1923) 47 Mad. 459. 
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We therefore allow these appeals and set aside 
the orders passed by the District Court in Civil 
Miscellaneous Proceedings Nos. 105 and 111 of 1927. 

The District Court will now proceed with the 
enquiry and dispose of the applications according 
to law. 

We make no order as to the costs of these 
appeals. 


APPELLATE CIVIL. 
Before Mr. Justice Pratt, Officiating Chief Justice, and Mr. Fustice Cunliffe. 


ALIBHAI MOHAMED, a Firm 
v. 
MAHOMED NOORMAHOMED.* 


Limitation Act (IX of 1908), Sch. I, Arts. 182, 183—Burma Courts Act (XI of 
1922), s. 26—Decree of Chief Court governed by Art. 182 and is not a decree 
of High Court for purposes of limitation—Infructuous application for execu- 
tion which is time-barred gives no fresh period for limitation. 


Held, that Art. 182 and not Art. 183 of the Limitation Act applied as regards 
execution of a decree of the late Chief Court of Lower Burma, although an 
application for execution is made in the High Court. The object ofs. 26 of the 
Burma Courts Act was simply to provide for the execution of decrees of the 
Chief Court by the High Court, which succeeded it. It is not intended to 
metamorphose a decree of the Chief Court into a High Court decree so as to 
apply the longer period of limitation attaching to a High Court decree. 

Held, also, that where an application for execution is made, which is time- 
barred, and an order for arrest is made, but no warrant is issued and no pro- 
cess-fees are paid, the application becomes wholly infructuous and cannot give 
the decree-holder a fresh period of limitation under the provisions of Art. 182 
(6) of the Limitation Act. Consequently a second application for execution 
is also time-barred, although presented within three years from the date of the 
infructuous application. 

Bhagwan fethiram v. Dhondi, 22 Bom. 83; Bissessur Mullick v. "Mahahaja 
Mahatab Chunder, 10 Suth. W.R., F.B.R. 8—yreferred to. 

Mungul Pershad y. Grija, 8 1.A. ‘1a3—distinguithed, 


Feejeebhoy for the appellants. 


Rafi for the respondent. 


* Civil First Appeal No. .303 of 1927 from the order of the Original Side in 
Civil Execution No. 302 of 1927. 
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Pratt, C.J.—This is an appeal from a decision of 
the Judge on the Original Side that an application 
for execution was time-barred. The decree, which it 
was sought to execute, was passed by the Chief Court 
on November 30, 1920. 

An application for execution was made on the 6th 
July 1926, notice was issued and declared, duly ser- 
ved, and the Deputy Registrar ordered a warrant of 
arrest to issue. Costs were not deposited and the 
proceedings were closed without issue of warrant, so 
that the application was wholly infructuous. 

_ If the application fell under Art. 182 of the First 
Schedule to the Limitation Act then it was barred. 

The Original Side Judge has heid that the ex parte 
order of the Deputy Registrar of the 6th of July 1926, 
in which he observed that the application appeared to 
fal] under Art. 183, cannot operate as res judicata. 

Of this there can be no doubt. It is obvious there 
has been no decision which can operate as res 
judicata. 

The learned Judge further held that Art. 182 and 
not Art. 183 applied and that the application was 
therefore barred. a 

As regards the applicability of Art. 183 it is 
obvious that clause 44 of the Letters Patent is not re- 
levant. It has, however, been argued with great 
plausibility that under section 26 of the Burma Courts 
Acts all decrees passed by the Chief Court of Lower 
Burma before the commencement of the Act shall 
be deemed to have been passed by the High Court. 

I agree with the learned Original Side Judge that 
the object of the section was simply and solely to 
provide for the execution of decrees of the Chief Court 
by the High Court, which succeeded it. It was not in- 
tended that a decree of the Chief Court should come 
under a different law of limitation simply because 
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it was executed by the High Court. The wording 
of the section is quite definite:—‘‘shall be deemed 
for the purposes of execution to have been passed 
by the High Court”. It does not say that the decree 
shall be deemed the decree of the High Court for 
all purposes. 

It is to my mind clear that the decree in question 
is not a decree of a Court established by Royal 
Charter within the meaning of Art. 183. 

On the assumption that Art. 182 applies it is, how- 
ever, argued that under Art. 182 (6) appellant obtained 
a fresh starting point for limitation from the date of 
the application for execution in “Execution Case No. 
318 of 1926, viz. 26th June 1926. Reliance is placed 
on the ruling of their Lordships of the Privy Council 
in Mungul Pershad Dichit vy. Grija Kant Lahiri 
Chowdhury (1). Their Lordships undoubtedly held 
that assuming that a decree is barred at the date of 
some order made for its execution, such order, 
although erroneously made, is nevertheless valid unless 
reversed upon appeal. Their Lordships, however, also 
held that under the then Limitation Law the decree > 
was not barred. 

The facts of Mungul Pershad Dichit’s case (1) are 
not, however, on ail fours with the present, since in 
that case the property was actually attached and no 
appeal was preferred. In the present instance no 
warrant was issued so the application was wholly 
infructuous. 

Their Lordships of the Privy Council were:.;careful 
to distinguish the facts from those in Bissessur Mullick 
v. Maharajah Mahatab Chunder Bahadoor (2) where, 
there was merely notice on the judgment-debtor after 
the decree was barred, but no order was made. 


(1) (1881); 8 LA. 123; 8 Cal. 51. (2) 10 Suth. W.R., F.B.R. 8. 
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In the later case of Bhagwan fethiram v. Dhandi 
(1), a Bench of the Bombay High Court held after re- 
ference to the case in Mungul v. Grija (2), that where 
a second application, which was time-barred, was 
allowed or subsequently struck off for some fault of 
the applicant, a third application was barred though 
presented within three years of the second. ; 

In that case it was pointed out that there had 
been no adjudication in the time-barred application, 
which was allowed and subsequently struck off, which 
differentiated it from Mungul v. Grija (2). 

The facts in the present appeal are similar. It 
cannot be siad that there was any adjudication in Exe- 
cution Case No. 318 of 1926. The judgment-debtor 
never appeared and the warrant of arrest ordered ex 
parte never issued. On the facts on record it is by 
no means clear the judgment-debtor was aware of the 
application for execution. 

There was not in my opinion sufficient ground for 
holding service effected. The action of the decree- 
holder in not paying the process fees distinctly 
suggests that his real object was to get an application 
recorded for the purpose of saving limitation, but that 
as a matter of fact he did not desire that the judgment- 
debtor should be cognisant of the application. I do 
not consider that an application made under such 
circumstances, which was time-barred, should give 
appellant a fresh period for limitation. I would hold 
that as the previous application was barred, the present 
application is also barred, and-that the mere fact that 
an order was passed for issue of a warrant ex parte, 
though the warrant never issued, cannot validate the 
application and prevent the operation of the Law of 
Limitation. 


(1) (1896) 22 Bom. 83. (2) (1881) 8 I.A. 123; 8 Cal. 51. 
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I would dismiss the appeal with costs. Advocate’s 
fees five gold mohurs. ~ 


CunLIFFE, J.—I agree. This is a novel point which 
in all probability will never arise again. I was at first 
much attracted by the argument put forward on behalf 
of the appellant, based on the provisions of section 26 
of the Burma Courts Act. The material portion of 
this section is as follows:— 


** All decrees passed and orders made in the exercise of any 
jurisdiction other than criminal jurisdiction and all sentences and 
orders passed in the exercise of criminal jurisdiction before the 
commencement of this Act— 


(a) by the Chief Court of Lower Burma, or the Judicial 
Commissioner, Upper Burma, or the Court of the 
Judicial Commissioner of Upper Burma— 


shall be deemed for the purpose of execution to have been passed 
or made by the High Court.” 


It was argued that the full meaning of the above 
must be that any decree of the old Chief Court was 
completely metamorphosed into a High Court decree 
from every standpoint and especially on the question 
of limitation the longer period attaching to a High 
Court decree must accrue. I have come to the con- 
clusion that this was never the intention of the 
Legislature. : 

The enactment merely attempts to smooth away 
any difficulties from an execution point of view, so 
that litigation may be continued to its logical con- 
clusion. 


VoL. VI] RANGOON SERIES. 


APPELLATE CIVIL. 
Before Mr. Justice Baguley. 


MA THEIN KHIN 
v. 


MA U BYU.* 


Limitation Act (IX of 1908), s. 5s —Full period of limitation at the disposal of an 
appellant—Ample time before an event entitling appellant to ask for extension, 
no ground to refuse éxtension—Delay after expiry of period of limitation. 
A person is not bound to file an appeal at the earliest possible moment and 
is entitled to the use of the fulltime allowed bylaw. A Court ought not to refuse 
‘the requisite extension of time to an appellant who could not file his appeal 
on account of illness during the last few days of the limitation period, merely 
‘on the ground that the appellant had ample time before the illness to file the 
appeal. On the other hand once a person’s time has run out, he is not entitled 
to any delay and cannot add the days of illness to the period of limitation as is 
done in the case of time required for obtaining copies of the judgment etc. 


S. Ganguli for the appellant. 
P. B. Sen for the respondent. 


BacuLey, J.—The appellant had a decree passed 
against her on May 2, 1927. She wished to appeal 
and applied for copies, taking two days to get them. 
Limitation for her appeal, consequently ended on 
July 3. She actually filed her appeal on July 8 and 
it was dismissed as time-barred. Against this order 
of dismissal she now appeals. . 

Her ground of asking for exemption is that she 
‘was ill, and the learned District Judge states that he 
is prepared to allow that she was ill for a week or 
so, just before limitation expired, but he says that on 
this ground he cannot allow her exemption because 
she had fifty days or so from the time of the passing 





* Civil Second Appeal No. 748 of 1927 against the judgment of the District 
Court of Toungoo in Civil Appeal No. 120 of 1927. 
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of the decree .until the date when she_ fell, ill in 
which to file her appeal. I cannot regard this as a 
good reason for refusing to allow an extension of time. 
A person is not bound to file an appeal at the 
earliest possible moment, in this particular instance 
she had sixty-two days at her disposal, including the 
time required for filing copies, and she was entitled 
to the use of every one of them. 

In the present case however there. .is..another 
delay to be explained. The appellant has produced 
a medical certificate, which is, on the face of it, in 
order, to the effect that she was ill for about a week 
from June 25th. The learned Judge says that he 
accepts this. The appellant herself says that she 
recovered sufficiently to go to Toungoo on July 5. 
There she met a friend, Maung Win, the Subdivisional 
Judge’s head clerk and asked if she could go to the 
District Judge’s house to file her appeal. He told her that 
it was useless to do so, as she was already time-barred, 
so, instead of coming to Toungoo again and applying 


to the District Judge, she went away to’ Pegu~to 


consult her lawyer. 

Now it is quite clear from this that on July 6 
she was certainly able to file her appeal, for she had 
come to Toungoo to do so on the evening of July 5. 
Once a person’s time has run out they are entitled 
to no more delay at all. They are not entitled to add 
the days of illness to the sixty days of limitation like 
they add the number of days that are required for 
getting copies of the judgment etc. She could have 
put in her appeal on July 6. She might have done 
so on July 5 had she come by an earlier train. 
She did not actually put itin until July 8. This 
final delay is what, in my opinion, bars: her. Even 
allowing her all the time possible and admitting that 
the learned Judge was wrong in saying that she 
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ought to have filed her appeal before she got ill, that —_1928 


last two days is fatal. Ma THEIN 

I therefore confirm the decree of the lower appellate mans 
Court and dismiss this appeal with costs. Ma U Byv. 
Bacutey, J. 





APPELLATE CIVIL. 
Before Mr. Justice Carr. 
MA SHWE PEE 1928 


v. , June 11. 
MAUNG SAN MYO. * 





‘Oral agreement to modify decree—Suit for damages for breach of agreement to 
certify adjustment—Evidence Act (I of 1872), s. 92, no bar to proof of oral 
variation or novation. 


Where a judgment-debtor sets up a verbal agreement by the decree-holder 
to accept some variation or a new contract in substitution of the original decree 
he is not debarred from doing so by s. 92 of the Evidence Act, in a suit for 
damages by him against the decree-holder for wrongfully proceeding with the 
execution of his decree and in contravention of his promise to certify the 
adjustment to the Court. 

Lachhman Das v. Baba Ramnath, 44 All. 258—dissented from. 


Maung Kun for the appellant. 
R. M. Sen for the respondent. 


Carr, J.—The plaintiff’s case in this suit was that 
the defendant had a decree against him for rather 
more than Rs. 350, in execution of which she had 
attached a piece of land belonging to him. There 
were then negotiations between the parties and it was 
agreed that the decree-holder (the defendant) should 
accept Rs. 350 in full settlement of the decree. 
Rs. 329 ‘was paid on the spot and it was further 
agreed that the remaining Rs. 21 should be paid at 
the next harvest. The defendant agreed to certify this 
adjustment to the Court and in fact went to see her 
pleader but not finding him left a petition reporting 


* Special Civil Second Appeal No. 679 of 1927 against the judgment of the 
District Court of Henzada in Civil Appeal No. 98 of 1927. 
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adjustment with his clerk. This petition was 
never filed and the Jand. under attachment was sold 
for Rs. 190. The plaintiff claims damages for the loss 
of his Inad owing to the execution of the decree 
being allowed to proceed after the compromise. 
The Township Judge dismissed the suit but gave no 
substantial reason for doing so. The District Judge 
held that the plaintiff’s case was established and that 
he was entitled to damages and gave him a decree 
accordingly. The defendant now appeals against 
this decree. 

On the facts it is quite clear that the finding of 
the District Court was correct. The only other point 
for consideration is an argument raised for the appellant 
that evidence of the. alleged adjustment of the 
decrée is inadmissible under section 92 of the 
Evidence Act. This argument is based on _ the 
judgment of Mr. Justice Walsh in Lachhman Das 
vy. Baba Ramnath Kalikamliwala (1). The learned 
Judge in that case held that the judgment-debtor 
setting up a verbal agreement by ‘the decree-holder 
to accept some variation, or, as it may also be put, 
some new contract in substitution of the original 
decree, was barred from doing so by section 92 of 
the Evidence Act. I am entirely unable to follow 
this decision. In my opinion there is nothing whatever 
to prevent the parties from entering into an oral 
agreement for the settlement of decrees for money. 
They have the same freedom to do so as to make 
novation of contract by an oral agreement modifying 
the previous written contract so long, of course, as 
the contractis not required to be in writing and 
registered. I find therefore no reason whatever for 
interference wih the decision of the District ‘Court. 

This appeal is dismissed with costs. 

(1) (1921) 44 All. 258. 
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APPELLATE CIVIL. 
.Before Mr. Justice Das. 


MA PAN NYUN 
v. 


MAUNG SIT PHAUNG anp oTHERs.* 


Res Judicata, Principle of—Application of principle to co-defendants—Decision to 
be binding must decide any conflicting issue between co-defendants—Decision 
of fact against plaintiff in former suit cannot bind co-defendants among 
themselves, unless by admission. 


In a former suit in which one siter was the plaintiff and her two brothers 
and another sister were defendants it was held by the High Court on appeal that 
the mother of the parties being a Chinese Buddhist, her daughters were excluded 
from inheritance. The defendant sister was a pro forma defendant though she 
gave evidence in favour of her plaintiff sister. At no time did she admit that 
her mother was a Chinese Buddhist. There was no active contest as to rights 
and no decision thereon as between the defendant sister and her brothers in 
that suit. This sister now filed a suit claiming her share of inheritance in the 
estate of her mother, and made her brothers and the sister (who was plaintiff in 
the former suit) defendants. The trial Court dismissed her claim on the ground 
that she was bound by the High Court Bench decision in the former suit that 
her mother was a Chinese Buddhist. Held, that such decision did not bind the 
present plaintiff under the principle of res judicata. If the relief given to a 
plaintiff does not require or involve a decision of any case between co-defendants, 
the co-defendants will not be bound as between each other by any proceeding 
which may be necessary only to the decree the plaintiff obtains. 


Cottingham v. Earl of Shrewsbury, 3 Hare’s Reports 626—followed. 


Kyaw Din for the appellant. 
Po Han for the 2nd respondent. 


Das, J.—Ma Pan Nyun sued her brothers Sit 
Phaung and Maung Sein Don and her sister Ma Sein 
for a share in the estate of their mother, Ma Myit. 
In Ma Sein v. Ma Pan Nyun, Maung Sein Don 
and Maung Sit Phaung (2 Rangoon, page 94), the 
sister had failed in a similar claim on the ground 
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that as Ma Myit was a Chinese Buddhist, her daughters 
were excluded from inheritance. The defendant- 
respondents in the present case pleaded in the Court 
of first instance that the claim of Ma Pan Nyun was 
res judicata. The learned District Judge of Pyapon 
held that the principle of res judicata did not apply ; 
he held however that since a Bench of the High 
Court had ruled that Ma Myit was a Chinese Buddhist, 
Ma Sein, her daughter, could have no cause of action 
and dismissed her suit. 

There can be no doubt that the latter decision of 
the learned Judge was erroneous. He assumed 
apparently that Ma Pan Nyun admitted that Ma Myit 
was a Chinese Buddhist. Had such as admission 
been made, she would have been bound by the High 
Court’s decision as to the manner of devolution of 
property following on such an admission and her case 
must necessarily have been dismissed. Her pleading, 
however, shows that she made no such admission and 
if the previous decision did not bind her under the 
principle of res judicata, the finding of the High 
Court could in no way prevent her from endeavouring 
to show that in so far as she was concerned, that finding 
was wrong. 

In regard to the principle of res judicata, in might 
at first sight appear that she was bound. She was a 
pro forma defendant in the previous case and gave. 
evidence in favour of her sister and was clearly con- 
vinced that her status was identical with that of her 
sister. Section 11 of the Civil Procedure Code is 
however explicit. Can it be said in this case that the 
status of Ma Pan Nyun was considered and finally 
determined in the High Court judgment? The Indian 
Courts are unanimous in following Cottingham v. Earl 
of Shrewsbury (1), that “if a plaintiff cannot get at 
"”~”s«(t) 3 Hlare’s Reports 626. 22=2°«2«~20@~2~*~*W 
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his right without trying and deciding a case between 
co-defendants, the Court will try and decide that case, 
and the co-defendants will be bound. But if the relief 
given to the plaintiff does*mot~ require or involve a 
decision of any case between co-defendants, the co- 
defendants will not be bound as between each other 
by any proceeding which may be necessary only to 
the decreee the plaintiff obtains.’”’ ‘The test in other 
words is whether it is necessary for the purpose of 
supporting his actual decision for the Judge to decide 
directly or by implication any conflicting issue between 
co-defendants. 

Ma Sein never got within reach of any remedy. 
Her suit was dismissed on considerations which were 
binding on hex irrespective of whether Ma Pan Nyun 
was a party to the suit or not. Clearly, therefore, 
there could exist no active contest as to rights and 
no decision thereon as between Ma Pan Nyun and 
her co-defendants. 

...The appeal is allowed and the case is returned to 
the District Judge for disposal on the merits. Costs 
will follow the event. The appellant is entitled to 
a return of the court-fee paid on the memorandum 


of appeal. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Mya Bu. 
RAMBROSE 


VU. 


KING-EMPEROR.* 


Penal Code (Act XLV of 1860), ss. 182 and 211—Offence committed falling 
within the purview of both sections—Prosecution should be under s. 211 
—Charge before the police and subsequent institution of a proceeding before 
the Court—Criminal Procedure Code (Act V of 1898), s. 195- 

Accused laid a false charge of robbery and hurt in an information before 
the police, which was, after enquiry, thrown out. Subsequently, the accused 
lodged a complaint in Court for the same offence which the magistrate dismissed 
as false on the police report. 

Held, that the accused committed an offence which came both within the 
purview of s. 182 and s. 211 or the Penal Code. An offence under the latter 
section includes an offence under the former section, but the converse does not 


hold good. 


Accused, under such circumstances should be prosecuted under s. 211 of 
the Penal Code on a complaint by the Court according to the provisions of 
s. 195 (1) (8) of the Criminal Procedure Code, and not under s. 182 of the Penal 
Code merely on the complaint of the public servant concerned. 


Bhokteram v. Heera Kolita, 5 Cal. 184; Brown v. Ananda Lal Mullick, 44 
Cal. 650; Empress v. Arjun, 7 Bom. 574; Emperor v. Sarada Prosad Chatterjee, 
32 Cal. 180; Yaggu v. Pala, 2 U.B.R. 95; Queen-Empress v. Raghu Tiwari, 15 
All. 336; Shatk Muhammad Yassim v. King-Emperor, 4 Pat. 323—+veferred to. 


Mya Bu, J.—The petitioner applies to have the 
proceeding in Criminal Regular Trial No. 16 of 1928 
of the Court of the Township Magistrate, Sagaing, 
now pending against him quashed. The proceeding 
was instituted by a complaint laid against the peti- 
tioner by the officer-in-charge of the police-station at 
Sagaing, charging the petitioner with having com- 
mitted an offence punishable under section 182, Indian 
Penal Code. The circumstances that led to the prose- 
cution were as follows :—In the 27th Junuary 1928 the 


_ petitioner went to the police-station at Sagaing and 





* Criminal Revision No. 124B of 1928 (at Mandalay). 
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made allegations against one Bagwandin and Andy to 
the effect that they had jointly committed robbery on 
him, in the course of which, one of them caused 
hurt to him. The facts alleged by the petitioner 
constituted an offence punishable under section 394, 
Indian Penal Code. ‘The police investigated the case, 
found it to be false and finally classified it as 
such : thereupon the petitioner lodged a complaint in 
Court against Bagwandin and Andy on the same facts 
and fer the same offence, and the Headquarters 
Magistrate on receipt of it directed the police of 
Sagaing for enquiry and report. On receipt of the 
ploice report, the Headquarters Magistrate dismissed 
the complaint, classifying the case as “false”. In 
these circumstances, the officer-in-charge of the police- 
station filed the complaint against the petitioner by which 
the trial now sought to be quashed was instituted. 

The information given by the petitioner was of a 
cognizable offence, and it charged the persons named 
by him with having committed the offence. If that 
information was false, the offence committed by the 
petitioner would amount to not merely giving of false 
information under section 182, Indian Penal Code, 
but would also amount to laying of fasle charge 
within the meaning of section 211, Indian Penal Code, 
inasmuch as the information also falsely charged the 
particular persons named with having committed the 
offence mentioned in the information. From a com- 
parison of these two sections of the Indian Penal 
Code, it appears that a person making a false charge 
is liable to be dealt with under either one or the 
other of them, and, as ‘pointed out in Bhokteram v. 
Heera Kolita (1), an offence under section 211 includes 
an offence under section 182. Prosecution for a false 
charge may therefore be either under section 182 or 

(1) (1879) 5 Cal. 184. 
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under section 211—see Emperor v. Sarada Prosad 
Chatterjee (1) and Queen-Empress v. Raghu Tiwari (2). 

Though an offence under section 211 includes an 
offence under section 182, the converse will not hold 
good. It is plain that, where the offence falls under 
section 182 only and not under section 211, a complaint, 
in writing, of the public servant concerned or of some 
other public servant to whom he is subordinate, is 
all that is necessary under section 195 (1) (a) of the 
Criminal Procedure Code, to render the prosecution 
valid. It is also equally plain that, where the offence 
alleged is under section 211 and committed in, or in 
relation to, a proceeding in Court, the prosecution 
must, in order to be valid, be initiated by a com- 
plaint, in writing, of such Court or of some other 
Court to which it is subordinate, under section 195 
(1) (6), Criminal Procedure Code. Therefore where 
information to the police amounting to a false charge 
under section 211, is followed by a complaint to the 
Court based on the same allegations and the same 
charge, the provisions of section 195 (1) of the 
Criminal Procedure Code come into operation, and it 
has been held in Brown v. Ananda Lal Muilick (3), 
that in such a case complaint of the Court is neces- 
sary to the validity of a prosecution of the informant 
under section 211, Indian Penal Code, even if the 
prosecution be in respect of the false charge made to 
the police. As pointed out in Shaik Muhammad 
Yassim v. King-Emperor (4), the same rule will hold 
good irrespective of whether the Court investigated 
the complaint or not. 

Had the petitioner in this case been prosecuted 
for an offence under section 211, Indian Penal 
Code, the case would certainly be governed by the 


(1) (1904) 32 Cal. 180. (2) (1893) 15 All. 336 
(3) (1916) 44 Cal. 650. (4) (1924) 4 Pat. 323. 
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provisions of section 195 (1) (6). What remains to be 
considered is whether in the circumstances of the 
case, the prosecution under. section 182, Indian Penal 
Code, could properly be permitted in spite of the fact 
that the offence has amounted to one under section 
211, Indian Penal Code. 

According to the ruling in Empress v. Arjun (1) 
“Where a person specifically complains that another 
man committed an offence, and does so falsely with the 
object of causing injury to that person, he is guilty 
of making a false charge of an -offence under section 
211 and not unde: section 182.” In Sarada Prosad 
Chatierjee’s case (2) it was ruled that, if the false 
charge was a serious one the graver section 211 should 
be applied and that trial should be full and fair. 

In Jaggu v. Pala (3), in which there were two 
proceedings against the accused, one under section 
211 at the instance of the party aggrieved and another 
under section 182 at the instance of the public 
servant concerned,—it was pointed out that the ordinary 
rule should be followed, and the charge under section 
182 must be abandoned in favour of the more serious 
charge under section 211, Indian Penal Code. © 

In a case like the present one, which came up 
before this Court in Criminal Revision No. 163B of 
1927, where a person prosecuted under section 182, 
Indian Penal Code, contended that the offence fell 
under section 211, Indian Penal Code and the 


prosecution was incompetent except on the complaint. 


of the Court concerned,—Pratt, J., ruled that the 
offence fell under section 211 and a complaint by the 


Magistrate before whom the false charge was made - 


was necessary. 
In view of the above rulings, I consider that, 


although the offence alleged against the petitioner 


(1) (4882)'7 Bom. 184. (2) (1904) 32 Cal. 180. (3) II.U.B.R. (1914-16) 95. 
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falls under both section 182 and section 211, Indian 
Penal Code, proseeutionunder section --182-4s~-quite 
improper. To permit such a prosecution, it will, in 
my opinion, be contrary to the general principle that 
a prosecution for a lesser offence should not be 
launched. when the facts constitute a graver offence. 

For the reasons stated above, I allow the appli- 
cation, and the proceedings before the Township 
Magistrate, Sagaing, are quashed. 


APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Fustice Doyle. 


S.A.S. CHETTYAR FIRM 
dv. 
S.V.A. R.A. FIRM anp OTHERS.* 


Civil Procedure Code (Act V of 1908), s. 73—Order for vateable distribution not. 

a ministerial act—Order revisable by High Court under s. 115 of the Code— 

No inquiry as to ownership of property necessary when ordering rateable 
distribution. 

An order made under s. 73 of the Civil Procedure Code is not a ministerial 

and non-judicial act of a Judge. The High Court can therefore interfere with 


such an order on revision. 
In passing an order for a rateable distribution, a Court is not bound to 


inquire as to whom the property belongs. 


Shankar Sarup v. Mejo Mal, (P.C.) 23 All. 313—referred to. 
Bibi Uma v. Rasoolan, 5 Pat. 445; S. Pillai v. Arunachalam, 40 Mad. 841— 


dissented from. vi Py 


Leach, Ganguli, Chowdhury, Doctor for the 
appellants. 

Foucar, Shaffee, Basu, Venketram for the respond- 
ents. 





* Civil Revision Nos. 321, 327 and 328 of 1927 against the order of the 


. District Court of Pyinmana in Civil Execution Nos. 30, 31 and 32 of 1925. 
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Das, J.—These are applications against the order 
of the District Judge of Pyinmana passed under 
section 73 of the Civil Procedure Code. 

The first question for consideration is whether this 
Court can interfere with an order passed under section 
73 of the Civil Procedure Code. 

It is argued on the authority of a decision of their 
Lordships of the Privy Council in the case of Shankar 
sSarup and others v. Mejo Mal and others (1) that they 
held that the action of the Judge under section 73 was 
merely ministerial and non-judicial and that therefore 
this Court cannot interfere with the same in revision. 
At page 372 of the report their Lordships say as 
follows :— 

“The scheme of section 295 (present section 73) 
is rather to enable the Judge as matter of administra- 
tion to distribute the price according to what seem at 
the time to be the rights of parties without this 
distribution importing a conclusive adjudication on 
those rights, which may be subsequently re-adjusted by 
a suit such as the present. Their Lordships approve 
of the decision on this point in Vishnu Bhikaji Phadke 
v. Achut Jagannath Ghate (2), and they concur in the 
further observation made by the learned Judge in that 
case that the application of the 13th article is also 
precluded by the fact that the order for distribution 
‘was a step in an execution proceeding and was there- 
fore made in the suit in which the decree was made 
which was in process of execution. The order for 
distribution was thus an order in a suit.” 

It is quite clear from those observations that what 
their Lordships where considering in that case was 
whether the 13th article of the Limitation Act applied 
to an order passed under section 295 and that they 
never stated that the order under section 295 was a 


(x) (1901) 23 All. 313. (2) (1884) 15 Bom. 438. 
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ministerial and non-judicial order. On the other hand 
they clearly stated that the order in question was an 


‘order in a suit. That being so, it cannot be stated. 


that their Lordships held that the order under section 
295 was a ministerial order. All that they stated was 
that the scheme of section 295 was to enable the Judge. 
to distribute the price as a matter of administration. 

In this connection reference was made to a decision. 
in the case of Bibi Uma Habiba v. Mussammat 
Rasoolan (1), where Foster, J., states-as follows :— 

“Tt was urged that the matter really was under 
section 47, but it seems to me that the Privy Council 
decision must be deferred to, and this matter must 
be regarded as a purely ministerial act which has no 
element of a judicial decision.” 

I do not agree with the learned Judge in these 
observations. I do not think that their Lordships 
of the Privy Council had ever stated or meant to 
infer that a decision under section 73 was a purely 
ministerial act which had no element of a judicial 
decision. I may also mention the case of Saravana 
Pillai v. Arunachalam Chettiar (2), where the learned 
Judges seem to think that their Lordships of the 
Privy Council had held that an order under section 
73 was a non-judicial order which could not be 
interfered with in revision by the High Court. I do 
not agree with the observations of the learned Judges. 
in that case. I am of opinion that their Lordships 
of the Privy Council did not hold that an order under 
section 73 of the Civil Procedure Code was a minis- 
terial and non-judicial act of a Judge which could not 
be interfered with by the High Court in revision. 
I think that the High Court can interfere with an order 
passed under section 73 of the Civil Procedure Code ° 
under section 115 of the Civil Procedure Code. But: 


“(t) (1926) 5 Pat. 445. (2) (1917) 40 Mad. 841. 
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section 73 of the Civil Procedure Code does not 1928 
provide for any enquiry being made by the Court oo S. | 


when passing an order for a rateable distribution and Hog 

I do not think that the*Judge is bound to make any coyaRpa 

enquiry as to whom the property belongs before making = 

the rateable distribution. ‘ 
In this case the properties were sold as belonging ment oe 

to the three judgment-debtors. It must be assumed 

in this case the properties belonged to them in 

equal proportion. The learned Judge was certainly 

wrong in ordering the same rateable distribution to 

the decree-holders against one or two judgment-debtors. 

I think the proper procedure would be first of all to 

pay off the mortgage decree obtained against Maung 

An and Maung Tha Hlaing out of two-thirds of the 

assets in the hands of the Court: and after that the 

decree-holders against all three are entitled to a rate- 

able distribution out of the asssets left in the hands of 

the Court and, if there is any balance left after paying 

off the decree-holders against all three, then the 

balance will be distributed proportionately to the 

decree-holders against one or two of the judgment- 

debtors taking each judgment-debtor’s share to be 


one-third in the assets. 


Doyte, J.—Their Lordships of the Privy Council 
appear to have considered that a Court acting under. 
section 73, Civil Procedure Code, was acting somewhat 
after the fashion of a Court executing a decree, such 
a Court having no power to go into the matter whether 
such a decree has been obtained by fraud or not, but 
to say that they were administering the order does not 
amount to saying that they were acting in immaterial 
capacity. As regards our power of revision it is‘ clear - 
that the learned District Judge did not adopt any 
principle other than that of convenience in passing 
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the order which we have under consideration. This 
amounted to..a.failure..to exercise jurisdiction which 
justifies interference under section 115, Civil Procedure 
Code. It is not for us to order him to exercise his 
jurisdiction in any direction but he is bound to direct 
his mind seriously to the materials which appear on 
the record and to form his conclusion on them. I 
agree with my brother Das that the learned Judge 
was not bound to hold an enquiry. 


APPELLATE CIVIL. 
Before Mr. Justice Baguley 


MA PYU 
Ue 


K. C. MITRA.* 


Civil Procedure Code (Act V of 1908), ss. 100, ror—Second appeal under the 
Code on an issue of law only—Findings of fact of the first Appellate Court 
cannot be questioned on second appeal. 

Under the provisions of ss. 100, ror, second appeals lie only if the 
decision is contrary to law or if the decision fails to determine some material 
issue of law or if there is any substantial error or defect inthe procedure. S. 100 
says nothing about the findings of fact concurrent or oherwise,and 
therefore the finding of the first Appellate Court upon a question of fact is final, 
if that Court had before it evidence in support of the finding, however unsatisfac- 
tory it might be if examined. 

Durga v. Fewahir, (P.C.) 18 Cal. 23; Pertap v. Mohendranath, (P.C.) 17 
Cal. 291; Ramgopal v. Shamskhaton, (P.C.) 20 Cal. 93—+referred to. 


Doctor for the appellant. 


Sen for the respondent. 


Bacuey, J.—One Po Mya was supposed to be 
the owner of two adjacent pieces of land, Holdings 


No. 77 and No. 78. Holding No. 77 was freehold. 





'* Civil Second Appeal No. ss1 of 1927 against the judgment of the District 
Court of Henzada in Civil Appeal No. 68 of 1927. 
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Holding No. 78 was leasehold. As a matter of fact 
the lease had ‘lapsed; but this does not have any 
bearing on the case. He sold Holding No. 78 and 
two small ‘triangular pieces of Holding No. 77 to 
K. C. Mitra and placed him in possession of the 
land but no registered deed was executed. After- 
wards he purported to sell the whole of Holdings 
Nos. 78 and 77 to the plaintiff, Ma Pyu. The 
defendant finding that the lease had lapsed got a 
fresh lease from Government of the entire original 
Holding No. 78 and the plaintiff appears to have 
abandoned any attempt to get that away from him, 
but she now sues him to recover the two small 
triangular portions of Holding No. 77 on which it 


would seem part of his building had been erected. 


The trial Court decided the case really on the 
issue :— 

“Is the defendant in possession of the suit land 
under the agreement of sale by U Po Mya?” The 
learned Judge found that the defendant was in 
possession of the suit land under the agreement of 
sale and dismissed the case. 

On appeal the learned District Judge agreed with 
this view but said quite rightly that it was necessary 
to see whether the plaintiff had notice of the 
agreement of sale by U Po Mya in favour of «the 
defendant. After examining the evidence he came 
to the conclusion that the plaintiff had notice of the 
agreement to sell and of the occupation of the land 
by the defendant. He therefore dismissed the appeal 
and the plaintiff has come in second appeal to this 
Court. 

The memorandum of appeal is based to a great 
extent on questions of fact. I pointed out to Mr. 
Doctor that in my opinion findings of fact in the 
lower Appellate Court must be regarded as final. 
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Section 100 of the Civil Procedure Code is quite 
clear and section 100..does not mention the word 
“facts”. Section 101 says that no second appeal 
shall lie except on the grounds mentioned in section 
00. It was argued that there was no concurrent 
finding of facts with regard to the question of notice ; 
but that seems to me to be quite immaterial. Section 
100 says nothing about the findings of fact, concur-. 
rent or otherwise. It says that second appeals may 
be filed if a decision is contrary to law, if a decision 
fails to determine some material issue of law or if 
there is any substantial error or defect in the pro- 
cedure, which may possibly have produced error or 
defect in the decision of the case. Reference may 
be given to a few authorities to hold that Courts 
of second appeal must not attempt to extend the scope 
of the section. They are all Privy Council cases. 3 
The first is Pertap Chunder Ghose v. Mohendranath 
Purkait (1). In this ruling at page 298 I find a note 
“Their Lordships must observe that the limitations. 
to the power of the Court by sections 584 and 585 
(now sections 100 and 101) in a second appeal, ought 
to be attended to, and the appellant ought not to be 
allowed to question the finding of the first Appellate’ 
Court upon a matter of fact.” This was a case in 
which the trial Court and the Ist Appellate Court 
appear to have come to two different conclusions. 
with regard to the facts. : 
_ The next ruling is Durga Chowdhrani v. Fewahir 
Singh Chowdhri (2). ‘This is also a Privy Council case 
and at page 30 their Lordships remark: “ Nothing 
can be clearer than the declaration in the Civil 
Procedure Code that-no second appeal will lie except 
on the grounds specified in section 584. No. Court ' 
in India or elsewhere has power to add to or enlarge - 
(1) (1889) 17 Cal. 20r. (2) (1890) 18 Cal. 23. 
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those grounds ... . . . . Itis enough inthe 
present case to say that an erroneous finding of 
fact is a different thing from an error or defect in 
procedure, and .that.there is no jurisdiction to 
entertain a second appeal on the ground of an 
erroneous finding of fact, however, gross or inex- 
cusable the error may seem to be. Where there is no 
error or defect in the procedure, the finding of the 
first Appellate Court upon a question of fact is final, 
if that Court had before it evidence proper for its 
consideration in support of the finding.” In this case 
also the lower Appellate Court had reversed the decree 
of the trial Court on facts. 

The third case is Ramgopal and another v. 
Shamskhaton and others (1) . In this case also quoting 
yet another ruling their Lordships of the Privy 
Council say: “‘It has now been sepeniiiat settled 
that the third court . .. -  . Cannot 
entertain an appeal upon any eucetion as to the 
soundness of findings of fact by the second Court ; 
if there is evidence to be considered, the decision 
of the second Court, however unsatisfactory it might 
be if examined, must stand final.”’ 

We are therefore in this case bound by the facts 
as found by the lower Appellate Court. The learned 
Judge has found as a fact that the building of the 
defendant was standing on the site on the Ist day 
of April 1925 and there is undoubtedly evidence 
which would warrant such a finding being reached. 

P. C. Dey, the plaintiff’s husband, who conducted 
this case for her states that the house stands on the 
site of the two triangular pieces of land now in 
dispute. The sale deed executed in favour of the 
plaintiff is dated the 5th July 1925 and the lower 
Appellate Court has found as a fact that three months 

(1) (1892) 20 Cal. 93. 
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before that date the defendant’s house was standing 
on the site in question. This must be regarded as 
notice of the *defendartt’s: interest’in’the and to the 
plantiff ; for, the plaintiff’s agent P. C. Dey, who is 
her husband, has a shop quite close to the land now 
in dispute. It is therefore not necessary to say any- 
thing further. 
The appeal is dismissed with costs. 


APPELLATE CIVIL: “°°: 
Before Mr. Justice Carr. 


MA NYUN 
v. 


MAUNG SAN MYA AND ANOTHER:*> 


Stamp Act (II of 1899), ss. 35 (a), 36—Promissory-note insufficiently stamped, 
admitted in evidence—Proviso (a) of s. 35 Whether such admission amounts 
to tllegality—Appellate Court’s power to question the admission. 

Held, that where a trial Court admits an insufficiently stamped promissory- 
note in evidence on payment of the duty and penalty, overlooking the fact that 
proviso (a) of s. 35 of the Stamp Act does not apply to a promissory-note,. 
the Court cannot be said to have acted illegally, and having regard to the pro- 
visions of s. 36 of the Act the Appellate Court has no power to question the 
admission of the document, and to reject it on the ground that it was not duly 
Stamped. 

Devachand v. Hirachand, 13 Bom. 449; Khoob Lall v. Jungle Singh, 3 Cal. 
787; Mi Ke v. Nga Kan, Gyi1t1 U.B.R. Stamp 36; Panchanand v. Taramoni 
12 Cal. 64—followed. 

Maung Ba Kywan v. Ma Kyi Kyee, 2 L.B.R. 103—dissented from. 


Paw Tun for the appellant. 
Kin U for the respondents. 


Carr, J.—This was a suit on a promissory-note. 
Both the Courts below have agreed that the plaintiff 
proved the execution of the note. The Township 
Court on that finding gave a decree for the plaintiff, 


* Special Civil Second Appeal No. 52 of 1928 against the judgment of the 
District Court of Tharrawaddy in Civil Appeal No. 102 of 1927. 
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but, on appeal, the District Court reversed that 
decision on the ground that the promissory-note sued 
upon was insufficiently stamped. The facts as regards 
the promissory-note were that it was for Rs. 600 and 
stamped with one one-anna stamp only. As it should 
have been stamped with two-annas the Township 
Judge impounded it and levied the deficient duty of 
one-anna and a penalty of Rs. 5, purporting to act 
under section 35 of the Stamp Act. He was wrong 
in his action, having overlooked the fact that proviso 
(a) to section 35 does not apply to a promissory-note. 
However, he did levy the duty and penalty and 
he did admit the promissory-note in evidence. The 
District Judge was right in his finding that the note 
could not properly have been admitted in evidence. 
He held on the authority of Maung Ba Kywan y. 
Ma Kyi Kyee (1) that section 36 did not apply in 
this case and, therefore, on his finding that the note 
was inadmissible he set aside the decree and dis- 
missed the plaintiff’s suit. In the case relied upon 
by the District Judge Mr. Justice Fox held that section 
36 of the Stamp Act was not applicable to a promis- 
sory-note. He said that the Township Court by 
admitting and acting on the document had acted 
illegally and that that illegality could be corrected 
by an Appellate Court. He remarked that the cases 
of S. A. Ralli v. Caramali Fazal (2) and Chendasapa 
v. Lakshman Ramchandra (3) supported his view. 
That appears to be the latest reported Lower Burma 
decision on this point. There is, however, an Upper 
Burma case, Mi Ke v. Nga Kan Gyi (4) in which 
the Judicial Commissioner, now Sir George Shaw, 
expressly dissented from Mr. Justice Fox’s ruling. 
He said in his judgment that the Bombay cases relied 


(2) (1903) 2 L.B.R. 103. (3) (1894) 18 Bom. 369. 
(2) (1890) 14 Bom. 102 (4) 11 U.B.R. (1907-09) Stamp 36. 
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upon in the Lower Burma decision did not deal with 
the point for determination. I have myself referred 
to those cases and I entirély agree with his view. 

The terms of section 36, Stamp Act, are exceed- 
ingly wide and in their plain ordinary meaning they 
undoubtedly refer to any document which has, in 
fact, been admitted in evidence, and are sufficient to 
cover the case of a promissory-note or of any other 
document to which proviso (a) to section 35 is not 
applicable. There are..a.mumber of other cases in 
which the view taken by Sir George Shaw has been 
taken. These refer to earlier Stamp Acts but there 
is no material difference between the relevant pro- 
visions of those Acts and those of the Act now in 
force. In Devachand v. Hirachand Kamaraj (1), the 
document in question was a promissory-note but the 
Judge of the trial Court held that it was a bond and 
admitted it in evidence on payment of duty and 
penalty. Later, before the suit had been decided, 
his successor formed the opinion that the document 
was a promissory-note and that its admission in evidence 
was illegal. On that ground, therefore, he dismissed 
the suit. A Full Bench of three Judges of the 
Bombay High Court held that the promissory-note 
having once been admitted in evidence could not 
afterwards be rejected on the ground that it was not 
duly stamped. In Khoob Lall v. Jungle Singh (2), 
the trial Court held that the document before it was 
not a promissory-note but a letter of agreement and 
admitted it in evidence on payment of penaity. 
Before the High Court it was argued that the docu- 
ment was, in fact, a promissory-note and that it 
being a promissory-note section 39 of Act XVIII of 
1869 was not applicable. The Calcutta High Court 





(1) (1889) 13 Bom. 449. (2) (1878) 3 Cal..787. 
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held that the admissibility of the document could not 
be questioned in appeal. In Panchanand Dass 
Chowdhry v. Taramoni Chowdrain (1), the document 
in question was held by the trial Court to be a bond 
and it was admitted on payment of duty and penalty. 
The first appellate Court held that the document 
was a promissory-note and was not admissible in 
evidence and therefore reversed the decision. It was 
held by the High Court that the Subordinate Judge 
sitting in appeal had no authority to review the 
question of the admission of the document. It held 
that the Stamp Act, I of 1879, governed the cases and 
that under the third proviso of section 34 of that 
Act, which was essentially identical with section 36 
of the present Act, the admission of the document 
could not be questioned in appeal. All these cases 
are directly relevant to the question now before me 
and they all support what in my view is the plain 
meaning of section 36. In my opinion, therefore, the 
decision of Mr. Justice Fox in Maung Ba Kywan v. 
Ma Kyi Kyee (2) was wrong. I therefore allow this 
appeal, set aside the judgment and decree of the 
District Court and restore those of the Township 
Court. The respondents will pay appellant’s costs in 
all Courts. 
(x) (1886) 12 Cal. 64. (2) (1903) 2 L.B.R. 103. 
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APPELLATE CIVIL. 
Before Mr. Justice’ Das ahd“Mr"Fustice’Doyle. 


U PO MAUNG anpD OTHERS 
Vv. 


U TUN PE anp OTHERs.* 


Civil Procedure (Act V of 1908), s. 92—Alteration or modification of scheme— 
Regular suit essential—Mere application, whether authorised under scheme 
or not, insufficient—Consent of Government Advocate essential. 


A scheme settled by a District Court for the management of a pagoda 
gave no power to the Court to vary the scheme on mere application. Neverthe- 
less on the application of the trustees the Court varied the scheme as to the 
tenure of office and mode of appointment of trustees. 

Held, that where a scheme has been framed under s. 92 of the Civil Procedure 
Code, it cannot be altered or modified except by a regular suit filed by the 
Government Advocate or by interested parties with the consent of the Govern- 
ment Advocate in accordance with the provisions of s. 92 of the Act. 


Veeraraghavachariay v. The Advocate-General of Madras, 51 Mad. 31— 
followed. 


Ba Maw for the appellant. 
Thein Maung for the respondents. 


Das and Dovte, JJ.—In Civil Regular No. 169 of 
1906 of the District Court of Thaton a scheme 
was settled for the management of the affairs of the 
Kyaiktiyo Pagoda and seven trustees were appointed 
for life their tenure of office being otherwise terminable 
only by resignation, misconduct or prolonged absence. 
Rule 26 of the scheme gave the trustees power with 
the permission of the Thaton District Court to frame 
rules for the guidance of the public provided that 
they were not contrary to the formulation of the scheme. 
Rule 26 clearly gave the trustees power only to frame 
bye-laws within the purview of the scheme and was 
not intended to give either themselves or the District 





*Civil Miscellaneous Appeal No. 39 of 1928 against the order of the 
District Court of Thaton, in Civil Miscellaneous No. 56 of 1927. 
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Court power on mere application to vary the original 
scheme. 

In.. Civil..Miscellaneous Case No. .5 .of 1927, the 
District Court of Thaton on the application of the 
existing trustees varied the scheme to the extent that 
the tenure of office of the trustees should be for three 
years, an election to be held triennially on the 1st 
August it being agreed that the existing trustees should 
cease to hold office on the Ist July 1927. 

An election was held on the 7th August 1927, 
and the old trustees who stood for election did not 
secure re-election. Disputes as to handing over the 
trust property led to an order from the High Court 
that the existing old trustees should hold office until 
the result of the election was confirmed by the 
District Court. 

In Civil Miscellaneous Case No. 56 of 1927, the 
District Court of Thaton, after hearing objections as 
to the irregularities in the course of the election, 
confirmed the election of the new trustees. Five 
old trustees have now applied to this Court in appeal 
urging that the holding of the new election is invalid 
since the District Court, Thaton, has no power on 
mere application to vary the original scheme. The 
situation is somewhat piquant since it was on the 
application of the five old trustees that the original 


scheme was varied. This, however, does not operate. 


as an estoppel against them since, if their contention 
be correct, the whole of the proceedings in connection 
with the variation of the scheme were annulled ab 
initio. 

Proceedings in connection with the variation of a 
trust such as the Kyaiktiyo Pagoda Trust are governed 
by section 92 of the Civil Procedure. On a plain 
construction of section 92 it would appear that where 
it is desired to vary the terms of an express trust 
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the proper course to adopt is for the Advocate- General, 
or two or more .persons, with his permission, to 
institute a suit to obtain such variation. But it has 
been held in the past that, where such a trust has 
been constituted by suit, subsequent variation of the 
trust can be made within that suit itself and that no 
fresh suit should be filed. 

In Veeraraghavachariar v. The Advocate-General 
of Madras (1), the law on the subject has been dis- 
cussed at great length-by-a Full Bench of the Madras 
High Court which, after reviewing exhaustively the 
case-law on the subject, has laid down the proposition 
that where a scheme has been framed any modification 
or alteration of the scheme is in effect a new scheme 
and power to frame is--given only subject to the 
conditions specified in section 92 although there may 
be cases in which the Court reserves to itself the 
right to allow a person or persons to apply for a relief 
which will come within section 92 of the Civil Procedure 
Code. 

Our attention has been drawn to U Ba Pe v. U 
Po Sein (2), a Bench“fruling of the Rangoon High 
Court which contains the following passage: “‘ It has 
been repeatedly held that in suits under section 92 
of the Code, which in England would have come 
before the Courts of Chancery, the Court which framed 
a scheme has power to vary it.” This judgment was 
delivered prior to the publication of Veeraraghava- 
chariar v. The Advocate-General of Madras (1). The 
comment quoted is obiter since the point for decision 
in U Ba Pe v. U Po Sein was “that there a Court 
reserves to itself the right to confirm elections held 
under a scheme framed by it under the provisions of 
section 92 of the Civil Procedure Code and where 





(2) (4927) 51 Mad. 31. (2) (1928) 6 Ran. 97. 
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application for confirmation is made by parties on the 
one side in the suit and is opposed by parties on the 
other side, the order is a decree in the suit itself 
and is theréfore appealable as a decree under the 
Code.” It will be seen therefore that the point at 
issue did not come within the purview of section 92 
and that the decision of the Bench was not in conflict 
with the decision of the Full Bench just quoted. We 
are in complete agreement with the conclusions come 
at in Veeraraghavachariar v. The Advocate-General 
of Madras (1)...and,,would merely add that it seems 
to us only right that where the presence or consent 
of the Advocate-General was necessary for the pur- 
poses of formulating a trust scheme his presence or 
consent should equally be necessary for varying it, 
particularly in such a case as the present one where 
the trust affects the interests of the whole community. 
If it were possible by mere miscellaneous application 
to vary the trust it would be possible for a small 
party of local inhabitants to alter the terms of the 
trust to the detriment of worshippers from remote 
parts of the province whose interests it would be the 
duty of the Advocate-General in a regular suit to protect. 

We have been asked to hold that the election is 
valid under the old rules. This we cannot do for 
two reasons (1) because the resignation of the old 
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of their proposed scheme and (2) because it cannot 
be assumed that the electors who would be willing 
to elect trustees for a term of three years would be 
equally willing to elect these trustees for life, although 
the converse proposition might well apply. We there- 
fore hold that the whole of the proceedings commencing 
with Civil Miscellaneous No. 5 of 1927 are void and 


(1) (t927) 51 Mad. 31. 
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that the appellants are still in office as trustees of the 
pagoda. 

We may point out in**passing™that’there are two 
vacancies which should have been filled up under 
the original scheme which provides for seven trustees. 
As the present situation has been created entirely by 
the act of the five appellants they will pay all the 
costs of the litigation. Advocate’s fee in this Court 
five gold mohurs. 


FULL BENCH (CIVIL). 


Before Sir Henry Pratt, Kt. Officiating Chief Justice, Mr. Fustice Cunliffe, 
and Mr. Fustice Ormiston. 


COMMISSIONER OF INCOME-TAX 
v. 
PHRA PHRAISON SALARAK.* 


Income-t ax Act (XI of 1922), ss. 4 (1), 5, 6, 7, 18 (2A), 42—Income “‘ accruing 
and arising,’ meaning of—Source of income, the test—Place of receipt or 
earning—Remuneration paid in foreign territory by foreign Government for 
services rendered in British India—Interpretation of fiscal enactments. 


A Siamese Forest Officer was stationed by his Government at Moulmein 
to collect royalties on behalf of his Government on timber extracted from 
Siamese forests and floated down to Moulmein. He received a remuner- 
ation from his Government which was paid to his credit in Bangkok. He 
was assessed to income-tax in Burma. The Commissioner of Income-tax 
held that his remuneration could not be classed as ‘ salary ’ within the meaning 
of s. 7 (1) of the Income-tax Act, but that the remuneration was a taxable 
cncome under the heading (vi) Other sources.of s. 6 of the Act and that it was 
‘income accruing or arising’ in British India within the meaning of s. 4 of 
the Act. He referred the latter question to the High Court. 

Held, that the words‘ accrue and arise’ (which words may be regarded as 
synonymous) when applied to income are to be governed by the source from 
which the income accrues and arises, not by the place where it is received or 
earned. A subject 1s not to be taxed without clear words to that effect and 
in case of doubt, the burden must not be imposed on the subject. The remune- 
ration paid in Siam to a Siamese official for services rendered in Burma is not 
income accruing or arising in British India. 

* Civil Reference No. 2 of 1928. 
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Board of Revenue, Madras v. Ramanadhan, 43 Mad. 75; Board of Revenue 
v. Ripon Press, 46 Mad. 706; Commissioner of Income-tax, Burma v. Steel 
Bros., 3 Ran. 614; Commissioners of Taxation v. Kirk, L.R. (1900) A.C. 588; 
In re Aurangabad Mills, Ltd., 45 Bom. 1286; Re Rogers Company v. Secretary 
of State, 52 Cal. 30; Sundar Das v. Collector of Gujrat, 3 Lah. 349—eferred 
fo. 


A. Eggar (Government Advocate) for the Crown. 


Daniel for the assessee. 


ORMISTON, J.—This is a reference under section 
66 (2) of the Indian Income-tax Act, 1922, on the 
application of one Phra Phraison Salarak, a forest 
officer in the service of the Siamese Government, 
stationed at Moulmein, where he collects the royalty 
on. timber, extracted from forests in Siamese territory, 
whence it is floated down streams, the earlier of 
whose courses is in that territory. For his services 
he receives remuneration which is paid to his credit 
in Bangkok. He was assessed to income-tax under 
the head of “salary” for the year 1927-28 in respect 
of the total amount so paid to his credit and of the 
value of the rent free quarters enjoyed by him. He 
appealed against the assessment on the grounds, first, 
that the salary paid to him was not “‘salary”’ for the 
purposes of section 7 of the Act, and, secondly, that 
it was not liable to assessment as it did not arise or 
accrue in British India. ‘The Assistant Commissioner 
decided the appeal against him on both points, 
whereupon he asked the Commissioner to refer to the 
Court the following questions :— 

(1) That the income is not salary within the 
meaning of section 7 (1) of the Act, since 
the Siamese Government cannot be regarded 
as the “Government or as a public body 
or association or a private employer. ”’ 

(2) That, in any case, whatever may be the 
classification of the income for the purposes 
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of section 6, such income cannot be said 
to “‘accrue,.or arise in British India” 
within the meainng of section 4 of the Act. 

The Commissioner was of the opinion that the 
remuneration of the applicant could not be classified 
as “‘ salaries’, and therefore, referred only the second 
question. 

By section 4 (1), save as thereinafter provided 
the Act is to apply to all income, profits or gains, as 
described or comprised-in section 6, from whatever 
source derived, accruing or arising, or received in 
British India, or deemed under the provisions of the 
Act to accrue, arise, or to be received in British 
India. Under section 6, save as otherwise provided 
by the Act, six heads of income, profits and gains 
are to be chargeable to income-tax. The first of 
these heads is “‘ Salaries”’ and the sixth is “ Other 
sources’. The Commissioner, having held that the 
remuneration in question cannot be classified under 
the first head, classified it under the = sixth 
head. . 

The question is as to whether the remuneration 
“accrues, or arises”? in British India. The Commis- 
sioner is of the opinion that the remuneration accrues 
or arises in the place where the work is done in respect 
of which the remuneration is given, and that, 
consequently, the work having been done in British 
India, the remuneration is attracted by section 6, 
The Government Advocate has supported this view. 
The expression is not defined in the Act, and no 
authority directly bearing on the point now to be 
decided has been quoted. Reference, however, has. 
been made to a number of authorities where the expression 
has been discussed, and it is suggested that as a result it 
should be interpreted as meaning “earned in” or 
** derived from ”’. 
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In Board of Revenue, Madras v. Ramanadhan 
Chetty (1), it was held under section 3 (1) of the Act 
of 1918, the wording of which is similar to that of 
section 4 (1)ofethe present Act, that a resident in 
British India is not liable to tax in respect of the 
income of a business carried on outside British 
India, where such income is not remitted to British 
India. The case itself is not in point, and the only 
passages in the report to which the Government 
Advocate has directed attention are a discussion by 
Abdur Rahim, Offg. C.J. (on page 82 ) on a possible 
difference between. the phrases “accrues and 
arises”’ and ‘‘accrues or arises’’, and quotations 
by Oldfield, J. (on pages 84 and 85 ) from dictionaries 
as to the meaning of the word “accrue.” From 
these it appears that the primary meanings are “to 
arise or spring as a natural growth or result ”’, to 
come by way of increase” and “to grow or arise” ; 
while as secondary meanings it has “to become a 
present and enforceable right”, and “‘to become a 
present right of demand .” 

Seshagiri Ayyar, J. (at pages 90 and 91) quotes some 
further definitions. In Murray’s Oxford Dictionary 
the words “accrue”? and ‘“‘arise”’ are regarded as 
synonymous. In the Century Dictionary the word 
“accrue” is defined to mean ‘‘to become a present 
or enforceable right to demand”. Stroud defines 
“arising in the United Kingdom” as “ coming into 
the person’s hands in the United Kingdom ”’. 

In Re Rogers Pyatt Shellac & Company v. Secre- 
tary of State (2), Mukerji, J., after discussing theoretical 
distinctions between “ accruing ”’ and “‘ arising ”’ arrives 
at the conclusion that the words denote the same 
idea, or ideas very similar, and that both words are 


“ 


(1) (919) 43 Mad. 75. (z) (1924) 52 Cal. 30. 


601 


1928 


CommMIs- 
SIONER OF 
INCOME-TAX 
v. 
PHRA PHRAI- 
SON 
SALARAK. 


OrMISTON, J. 








602 


1928 





CommiIs- 
SIONER OF 
INCOME-TAX 
vw. 
Pura PHRAI- 
SON 
SALARAK. 


Ormiston, ]. 


INDIAN LAW REPORTS. [VoL. VI 


used in contradistinction to the word “ receive’ and 
indicate a right to receive...They..£epresent, he says, 
a stage anterior to the point of time when the income 
becomes receivable and connote a character of the 
income which is more or less inchoate. These 
definitions do not support the view that income 
accrues or arises in a particular country by reason of 
the fact that it is “earned” in that country. On the 
contrary they go to show that income “accrues ” 
and “‘arises”’ in the counti‘y wheré“there is a right to 
demand payment of it, or where, in fact, it is paid. 
In the case referred the applicant is a Siamese 
Government servant and there is nothing to indicate 
that he has a right to demand payment of his income 
in Moulmein, and, according to the case, it is actually 
paid in Bangkok. 

Commissioners of Taxation v. Kirk (1) was a 
decision of the Privy Council on a New South 
Wales Act which imposed income-tax on incomes inter 
alia (1) “accruing or arising to any person where- 
soever residing from any profession, trade, employ- 
ment or vocation carried on in New South Wales”, — 
(2) ‘‘ derived from lands of the Crown held under 
lease or license issued by or on behalf of the Crown ”’ 
and (3) “‘arising or accruing to any person where- 
soever residing from any kind of property” (with an 
immaterial exception) or from any other source 
whatsoever in New South Wales not included in the 
preceding sub-sections”’. A company in part derived 
its income from the extraction of ore from leasehold- 
lands held from the Crown in that Colony and 
from the conversion in that Colony of the crude ore 
into a merchantable product. It was held that, 
notwithstanding that the finished products were sold 





(1) L.R. (1900) A.C. 588. 
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exclusively outside the Colony, this income was assess- 
able. Their Lordships said that the real question 
seemed to be whether any part of the profits of the 
company were earned or produced.in the Colony. And, 
later in the judgment after pointing out that the word 
“derived” is synonymous with arising or accruing, 
they went on to observe that “there are four processes 
in the earning or production of this income—(1) the 
extraction of the ore from the soil; (2) the conver- 
sion of the crude ore into a merchantable product, 
which is a manufacturing process ; (3) the sale of the 
merchantable product ; (4) the receipt of the moneys 
arising from the sale. All these processes are neces- 
sary stages which terminate in money, and the income 
is the money resulting less the expenses attendant 
on all the stages. The first process seems to their 
Lordships clearly within sub-section (3), and the second 
or manufacturing process, if not within the meaning 
of “trade”? in sub-section (1) is certainly included in 
the words “any .other source whatever in sub-section 
(4)”. 

Their Lordships’ view, therefore, was that it is the 
source of the income which has to be considered, and 
_ not the place where it is received. 

This case was referrd to in In re Aurangabad Mills, 
Lid. (1), a decision under section 3 (1) of the Act 
of 1918. It was there held that the profits of a company 
which are made from manufacture carried on beyond 
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C.J. (at pages 1290 and 1291) after quoting the above 
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Commissioners of Taxation v. Kirk (1) whether the 
profits were notwderived*at-a place where the third 
and fourth processes were carried out, did not arise 
in the case before him because all the four processes 
were carried out in Hyderabad. ‘This case was followed 
in Board of Revenue v. Ripon Press (2). In Commissioner 
of Income-tax, Burma v. Messrs. Steel Bros. & Co., Lid. 
(3), it was held, applying the principles laid down in 
Commissioners of Taxation v. Kirk (1), that in determining 
whether any income, profits or gains arise or accrue “ we 
must not be content to look at the last stage of the accrual, 
but must take into consideration the previous stages as 
well”. The company was non-resident in British India, 
but at mills situate in Burma it worked up commodities 
and raw materials into” forms suitable for use and 
shipped them to the United Kingdom where they were 
sold. It was held that the profits or gains accruing to 
the company in respect of this business must be deemed 
[within section 42 (1) of the Act] to be income accruing 
or arising within British India. 

Sunder Das v. Collegtox of Gujrat (4) and Sir Saiyid 
Ali Imam v. The Crown (5) have been cited. These 
cases deal with the meaning of the expression “ received 
in British India,” which is not part of the reference in , 
this case, and need not be discussed. 

Reference has been made by the Government 
Advocate to section 42 (1) and 18 (2a) of the Indian 
Income-tax Act, 1922. Section 42 (1) provides that in 
the case of a non-resident, all profits or gains accruing 
to him through or from any business connection or 
property in British India is to be deemed to be income 
accruing or arising within British India. The effect 


(1) L.R. (1900) A.C. 588. (3) (1925) 3 Ran. 614, 648. 
(2) (1923) 46 Mad. 706. (4) (1922) 3 Lah. 349. 
(5) (1924) 4 Pat. 210. 
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of section 18 (2a), which was inserted by Act XVI 
of 1925, is to render subject to income-tax any income 
chargeable under the head “salaries”? which is 
payable to the»assessee’out of India by or on behalf of 
Government. These sections do not appear to be of 
assistance in the general construction of the words 
“accruing”? and “arising” in section 4 (1). They 
seem. to be designed to bring within the ambit of the 
tax special classes of cases which would otherwise 
escape. I am unable to appreciate the argument to be 
found in the reference and which is based on the 
position of a salary earner. It is said that in his case 
the salary accrues and arises in the place where he does 
the work, which is in British India, and that it there- 
fore accrues in British India and is taxable. But this 
argument overlooks the fact that the Commissioner has 
expressly held that the remuneration of the assessee is 
not “ salary ”’ and has classified it under “ other sources ”’. 

If the correct principle be that the words accrue 
and arise when applied to income are to be governed 
by the source from which the income accrues 
and arises, it would appear that in the case referred 
that source is to be found in Bangkok rather than 
in Mouimein. The assessee is a Forest Officer in the 
service of the Siamese Government. It is not stated 
that his remuneration is in the nature of a commission 
on the amount of revenue collected. On the contrary it 
is said to be 600 ticals per mensem. The inference 
to be drawn is that he would get his remuneration 
qua Forest Officer, whether he worked in Moulmein 
collecting royalty, or whether he worked in Siam in that 
or any other capacity. From this point of view his 
remuneration accrues and arises in Bangkok where 
it is payable and is in fact paid. If on the other 
hand we are to have regard to the definition of the 
words, the only place where it would seem that 
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there is a present and enforceable right on part of 
the assessee to demand the remuneration and where 
it comes into his hand, is also Bangkok. 

In conclusion I may refer to the observation of 
Sir Shadi Lal, C.J., in Sundar Das v. Collector of 
Gujrat (1) after citing the rule of interpretation 
applying to fiscal enactments, that “It is a sound 
principle that the subject is not to be taxed without 
clear words to that effect; and that im dubio, you 
are always to lean against the construction which 
imposes a burden on the subject.” The Government 
Advocate expressed the view that the Legislature 
had advisedly refrained from defining the terms 
accruing and arising. In my view the meaning of 
the terms, as applied to the facts of case is as above 
stated and is perfectly plain. If, on the other hand, 
the meaning is ambiguous, the sound principle 
enunciated by Sir Shadi Lal is applicable and it 
ought to be applied. 

I would answer the question referred by saying 
that the income the subject-matter of the reference 
cannot be said to “‘accrue or arise in British India ”’ 
within the meaning of section 4 of the Indian 
Income-tax Act, 1922. 


Pratt, C.J.—I have had the advantage of read- 
ing my brother Ormiston’s judgment and I concur 
in his proposed answer to the reference. 

We are asked to decide whether salary paid in 
Bangkok by the Siamese Government to the credit of a 
Siamese Forest Officer, who collected at Moulmein 
royalties on timber extracted from Siamese forests and 
floated down to Moulmein, is income accruing or arising 
in British India within the meaning of section 4 of the 
Income-tax Act. 


(1) (1922) 3 Lah. 349. 
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The officer in question resides in Moulmein, 
presumably for the purposes of his work of collecting 
royalities. We are not asked to decide whether the 
income is “ salary’ within.the,meaning of section 7 (1) 
of the Act, nor whether the portion of the pay 
remitted from Bangkok to Mr. Salarak in Moulmein 
can be said to be “received” within the meaning of 
section 4 (1). . 

It has been argued by the Government Advocaje 
that for the purposes of the present reference the 
words “accruing and arising” must be construed as 
equivalent to “ earned ”’. 

None of the cases cited is an authority for this 
contention. 

Had the Legislature intended to include income 
earned in British India within the meaning of income 
“accruing or arising” there, it would have been 
perfectly simple to say so. 

I do net consider salary paid in Siam to a 
Siamese official for services rendered in Burma can 
under the circumstances be regarded as income 
arising or accruing in British India. 

The respondent will be allowed the costs of the 
reference. Advocate’s fee seven gold mohurs. 


CunuirFE. J.—I also concur. The scope of this 
Reference has been very much narrowed. The 
Commissioner has satisfied himself of the answer to 
the first proposition put forward by the respondent. 
In that regard the Commissioner holds the view that 
the respondent’s income does not come under the 
head of “ Salary” within the meaning of section 6 of 
the Act. Nor did the respondent (very wisely, I 
think) suggest to the Commissioner that he should 
ask the opinion of the Court as to whether the 
emolument which he (the respondent) is paid by the 
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Siamese Government is received in British India. 
All we have» to»dox-herexds to decide,..as .my..brother 
Ormiston has pointed out, whether such emolument 
accrues or arises in British India. It has been held 
on several occasions that there is no difference 
between the two words “ profits”’ or “ gains ” which 
are used in the section we are considering. I am 
inclined to think that there is no real difference in law 
between the words “accruing”? and ” arising.”” Some 
authorities have thought that the word “ acern¢é*’~sug- 
gests a periodical right to money and the word “ arise ” 
suggests only a single right or possibly the beginning 
of a periodical right. But these views seem to me to 
be refinements and over-refinements of the language of 
the Statute. To my mind, the double expression 
“‘accruing and arising ’”’ connotes the source from 
which the right to obtain money springs. Un- 
doubtedly the source here was in the kingdom of 
Siam, remuneration from the Siamese Government 
to one of the officers of their Forest Service. In 
my view, too, the expression “accruing or arising’? 
is used in contradistinction to the word “ received,” 
but, as I have pointed out, we are not considering 
the question of where the money was actually 
received or to what place it was remitted after its 
receipt which may be the same thing in Law as 
“received.” It was very strongly urged upon us that 
the real meaning of “accruing” and “ arising” as 
applied to the income of the respondent was to be 
found in the place where the income was earned; 
but, for the reason mentioned above, I do not agree 
» with that view. . 
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APPELLATE CIVIL. 
Before Mr. Justice Chari. 


AFAZUDDIN 1928 
v. June 23. 
HOWELL anpb OTHERS. * 


Court-sale—Highest bidder for immoveable property—Sale when complete—Fall 
of the hammer—Acceptance by Court-officer essential—Bid on fall of hammer 
is still an offer—Civil Procedure Code (Act V of 1908), O. 21, 7. 84. 


The highest bidder at a Court-sale of immoveable property becomes the 
purchaser thereof not when the bid is accepted by the fall of the hammer, but 
when the presiding officer of the Court has accepted the bid and declared the 
bidder to be the purchaser. The Court can accept or reject the bid which is 
still an offer when the hammer falls, and likewise the bidder is at liberty to 
withdraw this offer until the Court has accepted it in the above manner. 


Jaibahadar v. Matukdhari, 2 Pat. 548—referred to. 


Tun Aung Gyaw for the appellant. 
Feejeebhoy for the respondent. 


Cuari, J.—This case comes before me for disposal 
on a point raised in my judgment some time ago. 
As the point was one which was raised by me after 
the argument had closed, I posted the case for further 
argument which was heard only to-day on account of 
_some of the parties being dead and their legal 
representatives having to be brought on the record. 

The point now for consideration is whether a 
person who has not been declared a purchaser of 
immoveable property in a Court auction sale, but: 
whose bid had been accepted by the fall of the 
hammer and who fails to deposit the 25 per cent. of 
the amount of his purchase-money, can be made liable 
for the difference in price when the property is sold 
immediately after. 


* Civil Second Appeal No. 47 of 1925 against the order of the District 
Court of Pegu in Civil Miscellaneous Appeal No. 238 of 1924. - : 
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I have already dealt with the facts of the case in 


ArAZuDDIN my previous judgment and I have drawn attention 
Howrt. ann to the fact that even the Bailiff is not quite sure 


OTHERS. 


Cuart, J. 


whether the person withdrew his offer before or after 
the fall of the hammer. I thought at first it was 
necessary to remand the case for a finding whether 
the defaulting bidder had actually been declared to 
be the purchaser, but it is unnecessary in view of the 
evidence of the Bailiff. In the case to which I 
refer in my judgment, Jatbahadar Fha v. Matukdhari 
Jha (1), it was held that an execution sale is not 
complete until the presiding officer of the Court has 
accepted the bid and declared the bidder to be the 
purchaser under Order 21, rule 84. That rule 
clearly states that the bidder shall pay the 25 per cent. 
deposit only after such declaration. In the Patna 
case, it is stated that the -presiding officer of the 
Court to whom an order declaring that a person has 
purchased the property is submitted for signature 
should enquire before signing the bid from the 
persons present in Court whether there is any advance 
on the highest bid given by the officer who con- 
ducted the sale.. This shows beyond all doubt that the 
highest bid at\ the time when the hammer fell was 
merely a conditional bid, which it was open or not 
to the Court to accept. If it is open to the Court 
to accept the bid or reject it, it must equally be 
open to the purchaser to withdraw his offer before 
it is accepted by the Court. 

The learned advocate for the respondent wants 
to draw a distinction “between the contract of an 
ordinary person and a bid at an auction sale. I fail 
to see any distinction whatever and if a bid can be 
kept hanging by the Court, it can equally be 


(1) (1923) 2 Pat. 548. 
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withdrawn by the bidder. Two cases reported in 
unauthorised reports, Faxil Meah v. Prosanna Kumar 
Roy (1) and Ratnsami Pillat v. Sabapathy Pillai (2) 
deal with .the.-same»point. In the first case, the 
Calcutta High Court held that an execution sale is 
not concluded when property is knocked down to a 
bidder, even though he had made the necessary 
deposit of 25 per cent. and the bid had been accepted 
by the Nazir. In the Madras case, where the person 
conducting the sale was a receiver and not a bailiff, 
the High Court held that it is the acceptance by the 
Court that constitutes the contract and that therefore 
the person who asserts that the Court officer had 
power to bind the Court by acceptance must prove 
it. Under the rules of the Civil Courts Manual, the 
bailiff is undoubtedly the officer of the Court who is 
authorised to conduct the sale, but this does not 
imply any power ‘to accept an offer on behalf of the 
Court or to make a declaration that a bidder has 
become a purchaser. 

I hold, therefore, that it is open to a bidder to 
withdraw his offer, since his bid is nothing more 
than an offer, until that offer has been finally accepted 
by the Court and declaration made that he is the 
purchaser. His liability to made a deposit of 25 per 
cent. of the purchase-money only arises after such a 
declaration is made. As he has withdrawn the offer 
before the declaration, he cannot be held liable for 
any deficiency of price on a re-sale. I therefore 
allow the appeal and set aside the order of the 
lower Court directing the appellant to pay the 
deficiency. As the appellant’s nephew bought the 
property, he ought to be satisfied with the property 
and there will therefore be no order for the costs of 
the appeal. 

(1) 68 Indian Cases 305. (2) 82 Indian Cases 793. 
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APPELLATE CIVIL. 
Before Mr. Justice Baguley. 
BASUDEV 


v. 
BIDESHI anp ANOTHER.* 


Civil Procedure Code (Act V of 1908), O. 41, r. 17—Non-appearance of appellant 
—Dismissal of appeal for default—Dismissal of appeal on merits illegal— 
Civil Procedure Code (Act XIV of 1882), s. 556—Difference in wording— 
Court’s power to adjourn appeal. 


Where an appellant or his advocate does not appear when the appeal is 
called on for hearing, the Court should, if it thinks fit, dismiss the appeal fot 
default of appearance, but not dismiss the appeal on the merits. ‘The wording 
of O. 41, r. 17 of the Code is not the same as the wording of the corresponding 
s. 556 of the old Code, but it does not give the Court power to go into the 
merits of the appeal. It enables the Court to adjourn a case if it thinks fit. 


Muhammad v. Manavikrama, 45 Mad. 882—followed. 


N.K. Bhattacharya for the appellant. 
P. B. Sen for the respondents. 


BacuLey, J.—This is an appeal against a decree of 
the District Court of Insein confirming-a decree passed 
by the Township Court of Insein. 

The history of the appeal in the lower Court is 
rather peculiar. It was filed on the 13th June and 
admitted the next day after hearing the appellant’s 
advocate. It was adjourned twice and then on the 
29th July, when advocates for both sides were present, 
the learned Additional District Judge came to the 
conclusion that another witness ought to be examined. 
He cited that witness and examined him. It was then 


found that some documents were missing and they were 


sent for. Finally, on the 2nd September 1927, the case 
came up for hearing. The documents apparently had 
still not been received. The appellant’s advocate asked 
for an adjournment as he was engaged. elsewhere 





* Civil Second Appeal No. 733 of 1927 against the judgment of the 


District Court of Insein in Civil Appeal No. 41 of 1927. 
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The learned Judge refused the adjournment, but 
gave him an hour and a half in which to deal with 
his other work, The hour and a half expired and 
another half hour and as the appellant’s advocate still 
had not come, the learned Judge stated in the 
diary that he would pass orders without the help of 
the advocate. Whether the advocate for the respondent 
still remained present is not clzar from the diary 
order, but when the matter was argued before me by 
the same advocates who appeared in the lower 
Appellate Court, no stress was laid on the fact, if it 
were a fact, that the respondent’s advocate was still 
present. The order of the lower Appellate Court when 
passed dismissed the appeal on the merits and there- 
fore the appellant will be debarred from questioning 
any finding of fact in second appeal. 

The question before this Court is whether the 
lower Appellate Court had power to pass an order on 
the merits without having heard the appeilant’s advocate 
in full. 

There appears to be a case similar to the present one 
in the Madras rulings Muhammad v. Manavikrama (1). 
In this case, what happened before the lower Appellate 


Court was that there was no appearance on_ behalf 


of the appellant and the lower Appellate Court 
passed an order dismissing the appeal on the merits. 
Both Judges on the Appellate Bench passed separate 
orders in which they came to the conclusion that an 
order dealing with the merits in the absence of the 
appellant’s advocate was an illegal order. Under the 
previous Code, there is ample authority for holding 
that an appeal dismissed under these circumstances 
must be one dismissed for default, but the wording 
of Order 41, rule 17 is not quite the same as the 


(1) (1922) 45 Mad. 882. 
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wording of old section 556. The present order runs: 
“Where, on the date fixed....... . . the appellant does 
not appear when the appeal is called on for hearing, 
the Court may make an order that the appeal be 
dismissed.”’ The old section ran: “‘the appeal shall 
be-dismissed for default.” The point for consideration 
is whether the present wording of the section makes 
it possible for a Judge to dismiss an appeal on its 
merits. In the Madras case quoted, the Bench were 
of opinion that consideration of the merits could not 
be gone into when Order 41, rule 17 applied. There 
seems to be an absence of authority on the point, this 
being the only officially reported case. ‘There are two 
unofficially reported decisions of the Patna High Court, 
each by a single Judge, but as these two decisions are 
directly at variance to one another, it is impossible to gain 
much idea from them. My own view is that Order 41, 
rule 17 is intended to give the Court power to adjourn a 
case if it thinks fit. It seems distinctly unfair that for 
default the Appellate Court may pass an order without 
hearing the appellant’s advocate or without hearing the 
appellant, which will entirely preclude him from ever 
afterwards questioning the findings of fact. 

This being the case and following the Madras 
ruling, I set aside the order of the learned Additional 
District Judge as ultra vires and I direct him to 
restore the appeal to the file and dispose of it according 
to law. As this trouble has arisen through the default 
of the appellant, I direct that he do pay the costs of 
respondent in this Court whatever may be the outcome 
of the appeal and he will also pay the costs of the 
respondent already awarded to him in the Court of 
the Additional District Judge. When the District 
Court comes to a fresh finding after hearing both 
sides, it will pass an order for costs independent of 
its first order. 
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APPELLATE CIVIL. 
Before Mr. Justice Baguley. 


MAUNG CHAN NYEIN AND OTHERS 
v. 
MAUNG PWE anpD ANOTHER.* 


Customary right to receive “‘ water-fall”’ (yegya) for cultivation—Owners of 
adjoining undulating land—Such right not an easement under the Indian 
Easements Act (Act V of 1882)—Act not applicable in Burma—Act therfore 
no impediment to establish right by custom. 


In Burma it is open to a person to establish a customary right to receive 
a “ waterfall” (yegya) from an adjoining higher Jand on to his own for the 
purposes of his cultivation without interruption from the owner of the higher 
land. Such a customary right does exist in the dry zone in Burma where the 
land is undulating and where the lower ground is cultivated with the aid of a 
catchment area attached to it. Such aright would not be an easement under the 
Easements Act, but as the act does not apply in Burma, its definitions and its 
terms do not bind the Courts in Burma. 


Maung Ni for the appellants. 


Jaganathan for the respondents. 


Bacutey, J.—In this case the appellants claim the 
land in dispute. In the first place it seems to have 
been filed before the Township Court of Taungtha as 
a suit for an injunction restraining the defendants from 
entering upon and working the land and directing 
them to remove the kazins. The claim seems to have 
been then that the plaintiffs owned certain lands which 
they cultivated and certain lands which they did not 
cultivate but from which water ran down on to their 
cultivable land. The Township Court dismissed the 
suit and the plaintiffs appealed to the District Court. 
The District Court passed an order remanding the case 
for disposal on certain issues, the plaintiff's ground 
having been changed from that of ownership of the 


* Special Civil Second Appeal No. 707 of 1927 against the judgment of the 
District Court of Myingyan in Civil Appeal No. 51 of 1927. 
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land entered upon by the defendants to the fact that 
they had the right to receive the water flowing down 
from that land. In fact, they changed their basis from 
that of ownership of the land occupied by the defen- 
dants to that of having an easement to receive water 
from that land. The case came back to the trial Court 
and then apparently the whole file was burnt. The 
present file has been reconstructed from copies and 
such like. The issues framed by the District Court 
when it remanded the suit were :—... 

(1) Has the surface water flowed from the 
disputed land to the plaintiff’s lands 
adjoining thereto ? 

(2) If so, how long have they enjoyed the right 
of use of it ? 

(3) Are they entitled to contiue the right? 

The trial Court proceeded to determine these issues. 
The learned Judge answered the first issue in the 
affirmative. He answered the second issue by saying 
that the right has been enjoyed for more than 25 
years and he answered the third issue in the affirma- 
tive also. The defendants appealed to the District 
Court and in appeal the learned Additional District 
Judge took up the position that the mere right 
to receive surface water not flowing in a _ stream 
and not permanently settled in a pool or tank or 
otherwise could not be acquired by easement. He 
deduced this from section 17 (c) of the Easements Act. 
He therefore allowed the appeal and dismissed the suit 
with costs in both Courts. In doing so he overlooked 
two points. The first°is that the Easements Act does 
not apply to Burma; and the second is that he has 
made a main point the fact that there is no evidence 
that the water flows in a stream or in a definite channel. 
As a matter of fact, his predecessor had framed no 
issue on that point and, therefore, it is quite natural 
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that there was no evidence on the point. For all we 
know the water may have flowed in a stream. I notice 
that one of the witnesses does refer to the blocking of 
the “ water-course.” 

It is necessary I think-to clear-away~all-idea of the 
Easements Act which does not apply in this country. 
This land is apparently in the dry zone and there is 
ample evidence to show that it is the custom in this 
part of the world, where the land appears to be 
undulating, for only the lower ground to be cultivated 
and for each piece of lower ground to have a kind of 
catchment area attached to it. This is referred to in 
the evidence as “ yegya,”’ in some places, which is trans- 
lated sometines as a “ water-fall.” This custom is 
admitted by the defendant himself for he says in his 
evidence in cross-examination that in that place people 
mostly keep “‘ water-falls, the water resources for the 
fields. The plaintiff’s land enjoyed the water that falls 
from the land now in dispute and nowhere else”’. 
Further on he says: “‘ We cannot cultivate the place 
if it is kept as the water resources for the other fields.” 
In other words, the defendant himself admits that in 
this neighbourhood areas of land which are termed 
“water resources’ are recognised and that one culti- 
vator will not encroach upon the water resources of 
another man’s fields. It is quite clear that he has done 
so. In fact, he admitted it himself. No doubt in the 
ordinary way a right merely to receive surface water 
would not be recognised by the Courts as an easement 
and if the Indian Easements Act applied the Courts 
would be prevented from recognising such a right. 
But as the Act does not apply in Burma there is 
nothing to prevent the Courts recognising an existing 
custom which is obviously a proper custom and 
possibly a custom without which there could be no 
cultivation in this area at all. I hold that the Courts 
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can recognise an easement as acquirable by custom so 
long as they are not forbidden to do so by express 
statute and here there is no statute preventing it. The 
plaintifis have had this right for over 25 years. One 
witness deposes to the right as having existed for as 
long as 40 years, and in that length of time an 
easement could be acquired. 

I have had quoted by the respondents the case of 
Ma Hnin Nyo v. Maung Kyin Thu (1). This is a very 
old ruling by the Judicial Commissioner of Upper 
Burma in 1892. ‘There was no question in that case 
of any custom applying to cultivators for the local 
area and I am unable to follow the learned Judicial 
Commissioner when he applied the Easements Act to. 
Burma, the Act not so far having been extended here. 
The other case quoted before me is Debi Pershad 
Singh v. Foynath Singh (2). This was a case between 
riparian owners and is not applicable to the present 
case at all. 

I therefore set aside the judgment and decree of 
the first Appellate Court and restore those*of*the’ 
Township Court. The defendants will pay the costs 
of the plaintiffs throughout. 


(1) rz U.B.R. (1892-96) 642. (2) (1897) 24 Cal. 865. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Maung Ba. 


KING-EMPEROR 
V- 
MA KALAY MA AND ANOTHER. * 


Railways Act (IX of 1890), s. 113—Proceedings to recover fare and excess charge 
are not criminal proceedings—Magistrate can recover fare and charge as if 
it were a fine—Illegality of imposing fine and imprisonment in default. 


Proceedings under s. 113 of the Railways Act against a person before a 
Magistrate for the purpose of recovering excess charges and fares are not a 
prosecution for a criminal offence. ‘The Magistrate can direct the passenger to 
pay the fare and excess charge and if he does not pay, proceed to recover them 
from him as if it were a fine. He has no power to impose a fine on the passen- 
ger or to order a sentence of imprisonment in default of payment. 


Maunc Ba, J.—The Magistrate was quite correct in 
considering that section 112 of the Railways Act did 
not apply to this case and that action could only be 
taken under sub-section (2) of section 113, but his 
procedure under this latter section was _ entirely 
misconceived. An application under sub-section (4) 
of section 113 of the Railways Act is not a prose- 
cution for a criminal offence. It should be registered 
as a Criminal Miscellaneous Case and not as a Regular 
Trial. The Magistrate, on an application under this 
section, has no power to fine the respondent or to 
order a sentence of imprisonment in default of such 
fine. All that the Magistrate can do is to direct the 
respondent to pay the fare and excess charge, referred 
to in sub-section (3) of section 113, and then proceed 
to recover it as if it were a fine. In fact, the 
Magistrate is compelled to do this and has no 
authority to enter into the merits of the matter. 
The Magistrate should study the provisions of section 


* Criminal Revision No. 686a of 1928 against the order of the Township 
Magistrate of Pyinmana in Criminal Regular Trial No. 124 of 1928. 
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113 and section 132 of the Railways Act, and also 
General Letter No. 17 of 1926 of this Court, which 
sets out the circumstances under which a _ person 
proceeded against under section 113 may be detained 
in custody. 

Consequently in the present case the fines of Rs. 7 
each, imposed on the two respondents, and _ the 
sentence of ten days’ simple imprisonment passed in 
default of payment were entirely illegal. All that the 
Magistrate could do was to order each of the respon- 
dents to pay the deficit railway fare of six annas 
and six pies, plus an excess charge of the same 
amount. Consequently the amount of deficit fare 
plus excess charge to be recovered from each respon- 
dent was 13 annas. This amount should now be 
deducted from the amounts of fares and fines deposited 
by the respondents and the balance should be refunded 
to them. The amounts so recovered under sub- 
section (4) of section 113 must be paid to the Railway 
administration. It is noticed that in regard to the 
deficit fares of 13 annas already recovered this has 
not been done. 
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APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Doyle. 


K.V.A.L. CHETTYAR FIRM 
UV. 


M. P. MARICAR.* 


Auction-purchaser at Court-sale—Whether he can apply to set aside sale under 
O. 21,7. 90, of the Civil Procédure Code (Act V of 1908)—*“‘ Interests affected 
by the sale’’, meaning of. 


An auction-purchaser at a Court-sale cannot apply under the provisions of 
O. 21, r. 90, of the Civil’Procedure Code to set aside the sale on the ground 
-ef fraud or material irregularity. He is not a person “‘ whose interests are 
affected by the sale ” within the meaning of that rule. His interests come into 
effect after the sale, whilst the rule applies to interests existing at the time of 
the sale. 


Khatro Mohan v. Sheikh Dilwar, 3 Pat. L.J. 506—/ollowed. 
Ravinandan Prasad v. Jagarnath, 47 All. 479; S.N.V.R.S. Chettyar v. 
N.L.M. Chettyar Firm, 5 Ran. 516—dissented from. 


K. C. Bose for the appellant. 
N. N. Burjorjee for the respondent. 


Das and Doy.te, JJ.—The respondent, who was 
the auction-purchaser, applied for the sale to be set 
aside on the ground of fraud under Order XXI, 
rule 90, of the Code of Civil Procedure. The Dis- 
trict Court set aside the sale, and the decree-holder 
has now appealed against that order. 

It is contended before us that an auction-purchaser 
is not a person whose interests are affected by the 
sale under Order XXI, rule 90, of the Code of Civil 
Procedure. It is admitted that if he is not a person 
whose interests are affected by the sale he cannot 
apply under that Order to set aside the sale. 

We have no hesitation in holding that the words 
“whose interests are affected by the sale” in the 


* Civil Miscellaneous Appeal No. 37 of 1928 against the order of the District. 


Court of Insein in Civil Execution No. 24 of 1926. 
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above-mentioned order mean persons who have some 
interest in theproperty at the time of the sale. 
The auction-purchaser’s interest only comes into effect 
after the sale, and it cannot be said that his interests 
are in any way affected by the sale. 

Our attention was drawn to a decision of Brown, J., 
in the case of S.N.V.R.S. Subramanian Chettyar v. 
N.L.M. Chettyar Firm and others (1). In that case 
Brown, J., following a decision of the Allahabad, High 
Court in the case of Ravinandan Prasad v. Fagar- 
nath Sahu (2), held that an auction-purchaser is 
a person whose interest is affected by the sale, 
and, therefore, could apply under Order XXI, rule 
90, of the Code of Civil Procedure, to set aside. 
the _ sale. 

We must say that we do not agree with this 
decision of Brown, J. The reasoning of the learned 
Judges of the Allahabad High Court in the case of 
Ravinandan Prasad v. Jagarnath Sahu does not 
appear to us to be sound. ‘The learned Judges seem 
to think that the use of the work “ interests ” “instead 
of ‘interest’? in the rule makes a difference in the 
meaning of the words in that rule. We must say 
that we cannot follow this reasoning. 

It is quite clear to our mind that the word 
“*interests’? mentioned in that rule refers to interest 
existing at the time of the sale and not to interest 
created by the sale. The only rule under which an 
auction-purchaser can apply to set aside the sale is 
Oder XXI, rule 91, of the Code of Civil Procedure, 
and if the Legislature had intended to allow an 
auction-purchaser to apply under Order XXI, rule 
90, of the Code of Civil Procedure, his name would 
have been specifically mentioned in that rule. 


(x) (1927) 5 Ran. 516. (2) (1924) 47 All. 479. 
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We are fortified in this opinion by a decision of 
the Patna High Court in the case of Khetra Mohan 
Datta v. Sheikh Dilwar (i). Brown, J., was mistaken 
in thinking that the Patna Law Journal was not an 
authorized report. It was the authorized report of 
the Patna High Court till the Patna series of the 
Indian Law Reports was started. 

We therefore, allow this appeal and set aside the 
order of the District Judge with costs three gold 
mohurs in both Courts. 


APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Justice Cunliffe. 


CHAN PYU 
v. 
SAW SIN AND OTHERS. * 


Chinese Customary Law—Customary right to make a will and law of inheritance— 
Burmese Buddhist Law, how far applicable to domiciled Chinese—Burma 
Laws Act (XIII of 1898), s. 13—Buddhist law in Burma, whether it means 
only Burmese Buddhist law—Principle of Ma Yin Mya’s case whether 
applicable to marriages alone or also to succession and testamentary dis- 
positions—Lex contractus avd lex fori—Keittima adoption, requisites of 
—Custom to have force of law, requisites of —Importation of foreign custom— 
Personal law carried to other parts of Empire by emigrants—Principle of 
justice, equity and good conscience. 

A Chinese Buddhist whose domicile was Burma married a Burmese 
Buddhist lady. He was also a Taoist and a Confucian and observed many 
Chinese customs. He died leaving a will. Plaintiff claimed to be the keittima 
adopted son of the deceased and contended that Burmese Buddhist law applied 
in this case and that therefore the deceased was not entitled to makeawill He 
claimed inheritance on an equality with the natural sons of the deceased. 


Held, on the evidence that plaintiff had failed to prove that he was a keittima 


son and had no claim to inherit under Burmese Buddhist law. 


In a series of cases in Burma the Courts have recognized and held that 


Chinese customary law governs the succession to the estate of a Chinaman, 
domiciled in Burma. The right of the Chinese to make wills has also been 
recognized. “ 


(1) (1918) 3 Patna Law Journal 516. 
* Civil First Appeal No. 87 of 1928 against the judgment of the Original 
Side in Civil Regular No. 13 of 1927. 
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Fone Lan v. Ma Gyee, 2 L.B.R. 95; Hong Ku v. Ma Thin, S.J.L.B. 135; 
Ma Sein v. Ma Pan Nyun, 2 Ran..95; Man Hanv. R.M.A.L. Firma, 4 Ran. 110; 
Maung Kwai vy. Yeo Choo Yone, 10 L.B.R. 159; Maung Po Maung v. Ma Pyit 
Ya, 1 Ran. 161—+eferred to. 


In the Full Bench decision of this Court in Ma Yin Mya v. Ten Yauk Pu, 5 
Ran. 406, Burmese Buddhist law regarding marriage was held applicable to 
Chinese Buddhists as the lex loci contractus. 'The question is whether it also 
applies to the case of inheritance and succession. 

Per Pratt, C.J.—The Burma Laws Act (XIII of 1898) extends to the whole 
of British India save in so far as it applies expressly or by necessary implication 
to a particular territory and the words “ Buddhist law ” in s. 13 (1) of the Act 
are not restricted in Burma to Burmese Buddhist law. The Dhkammathat is 
not an exclusive lex loci but is one of several leges fori. 

The decision in Ma Yin Mya’s case is distinguishable as it is confined to 
the law of Buddhist marriages in Burma and is not extended to the law of 
inheritance. The words “‘ Buddhist law ’”’ have there been held to mean in 
Burma “ Burmese Buddhist law’’, but the case related to marriage and 
the extension of the expressicn to all cases must not be taken to be the opinion 
of the Bench as a whole. The expression ‘‘ Buddhist law’, as in the case 
of Hindu and Mahomedan law, would apply to all schools. 

Even if the expression means Burmese Buddhist law, then there is a custom 
having the force of law amongst Chinamen in Burma, whereby they can dis- 
pose of their property by will, a custom which is opposed to the provisions of 
the Burmese Buddhist law applicable with the meaning of s. 13 of the Burma 
Laws Act. 


/ Maung Dwe v. Khoo Haung Shein, (P.C.) 3 Ran. 29—+referred to. 


With regard to keittima adoption according to Burmese Buddhist law, 
relied on by the plaintiff, neither ceremony nor written document is necessary, 
but there must be (1) the consent of the natural parents, (2) the taking of the 
child by the adoptive parent with the intention and on the footing that the child 
shall inherit, (3) proof of publicity of the relationship. 

These requisites the plaintiff failed to establish. 


Ma Me Gale v. Ma Sa Yi, 4 L.B.R. 172; Ma Than Than v. Ma Pwa Thit, 
1 Ran. 451; Ma Ywet v. Ma Me, 5 L.B.R. 118—referred to. 


Per CuNuIiFFE, J.—In s. 13 (1) (a) of the Burma Laws Act, applicable to 
Burma, the words “‘ Buddhist law ” are not qualified by the adjective Burmese 
and if that adjective is introduced, then the interpretation should be that 
Burmese Buddhist law is applicable only to parties who are Burmese Buddhists. 
The expression “‘ Burmese Buddhist law”? is a misnomer; a more correct 
expression would be “‘ Burmese Common Law.’ Nevertheless the inter- 
pretation of the expression as Burmese Buddhist law in Ma Yin Mya’s case binds 


all the Courts in Burma. That decision is based on the English principle that 


the lex loci contractus governs the formal requisites of a marriage. This is the 
equitable principle to protect women who marry foreigners in ignorance of 
their husband’s family custom, personal law, or religious disabilities. 


Chetti v. Chetti, (1904) P.D. 87; Exparte Mir Anwaruddin, (1917) 1 K.B. 
6343 mockommnyor v. De Barros, (1877) 3 P.D. 7—referred to. 


ca 
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The legal recognition of a custom in British India depends upon its antiquity, 


certainty and uniformity. 
Rama Lakshmi vy. Sivanantha, (P.C.) 14 M.I.A. 570—referred to. 


As to antiquity or the period of “ legal memory ” a British Court need not 
extend its inquiries beyond its own’ éstablishment.' Moreover a series of legal 
decisions confirming a custom is cogent evidence that such custom has the force 
of law. 

In ve Garusudh, 27-1.A. 328 ; Fianutullah v. Pir Buksh, 15 Cal. 233; Nalla 
Thambi v. Mella Kumara, 7 Mad. H.C-R. 306—referred to. 

The Chinese custom, above referred to, satisfied all these tests. 

A custom imported into British India by a foreigner has been recognised by 
a British Indian Court. 

Mailathi v. Subbaraya, 24 Mad. 650—vreferred to. 

Indian emigrants to other parts of the British Empire have had their per- 
sonal law recognised in principle in their new domicile. 


Abdurahim v. Halimabai, 43 1.A. 35; Bartlett v. Bartlett, (1925) A.C. 377— 
veferred to. 


But for the decision in Ma Yin Mvya’s case as to Burmese Buddhist law 
controlling all Buddhists, the present case could well come under sub-section (2) 
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or (3) of s. 13 of the Burma Laws Act, and may be dealt with in accordance with e 


justice, equity and good conscience. ‘The case on principle has much affinity 
with the decision in Maung Chit Maung v. Ma Yait, 48 1.A. 553; 11 L.B.R. 155. 


\ 


Kyaw Din for the appellant. 
Leach for the respondents. 


Pratt, C.J.—Plaintiff Chan Pyu, alias Chan Kyin 
Hlyan, sued, on the allegation that he was.ithe ‘ Rezttima’ 
adopted son of Chan Ma Phee deceased, for a decla- 
ration that the will of Chan Ma Phee was invalid, for 
administration of the estate, and for a one-fifth share 
therein. { 

Chan Ma Phee was a Chinaman from Amoy, who 
settled down in Burma at the age of 16 or 17. He 
married a Burmese Buddhist wife by name Ma E Mya. 
He left a will at his decease in which he bequeathed to 
plaintiff and his children after him the income of certain 
property. | 

Plaintiff’s case was that Chan Ma Phee being a 
Buddhist the Burmese Buddhist law was applicable to 
him and he (¢.e. Chan Ma Phee) could not make a will. 


40 
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1938 As ‘keittima’ adopted son plaintiff claimed under 
Cuan an Pyu the Burmese Buddhist law a right to succeed on an 
Scalia hath equality with the ‘natural sons. 

er The defence was that although Chan Ma Phee was 

Prart,CJ. a Chinese Buddhist he was governed by Chinese 
customary law and had the right to make a will. It was 
denied that plaintiff was adopted with any right of 
inheritance. 

‘) The two main points for decision therefore were, 
‘whether the deceased was governed by Chinese custom- 
ary law, and if not, whether it was proved that plaintiff 
was his ‘ keittima’ adopted son under the Burmese 
Buddhist law. 

It is not disputed that, if it is held that the 
succession to Chan Ma Phee’s estate is governed by 
Chinese customary law, plaintiff’s case falls to the 
ground. | 

The learned Judge on the Original Side framed as 
first issue ‘what law governs the succession to Chan 
Ma Phee’s estate’, but after discussing the authorities 
on the point, came to no decision on this issue, and 
held that on the assumption that Burmese Buddhist” 
law was applicable plaintiff had failed to prove that the 
deceased adopted him as his ‘ keittima’ son, and had 
therefore no claim to inherit. . 

The suit was accordingly dismissed. To my mind 
under the circumstances the more satisfactory course 
is to decide first what law applies to the succession to 
the deceased’s estate. 

It has been the almost invariable practice for the 
Courts of this province to apply the Chinese customary 
law, so far as it was known, to the succession to the 
estate of Chinese resident in Burma. | 

The right of the Chinese to make wills has also 
been recognised to which fact the insertion in the 
Burma Courts Manual, and before that in the Lower’ 
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Burma Courts Manual and the Upper Burma Courts 
Manual, of an appendix on Chinese wills is eloquent 
testimony. 

It is, however, contended on behalf of plaintiff 
that in the rule laid down in section 13 (1) of the 
Burma Laws Act (1898) that where in any suit or other 
proceeding in Burma it is necessary for the Court to 
decide any question regarding succession, inheritance, 
marriage or caste, the Buddhist law shall form the rule 
of decision in cases where the parties are Buddhists, 
except in so far as such law has by enactment been 
altered or abolished, or is opposed to any custom having 
the force of law, the words “ Buddhist law” must be 
interpreted to mean the Buddhist law prevailing in 
Burma. 

In Hong Ku and Hock Kung v. Ma Thin (1), it 
was held by the Special Court of Lower Burma that 
the Buddhist law as administered in Burma is not 
usually applicable to Chinese residents. 

In an exceedingly able and erudite judgment 
Jardine, J., discussed the construction of section 4 of 
the Burma Courts Act (corresponding to section 13 
of the present Laws Act) where the words used are 
also “‘the Buddhist law in cases where the parties are 
Buddhists?” and observed “I know of no authority 
for the proposition that the Dhammathat or even the 
general body of Buddhist law is an exclusive lex loci. 
Under section 4 of the Courts Act it becomes one of 
several leges fori”’. 

He also pointed out that in section 4 of the Courts 
Act the word Buddhist is not limited by such words 
as Burmese, religious or written. Towards the end 
of the judgment he further remarked, ‘‘ questions of 
a similar kind are also liable to arise | wherever 





(x) (1881) S.J.L.B. 135. 
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Chinese communities are settled; and the Chinamen 
are found everywhere,.especially.in the towns’. In the 


Saw Siwanp Judgment reference was also made to the received 


OTHERS. 


Pratt, C.J. 


opinion of the Judges of the Supreme Court at 
Hongkong that a Chinaman can make a will, subject 
to the vague control of the family or clan. 

Jardine, J.’s Judgment in Hong Ku’s case was 
discussed in the Bench ruling of the Lower Burma 
Chief Court in Fone Lan v. Ma Gyee (1) by Fox, J., 
who held that in section’13 of the Burma Laws Act 
the term Buddhist law must be read as meaning the 
law of succession, marriage, etc., applicable to the 
Buddhist parties to the case, and that the law of suc- 
cession applicable to a Chinese Buddhist was custom- 
ary law wholly unconnected with the Buddhist faith. 

This ruling was followed in Maung Kwai.v. Yeo 
Choo Yone (2), where a Bench of the Lower Burma 
Chief Court held that the Chinese customary law is 
the law of succession applicable to Chinese Buddhists 
and contemplates the disposition of property by will. 

In Maung Po Maung y,,.Ma Pyjt, Ya (3) where both 
the parties were Chinese, it was held by a Bench of 
this Court, after discussing the authorities at length 
that the law of inheritance applicable is the Chinese 
customary law. This was applied to the estate of a 
Chinese Buddhist woman who had taken a Burman 
for her second husband. 

In Ma Sein v. Ma Pan Nyun (4), the Bench went 
still further and held that, where a Burmese woman 
married to a Chinese Buddhist attached herself to 
the Chinese community and adopted her husband’s 
religion, succession to her. estate was to be governed 
by Chinese Buddhist law that is to say Chinese 
customary law. 


(1) (1903) 2 L.B.R. 95. (3) (1923) 1 Ran. 161. 
(2) (1919) 10 L.B.R. 159. (4) (1924) 2 Ran. 95. 
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In Man Han v. R.M.A.L. Firm (1) Chari, J., 
doubted whether Chinese customary law would apply 
to the property acquired by the wife by her pert- 
sonal exertions. 

Recently, however, in Ma Yin Mya v. Tan Yauk Pu 
(2), it was held by a Full Bench of this Court (1) 
that the Burmese Buddhist law regarding marriage is 
prima facie applicable to Chinese Buddhists as the 
lex loci contractus, (2) that to escape from the 
application of Burmese Buddhist law regarding 
marriage a Chinese Buddhist must prove that he is 
subject to a custom having the force of law in Burma 
and that that custom is opposed to the provisions of 
Burmese Buddhist law applicable to the case ; and 
(3) that in case the matter in issue is the marriage 
of a Buddhist Chinaman with a Burmese Buddhist 
woman, he must show that the application of the 
custom having the force of law will not work 
injustice to the Burmese Buddhist woman. | 

It has been argued before us with great plausi- 
bility that the effect of this ruling is that the Burmese 
Buddhist law will extend to the case of the inheritance 
to the estate of a Chinese Buddhist resident in 
Burma. . 

In the course of his judgment in Ma Yin Mya’s 
case the learned Chief Justice observes :—‘‘ the phrase 
in section 13 (1) of the Burma Laws Act is ‘the 
Buddhist law where the parties are Buddhists ’ and not 
the Burmese Buddhist law. 

“We know that there are Chinese, Tibetan, 
Sinhalese and Chittagonian Buddhists. 

_“ The only Buddhist law, however, in my opinion of 
which the Courts in this province have ever taken 
cognisance is Burmese Buddhist law. And for a 





(1) (1926) 4 Ran. 110. (2) (1927) 5 Ran. 406. 
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foreign Buddhist to escape from the application of 
Burmese Buddhist law he must show that he is sub- 


Saw Sinann ject to a custom having the force of law in this 


OTHERS. 


Pratt, C.J 


country and that that custom is opposed to the pro- 
vision of Burmese Buddhist law applicable to the case.’ 

It is clear from this passage that the learned Chief 
Justice’ Ss view was that the expression Buddhist law 
in section 13 of the Burma Laws Act means the 
Buddhist law prevailing in Burma. 

His answer to the reference, in which the other 
judges concurred, however, was confined strictly to 
the Buddhist law of marriage, where the important 
point, is the lex loci contractus. 

There is therefore to my mind no obligation to 
extend the ruling regarding the law of marriage to 
the Jaw of inheritance. 

The view of the Chief. Justice regarding. the inter-. 
pretation of the term Buddhist law in section 13 (1) 
must be regarded as an expression of his personal 
opinion, and as such is entitled to great weight, but 
it was not, necessary (to decide the exact connotation 
of section 13) in order to answer the question referred. 

The expression of opinion on this point cannot be 
taken as of the Bench as a whole, and 1. do not 
therefore consider we are bound by it. 

_ Personally I incline to the view of Jardine, J., already 
referred to that there is no authority for the pro- 
position that the Dhammathat is an exclusive lex loci and 
that the expression Buddhist law is not hiaaipes to 
the Buddhist law prevalent in Burma. 

I agree with Fox, J.’s interpretaiton in Fone. Lan’s 
case (1) that, Buddhist law means the law applicable 
to the Buddhist parties in the case. 

I notice that section 1 (3) of the Burma Laws Act 
lays down that, save in so far as it applies expressly 


(1) (1903) 2 L.B.R. 95. 
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or by necessary implication to particular territory 
only, it extends to the whole of British India. It 
would seem a legitimate inference that in section 13 
(a) the words Buddhist law extend at least to the 
Buddhist law prevailing in parts of India outside 
Burma, in the same way that the section compre- 
hends the different schools of Hindu and Mahomedan 
law in India. 

I would also observe that strictly speaking the 
expression Burmese Buddhist law is to my mind a 
misnomer since it connotes the customary law of 
Burmese Buddhists, which is of Hindu origin, although 
it is true that the Vinaya is inter alia a repository 
of Buddhist ecclesiastical law. 

It is my considered opinion that it must be 
regarded as settled law that ordinarily Chinese 
customary law governs the successsion to the estate of a 
Chinaman domiciled in Burma. 

If it be held that the words “ Buddhist Jaw” in 
section 13 mean ‘‘ Burmese Buddhist law ”, then I 
have no hesitation in holding that a custom having 
the force of law is prevalent amongst Chinamen in 
Burma, whereby they dispose of their property by 
will, a custom, which is opposed to the provisions of 
the Burmese Buddhist law applicable. 

Thé evidence of Mr. Taw Sein Ko and the Hon’ble 

Mr. Ah Yain is conclusive. They are the two 
authorities on the subject in the country and to 
reinforce them we have the consistent practice of the 
Courts in recognising Chinese wills. 
“Tt must also be regarded as established that the 
Chinese Buddhists in Burma have customary rules 
of inheritance in conflict with those to be found, in 
the Burmese Buddhist law. 

With reference to the right of the Chinese 
Buddhists to dispose of their property by will the Privy 
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Council case of Maung Dwe v. Khoo Haung Shein (1) 
is interesting. 

This was a case wheré the husband disposed of his 
estate by will, and a suit was brought to determine the 
succession to his wife’s estate. The Burmese 
Buddhist law was applied. by consent, although the 
deceased was the widow of a Chinese Buddhist. 

Their Lordships at the end of their judgment 
commented on the peculiar feature that though the 
whole theory of succession depended upon the 
strict Buddhist view that intestacy is compulsory, 
this had so far been impugned upon that a Chinese 
Buddhist was allowed to test. 

Assuming, argumenti causa, as the learned trial 
Judge has done that the Burmese Buddhist law applies, 
it has to be considered whether plaintiff has proved that 
he was the kezttima adopted son of Chan Ma Phee. 

The law on the subject has been very clearly and 
definitely explained in a succession of judgments of 
their Lordships of the Privy Council. 

In Ma Me Gale v. Ma Sa Yi (2), it was laid down 
that neither ceremony “nor written document is 
necessary to constitute a keittima adoption. ‘There 
must be, on the one hand the consent of the natural 
parents, and on the other the taking of the child by the 
adoptive parent with the intention and on the footing 
that the child shall inherit. 

In Ma Ywet v. Ma Me (3), it was further ruled 
that not only is a formal ceremony not necessary to 
constitute adoption, but.the fact of adoption can either 
be proved as -having taken place on a distinct and 
specified occasion, or may be inferred from a course 
of conduct which is inconsistent with any other 
supposition. 


(1) (1924) 52 1.A. 73; 3 Ran. 29. (2) (1904) 4 L.B.R. 172. 
(3) (1907) 5 L.B.R. 118. 
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But in either case publicity must be given to the 
relationship, and the amount of proof of publicity 
required is greater in cases of the latter category, where 
no distinct occasion can be appealed to. 

In the later case of Ma Than Than v. Ma Pwa 
Thit (1) (also dealing with the question of keittima 
adoption) the facts that the claimant had lived 
continuously in the house of the deceased from her 
babyhood for 12 or 13 years, that the deceased was 
entered on the school register as her parent and had 
paid the school fees, that the claimant had been 
given jewellery by the deceased to wear and that her 
clothes were also paid for by him were held to be 
strong evidence of the notoriety and publicity of the 
adoption. 

In the present case the main point to be established 
is that the plaintiff was adopted by Chan Ma Phee 
with the intention that he should be an heir to his 
estate. . 

It is not disputed that plaintiff was brought up 
from the time he was about seven years of age in Chan 
Ma Phee’s household ; but it is alleged by the defence 
that there was no intention that he should inherit 
and that he was merely what the Chinese term a 
foundling adopted son with no rights of inheritance, 
corresponding to what the Burmese Buddhists call an 
apathitta or casually adopted son, who can only 
inherit in the absence of natural or keittima adopted 
children. | 

Ona scrutiny of the trial record it will be seen that 
the oral evidence of an adoption with intention that 
plaintiff should inherit is entirely unreliable and 
contradicts plaintiff’s own evidence as to the circum- 
stances of his adoption. 


(x) (1923) 1 Ran. 451. 
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On the evidence his Lordship held that the 


Saw Sin anv Plaintiff failed to prove that he was formally adopted 


OTHERS. 


Pratt, rr, C.J : 


with rights to inherit. Plaintiff and his sister were 
made over by their father Ko Kwe to one U Einda 
as he was unable to keep them. After supporting 
plaintiff for two years, U Einda made over plaintiff 
to Ma E Mya, wife of Chan Ma Phee, on the suggestion 
that the boy would be better off in Ma E Mya’s 
household. The plaintiff was nothing more than a 
foundling and was never treated at home as an equal 
with the children of Chan Ma Phee. Chan Ma Phee 
had dlready an eldest son before plaintiff was taken into 
the household: He received no proper education, 
he did not receive the same amount of pocket money 
or kind of clothes and he slept in the bed room of the 
clerks. | . 

Although he was described as son in the power 
of attorney which Chan Ma Phee gave him, and also 
in his will, that did not prove that he was a keittima 
son. The Chiriege custom was to call a foundling 
also a son. He received a very minor share in the 
will. His power of attorney was less extensive than 
the power Chan Ma Phee gave his own son. Mention 
of his name in inscriptions on tablets in an ordination 
hall and on the tombstones did not prove his right 
to inherit. One of Chan Ma Phee’s son was. married 
to the niece by marriage of the plaintiff ; this would 
not be possible if the plaintiff a and that son were régarded 
as brothers. His Lordship dismissed the appeal with 


costs. 


Cuntifre, J—I aii of the same opinion, and have 
nothing to add on the facts ; in deference, however, 
to the arguments addréssed to us by counsel, I desire 
to state my opinion oni the law arising. 
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Section 13 of the Burma Laws Act is in the 1928 


following terms :— Cuan Pyu 
Uv. 


*€ 13. (1) Wherein any suit or other proceeding in Burma it Saw Sin anp 
is necessary for the Court to decide any question regarding suc- °7#¥8* 
cession, inheritance, marriage or caste or any religious usage Cunuirrs, J. 
or institution.— 

(a) the Buddhist law in cases where the parties are 
Buddhists ; . 
(6) the Mahomedan law in cases where the parties are 
Mahomedans; and 
(c) the Hindu law in cases where the parties are Hindus; 
shall form the rule of decision, except in so far as such law has 
by enactinent been altered or abolished or is opposed to any 
custom having the force of law. 

¥ (2) Subject to the provisions of sub-section (1) and of any 
other enactment for the time being in force, all questions arising in 

Z civil cases instituted in the Courts of Rangoon shall be dealt with 
and determined according to the law for the time being adminis- 
tered by the High Court of Judicature at Fort William in Bengal 
in the exercise of its ordinary original civil jurisdiction. 

(3) In cases not provided for by sub-section (1) or sub-section 
(2), or by any other enactment for the time being in force, the 
decision shall be according to justice, equity and good conscience. 

(+) This section does not extend to the Shan States. 


In the Full Bench case of In re Ma Yin Mya 
and one v. T. ‘an Yauk Pu and two (1), the meaning of 
sub-section (1) above was closely considered. Ma 
Yin Mya’s case was one in which a Burmese Buddhist 
woman had married a Chinese Buddhist resident in 
Burma. The general conclusion arrived at by the 
learned Chief Justice, who delivered the leading 
judgment, with which the other:members of the Court 
agreed, was that the expression “the Buddhist law in 
cases where the parties are Buddhists ’’ means, so far as 
Burma is concerned, the Burmese Buddhist law in 
cases concerning any adherents to the Buddhist religion 
irrespective of whether they are Burmese Buddhists or 














(x) (1927) 5 Ran. 407. 
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not. I am exceedingly doubtful (and I only say so 
with great respect)’ whether had I been sitting on the 
Full Bench I should have been able to agree to this 
interpretation. It appears to me firstly that such a 
reading introduces by implication into the statute an 
adjective qualifying the words ‘‘ Buddhist law,” and, 
secondly, having introduced this adjective the quali- 
fication is not again applied to the second use of the 
term “Buddhists”. I incline to the view that once 
the term “‘ Burmese ”’ is introduced, the interpretation 
should rather read “‘ the Burmese Buddhist law in cases 
where the parties are Burmese Buddhists.” The 
question whether the qualification should have been 
introduced at all may perhaps be tested by the appli- 
cation of some adjective to the two other provisions in 
the section dealing with the Mahomedan and the Hindu 
law. Would it be possible, for example, to qualify the 
expressions “‘ Mahomedan law”’ and “‘ Hindu law” in 
some special way and direct that this special law in 
some particular province in India should apply to all 
Mahomedans and to all Hindus? It may here be 
noted that the preamble to the Burma Laws Act 
provides that it is an act applicable to the whole of 
British India unless there is a direct statement to the 
contrary in any part of it. There is a further difficulty 
also. Maung Ba, J., who is especially fitted to speak 
on such a subject (he in fact made the Reference to 
Full Bench in Ma Yin Mya’s case) appears to be 
exceedingly doubtful whether the term ‘‘ Burmese 
Buddhist law”’ is an accurate one. In his concurring 
judgment, he describes it as a misnomer. It certainly 
seems to be so, if one attempts to put Burmese 
Buddhist law (so-called) in the same category as 
Hindu or Mahomedan law. Although there must 
be thousands of Buddhists in India proper, none of 
the corresponding statutes applying to the Indian 
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High Courts or the Government of India Act, 1915, 


mention Buddhist law. In my opinion, the more 
correct term to be substituted would be the Burmese 
Common Law, for, as Maung Ba, J., points cut, 
Buddhism has laid down no law applicable to secular 
matters. However, though I differ from the inter- 
pretation of the learned Chief Justice for the reasons 
adduced, the Courts of this country are in my opinion 
bound by his reading of sub-section (1). 

Ma Yin Mya’s case, however, was one of marriage 
and to look into the judgment further, we find that on 
the lines of the rule followed in Stmonin v. Mallace (1) 
and Sottomayor v. De Barros (2), the lex loc 
contractus was held to govern the formal requisites 
of the marriage. Further, reliance was placed upon the 
two well-known English decisions of Chetti v. Chetti 
(3) and Mir Anwaruddin’s case (4). These four cases 
are instances of a resistance on the part of the English 
Courts to the introduction, or, rather I should say 
the recognition, of a theory put forward by text-book 
writers and certain international jurists. The theory 
amounts to this that personal law governs personal 
relations and questions involving family transactions 
have mostly been governed by personal law and not 
by the local law of the country in which one or other 
of the parties is residing, or where the transactions 
actually took place. The reason underlying these 
efforts on the part of the English Courts is to prevent 
on equitable principles, in cases of marriage, hardship 
or injustice being experienced by English women who 
have ignorantly married husbands who are foreigners 
in a legal sense. And by “‘ignorantly”, I mean 
without a full knowledge of their husbands’ family 





(1) (1860) 29 L.J. (P. & M.) 97. ~ (3) L-R. (1909) Probate Div. 87. 
(2) L.R. (1877) 3 Probate Div. 7. (4) (1917) 1 K.B. at p. 649. 
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customs, personal law or religious disabilities. The 
learned Chief Justice has applied this principle in 
terms to the case of a Burmese woman marrying a 
native of China, who has settled down in Burma and 
whose family traditions are widely different from those 
of the Burmese. He has indeed gone even further 
and has held that dealing with the second part. of 
section 13, sub-section (1) of the Burma Laws Act, 
no family custom of a foreigner will be recognised 
unless it is shown that the application of the custom 
will not work injustice to the native woman. [This 
is following a dictum of Lord Gorell’s in Chetti v. 
Chetti (1).] 

I have referred to Ma Yin Mya’s case at such 
length because it was the basis of the argument 
relied on on behalf of the appellant to support his 
case as a native of this country dealing with a native 
of China. It would not be going too far if I say 
that we are now invited to extend this ruling in 
relation to marriage to all questions regarding suc- 
cession, inheritance, caste or any religious usage or 
institution. The manner in which the case was put 
for the appellant may be paraphrased thus:—‘‘I am 
a Burman. I was iadopted by a native of China 
domiciled in Burma. The law governing my adoption 
must be the Burmese Buddhist law. In point of 
fact, my adoptive father went so far as to make a 
will, in which he did not recognise my adoption as 
he ought to have done. He put me on a much lower 
status than a keittima adopted son, as I claim to 
be. If my adoptive father is governed by Burmese 
Buddhist Law, he is not entitled in law to make a 
will at all. There is no such thing as Chinese custom- 
ary law, but even if there is and it is proved to have 


(1) L.R. (1909) Probate Div. 87. 
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the force of law in this country, under the decision 
in Ma Yin Mya’s case the application of such a custom 
on the lines put forward by the respondents will work 
an injustice to me a Burman.” 

Bound as we are, therefore, by the Full Bench 
ruling, as to what Buddhist Law controls Buddhists 
in Burma, it becomes necessary to test the 
appellant’s arguments from the point of view of 
customs having the force of law. Have the 
Chinese Buddhists who were originally emigrants 
into Burma and their descendants customs of _ their 
own in reference to adoption and inheritance? In 
my opinion having regard to the respondents’ evidence 
there can be no doubt that they do possess distinctive 
family customs. Their view of adoption is funda- 
mentally at variance with the Burmese Buddhist law. 
Incidentally it is not derived from Buddhist prin- 
ciples but from Taoism. The Chinese habit of making 
testamentary disposition of their propetry is wide- 
spread and cannot be seriously disputed. But if this 
is so, the question then arises—Have these customs 
the force of law? In the case of Rama Laskshmi 
Amal v. Sivanantha Perumal \Sethurayer (1), the 
Privy Council laid down that the legal recognition 
of a custom in British India depended upon its 
antiquity, certainty and uniformity. I have no 
difficulty in regard to the second and third require- 
ments, but as to the first it is necessary to enquire 
what amount of antiquity the particular customs of 
the Chinese Buddhists in Burma have to their 
credit. It is obviously impossible for a Court of the 
British Empire to extend its enquiries much beyond 
its own establishment. Varying terms have been 
laid down. For example, in Calcutta the year 1773 


(1) (1872) 14 Moore’s L.A. 570. 


639 


1928 
CHAN Pyu 
vw. 

Saw SIN AND 


OTHERS. 


Cunutrre, J. 


640 


1928 


— 


Cuan Pyu 


v. 
Saw SIN AND 
OTHERS, 


Cunuirre, J. 


INDIAN LAW REPORTS. [VoL. VI 


constitutes the date from which legal memory is 
reckoned. In the case of In re Garusudh Inraja 
Parshad Singh v. Saparandulaja Parshad Singh (1), 
a Privy Council case, it was held that evidence of 
unbroken custom for eighty years since the British 
occupation is sufficient. I am satisfied that having 
regard to the expert testimony in this case, I am 
enabled to hold that the length of the prevalence 
within the province of the customs we are here 
considering is ample to bring it within the require- 
ments of the term “legal memory.” 

Moreover a series of legal decisions confirming 
the customs in dispute is the most cogent and satis- 
factory evidence that such a custom has the force of 
law, see the opinions given in Fianutullah v. Pir 
‘Buksh (2) and Nalla Thambi v. Mella Kumara (3). 
There are numerous rulings in both Upper and 
Lower Burma confirming the customs of Chinese 
settlers. 

As to the question of hardship to the native 
Burman, I think adoption and marriage may be 
clearly distinguished. Some forms of adoption may 
possibly be contracts between the adoptive parents 
and the persons handing over the child ; but “qua” 
the child, Burmese adoption.is not a contract. It is 
perhaps difficult to bring adoption within a  stereo- 
typed legal category ; but it seems to me in law to 
be a form of declaration of trust. If this view be 
correct, hardship to the cestuique trust need not be 
too closely considered. 

There remain two further aspects of this appeal to 
which I desire to refer. The first is that there exists 
a great scarcity among the Indian High Court Reports 
of any recognition of customs imported into British 





(1) (1900) 27 I.A. 328+ (2) (:887) 15 Cal. 233. 
(3) (1873) 7 Mad. H.C.R. 306. 
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India by foreigners. The reported cases of various 
customs belonging to shifting or peripatetic families 
and tribes within British India are of course numerous. 
I have only been able to find one however in 
which a foreigner imported a custom by emigration 
into India and succeeded in securing the confirmation. 
This was in the case of Mailathi Anni v. Subbaraya 
Mudaliar (1), where a Bench held that migration by 
the widow of a Hindu subject of French India into 
British India and the acquisition of a British domicile 
enabled her to inherit her husband’s estate under 
her own imported customary law. The learned Judges 
followed the dictum contained in paragraph 45 of 
Mayne’s Hindu law which it may be noted is prima 
facie in opposition to Chetti v. Chetti (2) and Mir 
Anwaruddin’s case (3). In other parts of the British 
Empire the validity of personal law introduced by 
Indian emigrants who have acquired a domicile has 
been recognised in principle. See the case of 
Abdurahim Haji Ismail Mithu v. Halimabai (4) 
where members of a sect of a Mahomedans known as 
Memons had migrated to Mombassa and their family 
customs were adjudicated upon both by the East 
African Courts and the Privy Council. The Privy 
Council also in the case of Bartlett and another v. 
Bartlett and others (5) considered the validity 
of a will of-a British Mahomedan subject. domiciled 
in Egypt made contrary to the provisions of 
Mahomedan law. Their Lordships construed section 
90 of the ‘Ottoman Order as upholding the Mahomedan 
personal law. 

In conclusion after a consideration of many cases 
in which customary law has been applied, I cannot 
help observing that most of the disputes as to ‘whether 

(1) (1901) 24 Mad. 650. (3) (1917) 1 K.B. at p. 6409. 

(2) L.R. (1909) Probate Div. 87. (4) (1915) 43 1A. 35. 
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the personal law of their caste or family shall prevail 
against the general law of the land have taken place 


Saw Siw anp between parties of the same domicile or origin, and 


“OTHERS. 


Cunuirre, J. 


nationality. It is rare to find persons of a_ different 
race in conflict with reference to custom. Had I 
not been bound by the Full Bench decision in Ma 
Yin Mya’s case as to Burmese Buddhist law  con- 


trolling all Buddhists, I should undoubtedly have held 
that the peculiar facts of this case brought it within 


the legal category of sub-section (2) or (3) of section 13 
of the Burma Laws Act. The case on principle has 


much affinity with the decision in Maung Chit Maung 


v. Ma Yait (1). This was the well-known Kalai 
case in which the Privy Council held that the _ testa- 
mentary powers of a Hindu Burman were not governed 


by either Hindu or Buddhist law, but that they were 


sui generis and therefore within the purview of the 
Indian Succession Act under the second part of 
section 13 of the Burma Laws Act. 

For these reasons and as I share my .Lord’s 
view of the facts, I agree that this appeal should be 
dismissed. 


eet 


(1) (1921) 48-1.A. 553; 11 L.B.R. 155. 
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APPELLATE CIVIL. 
Before Mr. Fustice Baguley. 


MAUNG KYAING AND ANOTHER _ 1928 


—_-— 


UV. July 11. 
P.L.T.A.R. CHETTYAR FIRM.* 


Deductions from facts, High Courts, free to make—Negligence, what is—Trans- 
fers of Government leases—Search in Registration office, whether necessary 
—Transfers of freehold land—Purchaser’s default in securing qll the title 
deeds—Mortgagee’s position different—Purchaser of Government lease— 
Failure to obtain the original lease, or to report to Collector, acts of 
negligerce—Tardy notice of title to bona fide purchaser—Estoppel. 


Respondents bought a Government leasehold land from YY by-a registered 
sale-deed. They did not obtain the original lease deed from Y and neither 
reported the purchase to the Collector nor got.themselves. entered in the 
Collector’s registers as owners of the lease. Y, left in possession of the land 

.and the lease, surrendered the lease to Government and received new leases 
of portions of the original holding. Y sold the lease of one of the new 
plots to the appellants by registered deed who got this lease transferred in 
their names in the Collector’s records. After the appellants had nearly 
completed their house on the land, respondents gave notice to them of their 
title and sued them for possession. 

The trial Court allowed the claim on the ground that appellants were 
not bona fide purchasers as they failed to search in the Registration office 
and that the plaintiffs were not estopped from setting up their title. The 
District Court, relying on the Privy Council case of Tilakdhari v. Khedan Lal, 
48 Cal. 1, said that notice cannot be imputed in all cases from the fact 
that a document is registered, but held that as plaintiffs had bought up the 
whole interest of Y, she had nothing to transfer to the defendants. Appellants 
appealed to the High Court. 

Held, that although the High Court is bound by the facts found by the 
lower Courts, it is not bound by the deduction as to negligence that they 
may make from those facts. 


Durga Vv. Jewahir, 18 Cal. 23; Ram Gopal V. Shamskhaton, 20 Cal. 93— 
. veferred to. 
Held, also, that the appellants having bought the lease four months after 
the issue of the lease by the Collector which was handed to them, were not 
‘bound, as ordinarily prudent persons to search the Registration office, 
and even a search in the Collector’s office by a more prudent person, would 
not have revealed any interest of the respondents in the land. Transfers of 
Government leases are not like transfers of ordinary freehold land and the 
leases issued by» Collectors are not registered. 


* Civil Second Appeal No. 722 of 1927 against the facemask of the 
- District Court of Pegu in. Civil Appeal No. 123 of.1927. : 
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It is not always negligence on the part of a mortgagee not to secure a ll 
the title-deeds of land mortgaged to him. 

Imperial Bank of India v. U Rai Gyaw Thu, 1 Ran. 637; A.L.R.M. 
Chettyar Firm v. L.P.R. Firm, 4 Ran. 238—+referred to. 

But it 1s negligence on the part of a purchaser who fails to get his title- 
deeds from his vendor. Failure on the part of the respondents to get the 


’ Government lease, to report the transfer to the Collector, or to get it entered 


in the Collector’s books, amounted to negligence on their part, and coupled 
with the fact that they failed to give early notice to the appellants before 
they began to build their house, all this estopped the respondents from 
asserting their title to the land. 


- Kya Gaing for the appellants. 
Feejeebhoy for the respondents. 


BacuLey, J.—The facts of this case are fairly 
simple. 

One Ma Gun had a thirty-year lease from Govern- 
ment of a certain Holding (No. 48). The lease was 
in the ordinary form, with power of renewal under 
the Town and Village Lands Act. She sold this 
lease by a registered deed to the P.L.T.A.R. Firm. 
The firm sold the lease again to Ma Thein Yin, and 
Ma Thein Yin took the precaution of having the lease 


‘transferred to her name in the Collector’s office—a 


precaution which the P.L.T.A.R. Firm had _ never 
taken. Subsequently, the P.L.T.A.R. Firm bought 
the lease back again from Ma Thein Yin. The then 
agent asked her to give them the lease, but she put 


~ him off with some excuse and he took no further 


interest in the matter. The lease was not re-transferred 


‘to the P.L.T.A.R. Firm, but the purchase from Ma 


Thein Yin was by a duly registered deed. Ma Thein 
Yin’ being thus left in possession of the _ lease, 
proceeded to comé to some arrangement with the 
Collector. She surrendered the lease to Government 
and received in place of it eight leases for portions 
of the original Holding No. 48. The new plots were 


‘known. as Holding Nos. A-48 to H-48. Part of the 
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land reverted to Government and was used for roads 
and, presumably, conservancy lanes. The lease of one 
of these new plots was sold to Maung Kyaing and 
Ma Mya Khin by a registered sale deed by Ma Thein 
Yin. They got the new lease of a small plot from 
Ma Thein Yin and had it transferred to their name 
in the Collector’s records. The P.L.T.A.R. Firm now 
-sue Maung Kyaing and Ma Mya Khin for possession 
of this Holding (No. E-48). 

Unfortunately, as is so often the case, the whole 
matter from end to end has been dealt with as 
though the parties were the absolute owners of the 
land. 

The plaint says in paragraph’ 1: “ That plaintiff is 
the absolute owner of a picce of land,” and the defend- 
ants in paragraph 4 of their written statement claim 
that they are the absolute owners of the land. Asa 
matter of fact, all the interests that any of these parties 
had ever had in the land were only those of .a lessee 
from Government on a certain lease. | 

The trial Court decreed the claim. The issues 
which it framed were :— 

(i) whether the plaintiff was the owner of the 
land in suit, (z.e., Holding No. E-48)? 

(ii) whether the defendants made a bona fide 
purchase of the land from the owner, Ma 
Thein Yin, without the knowledge of the 
plaintiff’s title? and, . | 

(iii) whether the plaintiff was estopped from dis- 

puting the sale between the defendants 
and Ma Thein Yin by his own act and 
conduct ? _ 

The answers to the issues were as follows :— 

The first issue was answered in the affirmative, that 
the plaintiff was the owner of the land. This, of course, 
was entirely wrong. The owner was Government. 
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The plaintiff may have the right of a lessee, but 
nothing more than that. 

The second issue the trial Judge answered in the 
negative, holding that the defendants were not bona 
fide purchasers. The reason for this is that he was 
of opinion that Maung Kyaing made no enquiries 
about the said land before buying the lease ficm her, 
as Ma Thein Yin was a respectable person; and she 
held that, because Maung Kyaing failed to make a 
search in the Registration office, he could not be con- 
sidered a bona fide purchaser. 

As regards the third issue, the trial Court answered 
this in the negative, saying: “There is nothing to 
show that the plaintiffs by their declaration, act or 
omission intentionally causéd the defendants to believe 
that Ma Thein Yin was the owner of the said plot. 
This absence of intention on the aaa part takes 
the case out of the law of estoppel . * #”, 

On appeal by Maung Kyaing and Ma Mya Khin, 
the learned District Judge came to the same con- 
clusion as the trial Court. In his judgment he discusses 
the question of whether registration is notice or not, 
finally quoting their Lordships of the. Privy Council 
in Tilakhari Lal v. Khedan Lal (1), to the effect that 
notice cannot in all cases be imputed from the fact 
that a document can be found in the Register, and, 
therefore, he says that in the present instance it may 
be correct to say that the defendants did not have 
notice of the plaintiffs’ purchase. After this, however, 
he proceeds to argue that, when there are two trans- 
ferees, the second transferee takes the property sub- 
ject to the claims of the first transferee; and that, 
because the first transferee in this case had taken the 
whole interest of Ma Thein Yin, she had nothing to 


_convey to the defendant-appellants. 


(1) (1920) 48-Cal. 1. 
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The question of estoppel, the learned Judge does 
not appear to have touched upon at all in his judgment. 

In second appeal I am asked to hold that the 
plaintiff-respondents were estopped from claiming the 
land against the defendant-appellants, who were bona 
fide purchasers for valuable consideration without 
notice. 

A preliminary point was raised that, as negligence 
was ‘a fact and not a matter of law, this could not be 
raised in second appeal (vide XLVIII, Calcutta, page 1 
at page 16, above quoted: ““* * * the proposition 
involved is not one of law but of fact, * * *’’). 
With this contention, I am unable to agree. It is true 
that the lower Courts have both come to certain con- 
clusions on facts. I am bound by the facts which they 
have. found, but I am not, in my opinion, bound by 
the deductions which they have made from _ those 
facts. 


There is no such thing as “‘ legal negligence, ” 


and 


“‘ negligence’ is, I think, nowhere defined. Whether 
certain facts constitute negligence is a deduction from 


those facts, and, although I am bound by the findings 
of fact by the lower Appellate Court, I am not bound 
by its deductions from those facts. On this point I 
would refer to Durga Chowdhrani v. Fewahir Singh 
Chowdhri (1), and Ram Gopal and another v. 
Shamskhaton and others (2). The facts, I have to 
take from the lower Appellate Court. 

The point for consideration is : Of what transactions 
had Maung Kyaing notice, actual or constructive, at 
the time he bought his lease of Holding No. E-48? 
He certainly had before him the lease issued by the 


Collector to Ma Thein Yin, because she transferred 
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(1) (1890) 18 Cal. 23. (2) (1892) 20 Cal. 93. 
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1928 = 1925; the date of the lease issued to Ma Thein Yin 


ee ans Was the 17th April 1925, four months earlier. The 
\Noume lease was, on the face of it, good; it had not been 





= on plot No. 48, which had been broken up into these 

ee eight sub-plots, and I have little doubt that an ordinary’ 

| ’ “man would have bought that lease without enquiry 
like Maung Kyaing. A theoretically prudent man, 
however, perhaps should have taken more care. He 
would have to go to the Registration Office to see that 
Ma Thein Yin had not parted with her interest in 
this lease. But I am not quite sure that an ordinary 
man of ordinary prudence would have gone behind 
the lease issued by the Collector to Ma Thein Yin. 
Supposing we take a man of more than ordinary 
caution, he might have looked into the Collector’s 
proceedings. What he would have found there was 
that this lease was issued to Ma Thein Yin by the 
Collector in return for the surrender of a lease of a 
larger piece of land of which the new holding formed 
part. That lease, though issued to somebody else, 
had been transferred to Ma Thein Yin’s name, and I 
cannot conceive of any man of ordinary prudence going 
any further than this. 

It is argued that the Registration office is the place 
to look, and that without a search in the Registration 
office a man cannot be held to have made the searches 
which an ordinary man would make. But it must be 
remembered that these transfers of leases are not like 
transfers of ordinary freehold land, for one thing, the 
leases themselves issued -by the Collector are never 
registered at all, and, therefore, cannot be found in 
the. Registration office. 

Another point is that, in accordance with the terms 
of the lease, all changes have to be reported to the 

Deputy Commissioner within one calender- month under 
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penalty, and the Collector will only recognize people 
the transfer to whom has been reported to him ; and, 
therefore, I hold that any man who satisfied himself 
of the genuineness of a lease that has been issued in 
the name of his vendor, or transferred to his vendor 
by the Collector, and that there has been no dealing 
with it reported in the Registration office from the 
date of issue up to the date of sale, has done all that any 
ordinary prudent man could be expected to do. I do 
not say for a moment that Maung Kyaing did all these 
things, but had he done so, it is quite clear that he 
would have found no suggestion that the plaintiff firm 


had any interest whatsoever in this lease, and, therefore, 


he can only be held to have notice of what he would 


have discovered—that is nothing at all. On the other 


hand, we have to consider the position of the plaintiff 


firm. The plaintiff firm by the negligence of their: 


agent had undoubtedly put it in the power of Ma 
Thein Yin to defraud, and she availed herself of the 
opportunity. Had the plaintiff firm’s agent insisted 


on her making over the lease itself, she could not 


have surrendered it to Government. On her saying 
that she could not find the lease, all that the plaintiff 
firm had to do was to report the fact that they had 
bought the interests of Ma Thein Yein to the Collec- 
tor, and he would no doubt, after enquiry, have 
entered them as the new lessees. They did not do 
this. 

_ I note that the original lease, which is on the file 
of the .record, though it has twice been bought by 
this particular firm, has never been*transferred to them 
at all. It is true that it has been laid down that it 
is not always negligence to fail to secure the title deeds 
of land mortgaged to anyone. [Vide The Imperial 


Bank of India v. U Rai Gyaw Thu & Company, 


Limited, The Imperial Bank of India v. Aung Tha Hla 
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and others (1), and A.L.R.M. Chettyar Firm  v. 
L.P.R. Chettyar Firm and one (2).| But it must 
be remembered that in this case it was the purchaser 
who failed to get his title-deeds from his vendor and 
not the mortgagee who failed to get his title-deeds 
from the mortgagor ; and in a case like this, where 
the title deed is a Government lease, I should say that 
to fail to get the lease itself, and also to fail to report 
the transfer to the Collector, or to get it entered in 
the Collector’s books, is undoubtedly negligence. 

My attention has been drawn to Exhibit J. This 
is a certified copy of the sale deed by Ma Thein Yin 
to Maung Kyaing of Holding No. E-48. This, the 
present agent of the firm says, he found when he took 
over the office from his predecessor. It was issued 
on the 4th November, 1925, presumably to the firm. 
When this copy come into the possession of the firm, 
they must be held to have had notice of the transfer 
of the lease of Holding No. E-48 by Ma Thein Yin 
to Maung Kyaing, and, therefore, they were aware that 
Ma Thein Yin was swindling Maung Kyaing and 
themselves. No notice of their claim to this piece of 
land was given to Maung Kyaing until the 17th May 
1926, when he was just on the point of finishing the 
house which he erected on the land. In other words, 
they allowed him to build the house first throughout 
the whole working season, and then claimed the 
land. 

It is impossible for a plaintiff who does this sort 
of thing to ask for any equitable relief. 

I hold, therefore, that the defendant-appellants, had 
they made ordinary enquiries that an ordinary prudent 
man would have made in this particular case, would 
not have come across anything which would have put 


- (1) (1923) 1 Ran. 637. (2) (1926) 4 Ran. 238. 
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them on enquiry as regards the plaintiff firm having 
any interest in this lease. 

I hold also that the plaintiff firm is estopped from 
asserting their title to the lease of Holding No. E-48, 
because they failed :— 


(i) to get the original lease deed of Holding 
No. E-48 from Ma Thein Yin; 

(ii) to report the purchase of the lease of 
Holding No. E-48 from Ma Thein Yin to 
the Collector; 

(iii) to get themselves entered in the Collector’s 
Registers as the owners of that lease; 
and, 

(iv) to give notice to Maung Kyaing of their 
claim to the land as soon as they had 
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reason to believe that he was building on - 


the land on a title which he might reason- 
ably be expected to regard as good. 
I, therefore, allow the appeal, set aside the decrees 
of the lower Courts and-dismiss the suit with costs in 
all Courts. 
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APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Fustice Cunliffe. 


A.K.A.C.T.V.V. CHETTYAR 
v 


THE COMMISSIONER OF INCOME-TAX.* 


Income-tax Act (XI of 1922), ss. 22, 23 (1), (3), (4); 27, 30 (1) proviso—Appeal 
against refusal to make fresh assessment—No appeal against assessment 
under s. 23 (4) after default—No appeal after fresh assessment if made 
according to s.23 (4)—Fresh assessment made under s. 27 read with s. 23 
(1) or (3), appealable. 


S. 30 of the Income-tax Act 1922 provides for an appeal to the Assistant 
Commissioner against a refusal of an Income-tax Officer to make a fresh 
assessment under s. 27. Under the proviso to that section no appeal lies 
against an assessment made under s. 23 (4) of the Act after default of an 
assessee to make a return or to comply with the terms of notices under s. 22; 
and also, if an assessee succeeds in his efforts to obtain a fresh assessment 
under s. 27, no appeal lies against that fresh assessment if it is made in 
accordance with the provisions of s. 23 (4). An appeal does lie if the fresh 
assessment is made under s. 27, read with s. 23 (1) or (3). 


Clark and Venkatram for the applicant. 
A. Eggar (Government Advocate) for the Crown. 


Pratt, C.J., and Cunuirre, J.—This is an appli- 
cation for a mandamus to compel the Commissioner 
of Income-tax to state a case under section 66 of 
the Income-tax Act. The facts are set forth at 
length in the application. 

The A.K.A. Firm of Rangoon, which consisted of 
two partners the applicant A.K.A.C.T.V.V. Chettyar 
and A.K.A.C.T.A.L. Alagappa Chettiar, discontinued 
business in 1925, ‘August, the assets were divided 
between the two partners, who have been since 
carrying on business as separate joint family firms 
under the styles of A.K.A.C.T.V.V. and A.K.C.T.A.L. 
respectively. 





* Civil Miscellaneous Application No. 26 of 1928. 
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For the financial year 1925-26 notice was served 
on the then agent of the A.K.A. Firm on 8th April 
1925 to make a return for income-tax purposes. 

Applicant eventually made a return and claimed 
the benefit of section 25 (3) of the Income-tax Act 
as the firm had been dissolved. ; 

Applicant objected to producing the books of the 
firm, and to the proposed method of assessment. 
Ultimately the Income-tax Officer peremptorily settled 
March 31st, 1926, for the production of accounts. 
The accounts were not produced and the Officer 
made an assessment ex parte against each member of 
the A.K.A. Firm. | 

Applicant appealed to the Assistant Commissioner 
who dismissed his appeal, and left him to apply for 
a fresh assessment under section 27. An application 
was made under section 27 but was refused. An 
appeal to Commissioner of Income-tax was unsuccess- 
ful. The Commissioner was asked but declined to 
make a reference to this Court, hence the present 
application under section 66 (3) for an order to 
state a case on specified points of law. 

A preliminary objection has been taken by the 
Government Advocate that the application is in- 
‘competent since no appeal lies to the Assistant Commis- 
‘sioner from the order refusing to make a fresh assess- 
ment under section 27. 

It is contended that the proviso to section 30 
that no appeal shall lie in respect of an assessment 
made under sub-section (4) of section 23 or under 
that sub-section read with section 27 . precludes such 
an appeal, since it must be taken that, the Officer 
having dismissed the application for a fresh assess- 
ment under section 27, there remains an _ assess- 
ment under sub-section (4) of section 23 read with 
section 27.' 
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The contention is clearly not maintainable. There 
was an application for a fresh assessment under 
section 27, which was refused. The assessment under 
section 23 (4) was not cancelled. There was not 
therefore an assessment under section 23 (4) read with 
section 27 as argued. A refusal to make an assess- 
ment is not an assessment. 

Section 30 definitely provides for an appeal against 
a refusal of an Income-tax Officer to make a fresh 
assessment under section 27. 

What the proviso clearly means is (1) that there 
shali be no appeal against an assessment made under 
section 23 (4) and (2) that when an assessment under 
section 23 (4) has been cancelled under section 27 and 
a fresh assessment made there shall also be no appeal: 
that is to say that if the assessee succeeds in his 
effort to obtain a fresh assessment under section 


27 he shall be debarred from appealing against 


that fresh assessment. The assessee is not precluded 
by the proviso from pxefering the appeal against the 
refusal to make a fresh assessment under section 27, 
which is aliowed in the body of section 30. 

In his order rejecting the two applications for a 
reference to this Court under section 66 (2) on a 
number of questions the Commissioner of Income- 
tax took the view that the only questions for 
decision were of pure fact: viz.:—whether applicants 
had a reasonable opportunity of complying with the 
Income-tax Officer’s notice and whether there was 
an adequate reason for non-production of accounts. 
There was therefoie no question of law to refer. . 

We consider that the only question for determin- 
ation was whether applicant had sufficient cause for 
non-compliance with Income-tax Officer’s _ notices. 
He obviously had not, and we see no reason to 
think the findings of fact wrong. Applicant and his 
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quondam partner were obviously placing every obstacle 1928 
in the way of a just assessment and they have only a.K.a.c.T. 
themselves to thank, if the result of their efforts is <,”-¥: 


: CHETTYAR 
that they have been assessed in a way and under v. 
° . . THE 

a section, which they do not like. Comms- 


We do not feel called upon to require the teccaneaas: 


Commissioner to state a case upon any of the points pat cy. 
raised before us. AND 


The application is dismissed with costs. Advocate’s “"““""™* i 
fee five gold mohurs. 
APPELLATE CRIMINAL. 
Before Mr. Justice Baguley. 
KING-EMPEROR 1938 
v. July 20. 
JAN MAISTRY anp orTHers. * 


Gambling Act (Burma Act I of 1899), ss. 11 and 12—Ralutive punishments 
under the section—Offence of a daing much more serious than that of a 
mere gambler. 


The law regards the offence of a daing (owner, keeper or manager of a 
gaming-house) as far greater than the offence of a mere gambler. The 
maximum fines and sentences of imprisonment that can be imposed on a 
daing under s. 12 of the Burma Gambling Act, are far heavier than those 
for the ordinary gambler who is dealt with under s. 11 of the Act. The daing 
makes opportunities for other people to break the law of the country. 


BacuLey, J.—The Second Additional Magistrate of 
Yenangyaung tried nine men under sections 11 
»and 12 of the Gambling Act. Some he acquitted, 
some he fined Rs. 10 each under section 11, and 
the other two he found guilty under section 12 of 
the Gambling Act and fined one of them Rs. 15 
and the other Rs. 20. 


*Criminal Revision No. 372B of 1928 against the order of the Second 
Additional Magistrate of Yenangyaung in Criminal Regular Trial No. 10 of 1928, 
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The accused, Maw Pet Khan, whom he fined 
Rs. 20 at the time of the commission of the offence, 
was a Police-officer, and the Magistrate was of 
opinion that he had acted as an agent provocateur, 
and that was the reason for punishing him more 
severely than the others. He, however, went out of 
his way to make some sweeping statements against 
the police in general. 

{His Lordship directed those remarks to be expunged 
and then proceeded to deal with the sentences 
imposed. ] 

I would also point out that the sentences passed 
show a failure to grasp the relative seriousness of 
offences under sections 11 and 12 of the Gambling 
Act. The moral turpitude of gambling in itself is 
regarded by most people as small, and the man who 
commits an offence against section 11 of the Gam- 
bling Act merely by going to a waing and having a 
flutter is not really committing a crime involving 
serious moral turpitude. The principal portion of his 
offence is that he is breaking the law of the country. 
The law has been framed in the way that it is 
because gambling of a certain kind among certain 
classes of people is apt to lead to more serious crime 
and that, I gather, is the main, if not the only 
reason for which it is forbidden by law. On the 
other hand, the man who commits an offence under 
section 12 of the Gambling Act is a man who is 
breaking the law of the country not merely for the 
sake of gaining a passing amusement but} with the 
intention of making thoney. ‘The gambler may win, or 
he may lose. On the whole, the general body of gam- 
blers lose, because the daing always wins. If there 
were no daings to run illegal gambling, no one could 
commit an offence under section 11 of the Gambling 
Act. It is the daing who makes opportunities 
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for other people to commit offences under section 11 
and not vice versa. 

A reference to the two sections will show that the 
law regards the offence of the daing as far greater 
than the offence of the mere gambler. If the 
maximum fines which can be inflicted are looked at, 
it will be seen that the daing can be punished five 
times as heavily as the gambler. If the maximum 
sentences of imprisonment are looked at, the daing 
can be punished three times as heavily as the 
gambler, and this clearly shows that the daimg under 
ordinary circumstances should be punished very 
much more heavily than the ordinary gambler. 

In this case the Magistrate has fined the ordinary 
gamblers Rs. 10 each, and the ordinary daing Rs. 15. 
It would be far more reasonable if the daing had 
been punished four or five times as heavily as the 
gambler. 


’ APPELLATE CIVIL. 
Before Mr. Fustice Carr. 


DAYALAL & SONS 
Vv. 
KO LON AnD ANOTHER. * 


Estoppel—Tenant in possession from landlord cannot deny his title, however 
defective—Suit by tenant claiming as owner—Surrender essential before 
suit—Evidence Act (I of 1872), s. 116. 


Plaintiff came into occupation of a house as tenant of defendant-appellants 
who claimed to have bought it from its former owner but without a registered 
conveyance. Plaintiff, occupying the property all the time as tenant of the 
appellants, obtained a registered conveyance of the house from a legal represen- 
tative of the former deceased owner, and sued the appellants for a declaration 
of his ownership and for an injunction against them to restrain them from 
recovering any rent from him. 


* Civil Second Appeal No. 769 of 1927 against the judgment of the District 
Court of Toungoo in Civil Appeal No. 123 of 1927. : 


42 


657 


1928 





KING- 
EMPEROR 
v. 

Jan MAIstTRY 
AND OTHERS. 


BAGUuLEY, J. 


1928 
July 23. 


658 


1928 
DayAaLaL 
& Sons 

Vv. 
Ko Lon AND 
ANOTHER. 


INDIAN LAW REPORTS. [VoL. VE 


Held, that a tenant who has been let into possession cannot deny his 
landlord’s title however defective it may be so long as he has not openly restored’ 
possession by surrender to his landlord. Plaintiff was in possession as tenant 
and as he had not delivered possession to the appellants, he was estopped from 
denying their title. 

Bilas Kurwar vy. Desraj, (P.C.) 37 All. 557—followed. 


P. B. Sen for the appellants. 
So Nyun for the respondents. 


Carr, J.—The house in dispute in this case origin- 
ally belonged to one U Tun U who appears to have 
lived in it along with his daughter Ma Dun until he 
died. It seems that he occupied one floor while the 
defendant-appellants occupied the other. When U 
Tun U died Ma Dun left the house leaving the defend- 
ants in possession of it. The defendants claim that 
they had, in fact, bought the property fom U Tun 
U before his death, but had not obtained from him 
a registered conveyance. The plaintiff came into 
occupation of the house as tenant of the defendants 
in 1924. This has been found in the present suit by 
the Subdivisional Court and had previously been 
found in two suits for rent brought by the defendants 
against the plaintiff. 

After he had entered into occupation of the pro- 
perty as tenant of the defendants, the plaintiff obtained 
a registered conveyance from Maung Tha Dun as 
the legal representative of Ma Dun, who by then had 
died. The plaintiff has remained in occupation of 
the property ever since he entered into it as tenant 
of the defendants. He now in this suit prays for a 
declaration of his ownership, for a. declaration that 
the defendants have no right to the property, and 
that they have no right to claim rent from him and 
for an injunction to restrain them from continuing 
the second suit for rent abovementioned, which has 
been decided since the institution of the present suit. 


VoL. VI] RANGOON SERIES. 


The question that arises in this appeal is whether 
the plaintiff is estopped under section 116 of the 
Evidence Act from bringing this suit and denying his 
landlord’s title. Both the Courts below have held 
that he is not estopped. In my opinion, both the 
decisions are wrong and are based on an_ entire 
misconception of the law of estoppel. The Subdivi- 
sional Judge held that if the plaintiff could prove 
that by his conveyance from Tha Dun he acquired 
the legal title to the property it would show that his 
tenancy had determined as from the date of that 
conveyance. He also argued that since the date of 
that conveyance the plaintiff has been in possession 
as owner of the property and not as tenant. The 
District Judge took very much the same view. He 
referred to the decision of their Lordships of the 
Privy Council in the case of Bilas Kurwar v. Desraj 
Ranjit Singh (1) in which their Lordships held that 
“a tenant who has been let into possession cannot 
deny his landlord’s title however defective it may be 
so long as he has not openly restored possession by 
surrender to his landlord”. The District Judge 
further held that if the plaintiff was able to prove 
that by his conveyance he had obtained legal title 
that would show that the tenancy had determined 
from the date of that conveyance. I am unable to 
follow fully the arguments by which the Judge was 
able to hold that this present case did not come within 
the ruling of the Privy Council above quoted. In 
my opinion, it clearly does come within that ruling. 

The whole case of the plaintiff depends on the 
allegation that the defendants, his landlords, never 
had any title at all and that the property belonged to 
U Tun U and passed on his death to Ma Dun and 





(1) (1915) 37 Ali. 557. 
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on her death to the administrator Tha Dun who, in 
his turn, conveyed it to the plaintiff. This clearly 
amounts to a denial of the defendants’ title at the 
time of the commencement of the tenancy, and it 
also, in my opinion, clearly comes within the very 
explicit rule laid down by their Lordships of the 
Privy Council. Admittedly the plaintiff came into 
possession as tenant of the defendants and he has 
never surrendered possession to them. He is, there- 
fore, still a tenant, and, even if his lease itself has 
actually determined, he is still holding on under that 
lease and is still in possession of it as a tenant. He 
is very clearly estopped from bringing this suit and 
will continue to be estopped unless and until he 
delivers possession of the property to the defendants. I 
allow this appeal, set aside the judgments and decrees 
of the Courts below and dismiss the plaintiff’s suit 
with costs in all Courts. 


APPELLATE CIVIL. 
Before Mr. Justice Mya Bu. 


MAUNG KAN GYWE 
v. 
CHETTYAN AND ANOTHER. * 


Provincial Small Cause Courts Act (IX of 1887), s. 15 (1) and 2nd Sch., Art. 8— 
Suit for ‘ laizu’ not a suit for rent—Competency of a Court of Small Causes to 
try such suit. 


Plaintiff-respondents agreed to allow defendant to work three plots of land 
on the understanding that seed-grains would be supplied by the plaintiffs and 
that the defendant would give plaintiffs half of the produce as laizu which 
literally means ‘‘ share for land.” 

Held,.that a Court of Small Causes was competent to entertain a suit for 
recovery of the value of suchishare by way of damages for a breach of contract. 
Such suit was not a suit for ‘rent.’ 


Jadab Chandra v. Gopal Chandra, 28 C.W.N. 848—referred to. 


‘* Civil Revision No. 46 of 1928 (at Mandalay) against the judgment of the 
Township Court of Wetlet in Suit No. 134 of 1927. 
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Day for the applicant. 
Sanyal for the respondent. 


Mya Bu, J.—The plaintiff-respondents sued the 
defendant-applicant in the Township Court of Wetlet 
for recovery of 65 baskets of paddy or their value 
Rs. 83-12, by instituting their plaint in Burmese in 
which the paddy claimed was described as “ ave” 
(laizu). The Court was invested with the jurisdiction 
of a Court of Small Causes, and tried the suit in the 
exercise of such jurisdiction. 

In the body of the plaint it was alleged that the 
defendant had requested the plaintiffs to allow him to 
work three plots of land on the understanding that seed- 
grains should be supplied by the plaintiffs, and that 
half of the produce should be given by the defendant 
to the plaintiffs as “ ode” (laizu). It was also 
alleged that the defendant worked the land in pursuance 
with that arrangement and the land yielded about 130 
baskets. On these allegations the plaintiffs claimed 
65 baskets of paddy or its value Rs. 83-12. The trial 
Court in recording the evidence adduced by the 
plaintiffs, employed the expression “rent” apparently 
in translating the Burmese word “ode”. The trial 
Court has also prefaced its judgment by describing 
the suit as one “for recovery of 65 baskets of paddy 
or its value Rs. 83-12, alleged to be due as rent”. 
The official translator of this Court has also employed 
the term “rent” for the Burmese word “ oe” in 
the translation of the pleadings. 

_ The defendant-applicant assails the validity of the 
decree passed by the trial Court in favour of the 
plaintiff-respondents, inter alia, on the ground that the 
suit being one for recovery of rent of land, should 
not have been dealt with by the trial court in the 
exercise of its powers of a Court of Small Causes. 
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Under section 15 (1) of the Provincial Small Cause 
Courts Act, read with Article 8 of the Second Schedule 
to the Act, a Court of Small Causes is precluded from 
taking cognizance of a suit for recovery of rent other 
than house rent, unless the Court has been expressly 
invested by the Local Government with authority to 
exercise jurisdiction with respect to such suit. 

It is contended on behalf of the plaintiff-respondents 
that the suit in reality was not a suit for rent at all. 

It appears to me to be inaccurate to translate the 
word “ode” as “rent” in this particular case. 
The literal and primary meaning of this word is “‘ share 
for land”’; and apparently through careless usage this 
expression is commonly employed to denote “rent”, 
but where the context is inconsistent with the latter 
interpretation, it should be given the primary meaning 
which is consistent with the context. According to 
the trend of the allegations in the plaint, the plaintiff- 
respondents’ suit was for recovery of 65 baskets of 
paddy, being their half share of the produce of the land > 
which the defendant-applicant cultivated with the stipu- 
lation that the plaintiff-respondents should supply the 
seed-grain and the defendant-applicant should deliver 
half share of the produce to the plaintiff-respondents. 
According to the allegations, the defendant-applicant 
was a mere contractor but not a tenant, and the suit 
against him is not a suit for rent, but for damages for 
breach of contract. The plaintiff-respondents’ suit is 
therefore maintainable in the Court of Small Causes. 
Mukerji, J., held in Jadab Chandra Santra v. Gopal 
Chandra Debnath (1), that a suit for recovery of money 
due as price of the plaintiff’s half share of the paddy 
and straw grown by the defendant who held the land 
on taking a settlement from the plaintiff with the 


(1) (1924) 28. C.W.N. 848. 
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stipulation that he would deliver half share of the — 1928 
produce to the plaintiff, was maintainable in the Small | Mavune 
Cause Court, as there was nothing in the plaint to wana ii 
suggest that the defendant was a tenant. See 
In my opinion, the objection to the trial Court’s ANoTHER. 
exercise of its jurisdiction as a Small Cause Court Mya Bu, J. 
fails. 
The other grounds in support of the application 
attack the validity and correctness of the finding which 
the trial Court arrived at in favour of the plaintiff- 
respondent, 
The learned Judge of the trial Court took due notice 
of the fact that the evidence adduced by the plaintiff- 
respondents was very discrepant, and would, by itself, 
be insufficient to prove their case; but he was. of 
opinion that, in the light of the improbability that a 
man would allow another to work his land for nothing, 
as alleged by the defendant who admitted working 
the land, the plaintiff-respondents’ story should be 
accepted as true. With this finding, as a finding of 
fact, I do not see any sufficient reason to interfere in 
revision. 
In the result the application fails and I dismiss it 
with cost, advocate’s fee one gold mohur. 
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Before Mr. Fustice Maung Ba. 


U MO GAUNG 
v. 


UPO SIN. * 


Presidency Towns Insolvency Act (III of 1909), s. 103—Penal Code (Act XLV of 
1860), ss. 421, 424—Criminal proceedings maintainable independently of the 
Insolvency Act—Death of the complainant—Magistrate’s discretion to 
proceed with trial. 


An insolvent concealed the receipt by him of insurance money on his 
mortgaged property from the mortgagee as well as from the Official Assignee 
who expressed an opinion in his report that the insolvent was guilty of an 
offence under section 103 (8) (ii) of the Presidency Towns Insolvency Act. A 
creditor applied to the Insolvency Court for his prosecution; but the Court 
declined to do so. The creditor thereupon filed a complaint himself against the 
insolvent charging him with offences under sections 421 and 424 of the Indian 
Penal Code: After the complainant’s evidence was taken, there were several 
adjournments and then the complainant died. The trial Magistrate decided to 
proceed with the trial and declined to discharge the accused under section 259 
of the Criminal Procedure Code. 

Held, that the Presidency Towns Insolvency Act does not take away a 
Magistrate’s jurisdiction to try an insolvent for an offence under sections 421 
and 424 of the Indian Penal Code. ‘There was no reason to interfere with the 
Magistrate’s discretion to proceed with the trial as the offences were not 
compoundable and the deceased complainant’s evidence could be used under 
section 33 of the Evidence Act. 


Emperor v. Bhat, 35 Bom. 63—~referred to. 


Maunc Ba, J.—Applicant U Mo Gaung was a paddy 
broker. He was adjudicated insolvent by this Court. 
From the report of the Official Assignee it appears 
that his house and its site were mortgaged to Messrs. 
Steel Brothers & Company, Limited. But he never 
made over the Insurance Policy although the property 
was insured. The house were destroyed by fire and 
the agents of the Insurance Company informed the 
Official Assignee that they had paid the insolvent 
Rs. 4,925. The insolvent concealed the insurance 


* Criminal Revision No. 2148 of 1928 against the order of the Second 
Additional Magistrate of Rangoon in Criminal Trial No. 94 of 1928. 
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and the receipt of the assured amount not only from 
Messrs. Steel Brothers but also from the Official 
Assignee and he never made over the amount to the 
Official Assignee. Consequently the Official Assignee 
in his report expressed an opinion that the insolvent 
was guilty of an act falling under section 103 (6) (ii) 
of the Presidency Towns Insolvency Act or in other 
words that he had made away with or concealed 
part of his property. 

Po Sin, one of the creditors, applied to the 
Insolvency Court to direct the insolvent’s prosecution. 
The learned Insolvency Judge declined to do so, 
- remarking that such prosecution was not recommended 
by the Official Assignee and that the case was not 
of importance. From that order an appeal was filed. 
The learned Judges of the Appellate Bench observed 
that it could not be doubted that there were grounds 
which, prima facie, would justify an enquiry, but 
they declined to interfere with the exercise of the 
Insolvency Judge’s discretion. 

U Po Sin then filed a direct complaint to the 
District Magistrate charging U Mo Gaung with offences 
under sections 421 and 424 of the Indian Penal Cede. 
The complaint was in order because nothing contained 
in the Presidency: Towns Insolvency Act takes away a 
Magistrate’s jurisdiction to try the inselvcnt for an 
offence under those sections. This view was held 
by a Bench of the Bombay High Court in Emperor 
v. M.H. Bhat (1). The complaint was transferred to 
the Second Additional Magistrate, Rangoon, for 
disposal. During the trial the Magistrate was trans- 


ferred and the accused person claimed a de novo. 


trial. The case was accordingly adjourned for three 
weeks to summon witnesses. On the adjourned date 


(1) (1910) 35 Bom. 63. 
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the complainant’s advocate asked for an adjournment 
on the ground that he had a case in the High Court. 
The case was adjourned. When the case was called 
on due date the complainant was too ill to attend arid 
the case was adjourned for nearly a month. When 
the case was called again the complainant was reported 
to have died. The accused’s advocate asked the 
Magistrate to discharge his client under section 259, 
Criminal Procedure Code. The Magistrate rejected 
that application. From that order of rejection this 
application for revision has been filed. 

Section 259 gives a Magistrate discretion to dis- 
charge the accused when in the case instituted upon 
complaint the complainant is absent on any day fixed 
for the hearing of the case and when the offence is 
one which may lawfully be compounded or when it is a 
non-cognizable offence. The offences under sections 
421 and 424 are non-cognizable but they are non- 
compoundable. The complainant has been examined 
and cross-examined. His evidence can therefore be 
used under section 33 of the Evidence Act. The 
learned Magistrate has exercised his discretion and 
decided to proceed with the trial. I see no sufficient 
reason to interfere with his exercise of that discretion. 
I therefore dismiss this application for revision. 
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APPELLATE CIVIL. 


Before Mr. Justice Doyle. 


U KYAW LU anD ANOTHER 
Vv. 


U SHWE SO. * 


Specific Relief Act (I of 1877), s. 9—Criminal Procedure Code (Act V of 1898) 
s. 145—Criminal Court’s order no bar to a suit for possession—Remedy of 
unsuccessful party in such suit—Suit based on title—Revision when not the 
remedy. 


Respondent sued applicant and another under s. 9 of the Specific Relief Act 
against wrongful dispossession of land. Applicants pleaded that the suit was 
not maintainable as an order had been passed against the respondent by a 
Criminal Court under s. 145 of the Criminal Procedure Code. The trial 
Court held that the order was no bar and decreed the suit. Applicants applied 
to the High Court in revision. 

Held, that an order of a Criminal Court under s. 145 of the Criminal 
Procedure Code was no bar to a suit under s. g of the Specific Relief Act. 
The remedy of the unsuccessful party in such suit is to file a suit based on his 
title. Such other remedy being open to him, the High Court need not 
exercise its revisional powers. Moreover the trial Court in this case in 
deciding that a suit lay, decided a point of law which it had jurisdiction 
to decide. 

Amir Hassan Khan v. Sheo Baksh Singh, (P.C.) 11 Cal. 6; Jwala v. 
Ganga Prasad, 30 All. 331—~veferred to. 


McDonnell for the applicants. 
N. M. Cowasjee for the respondent. 


DoyLz, J.—Shwe So sued U Kyaw Lu and 
Maung Shwe Hpyu for recovery of possession of land 
under section 9, Specific Relief Act, alleging that he 
had been wrongfully dispossessed on 9th May 1927. 
It was argued that the suit was not maintainable as 
an order had been passed against Shwe So by the 
Subdivisional Magistrate, Maubin, under section 145, 
Criminal Procedure Code. The learned District Judge, 





* Civil Revision No. 83 of 1928 against the judgment ofthe District 
Court of Maubin in Civil Regular No. 24 of 1927. 
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Maubin, however, decided that the order under section 


U Kyaw Lu 145, Criminal Procedure Code, was no bar and decreed 


ANOTHER 


the suit. This Court is asked to revise the order on 


U Suwe So. the ground that the conclusion of the learned District 


Dovytg, J. 


Judge that the order under section 145 is no bar 
was erroneous. 

It is clear from the order of the Subdivisional 
Magistrate, in Criminal M‘scellaneous No. 57 of 1927 that 
dispossession took place long before the order of the 
Subdivisional Magistrate, which merely confirmed the 
status quo. Under these circumstances, as pointed out 
in Fwala v. Ganga Prasad (1), the order under section 
145 of the Code was no bar. 

In that case it was furthermore held that as 
another remedy was open to the applicant interference 
by way of revision was not called for. I would go 
further and say that the High Court has no power of 
revision in the present case since the learned District 
Judge was deciding a point of law and not of jurisdiction 
in deciding that a suit lay, and the principles laid 
down by the Privy Council in Amir Hassan Khan v. 
Sheo Baksh Singh (2) would apply. 

For the above reasons this application is rejected 
with costs. 


(1) (1908) 30 All. 331. (2) (1885) 11 Cal. 6; 11 L.A. 237. 
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Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Fustice Cunliffe. 


MUNICIPAL CORPORATION OF THE CITY OF 
RANGOON 


Ue 
E. E. DAWOODJEE & SONS. * 


Rating Law—Principle of valuation—Hypoithetical value of a printing press 
building—Building unsuitable for other purposes—General advance in value 
and in rents of house property nearby when an appropriate guide. - 


The Assessor of the Municipal Corporation of Rangoon increased to more 
‘than double the valuation of an old building held under a long lease by a Press. 
The premises were not suitable for ordinary business purposes or for tenement 
dwellings. The enhancement was made because of a general advance in the 
value of house property in the neighbourhood and because of the fact that 
occupiers of nearby buildings were paying much higher rents than the rent paid 
by the Press. 

Held, that it is a canon of Rating Law that the principle of the valuation of 
any given hereditament is the hypothetical value of the hereditament as it stands 
‘to any hypotheticaltenant. It was not appropriate in this case to take as a guide 
the actual rents paid for other and widely dissimilar buildings occupied on 
different terms of tenancy. 


N. M. Cowasjee for the Corporation. 


Clark for assessees. 


CunLIFFE, J.—This appeal must be dismissed. It 
arises in the following circumstances. No. 486, 
Merchant Street, was previously rated at Rs. 1,265 per. 
month. The Assessor to the Municipal Corporation 
recently increased this valuation at Rs. 2,950 per month. 
The assessee who is the owner of the premises 
appealed to the Commissioner who confirmed the 
assessment. The assessee then preferred an appeal to 
the Chief Judge of the Small. Cause Court. He reversed 
the order of the Commissioner. The Corporation now 
come to this Court in further appeal. 


* Civil Miscellaneous Appeal No. 350 of 1928 against the judgment of 
the Small Cause Court of Rangoon in Municipal Appeal No. 2 of 1928. 
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No. 486, Merchant Street, is in the occupation of 
the Rangoon Times Press under a lease for a term of 
The reasons adduced to support the enhance- 
ment of the valuation were a general advance in the 
value of house property in the neighbourhood and the 
fact that occupiers of nearby buildings were paying 
much higher rents than the rent paid by the Rangoon 
Times Press to the assessee. Elaborate calculations 
of floor space and so on were set out in the Report 
of the Assessor. Before the Commissioner the asses- 
see gave evidence that No. 486, Merchant Street, were 
difficult premises to let and by no means suitable for 
ordinary business purposes or for tenement cwyethings. 
The building was not new. 

It is a canon of Rating Law that the principle of 
the valuation of any given hereditament is the hypo- 
thetical value of the hereditament as it stands to any 
hypothetical tenant. It seems to us not to be appro- 
priate in such a case as this to take as a guide the 
actual rents paid for other and widely dissimilar 
buildings occupied on different terms of tenancy. This 
is exactly what the Commissioner has done. In our 
opinion the only evidence in relation to the proper 
valuation before him was the evidence of the assessee 
himself. To rebut such evidence it would have been 
necessary to consider the value of a similar building, 
devoted to a similar business. It is for these reasons 
that we agree with the learned Judge of the Small 
Cause Court and dismiss this appeal, with advocate’s 
costs ten gold mohurs. 

Pratt, C.J.—I add that it is umnecessary under 
the circumstances to discuss the many authorities, 
which have been cited on the subject of the prin- 
ciples, which should determine the assessment of the 
building in question. The principles are not disputed, 
the difficulty is the application of the principles. 
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It is common ground that the assessment should 
be on the basis of the rent, which a_ hypothetical 
tenant would be prepared to pay for the building as 
it stands, to be used for the purposes of a printing 
and newspaper press. 

The Assessor and the Commissioner considered 
that the correct way to obtain the rent, which the 
hypothetical tenant would be willing to pay, was to 
be obtained by a mathematical calculation based on the 
rents paid for buildings in the immediate vicinity. 

The objection to this method is that three of the 
buildings are of a superior character used for different 
purposes, and the fourth is the ground floor only of a 
four storeyed building also used <s a press. The 
learned Chief Judge of the Small Cause Court did not 
consider the buildings or the conditions similar, and 
held therefore this fact vitiated the conclusion arrived at. 

He took into consideration the fact that it was 
not disputed that the building was so constructed 
that it could not be let in parts or tenants and was not 
new, and that it was consequently difficult to obtain 
a trustworthy tenant paying an adequate rent. He did 
not consider that an allowance of 25 per cent. on the 
rent calculated from the average of the adjoining buildings 
rendered the assessment equal to the hypothetical rent. 

The Judge was of opinion that the actual rent paid 
was more truly representative of the hypothetical rent 
and was prima facie evidence of the rental value of the 
building. 

He has given his reasons in a lucid and con- 
vincing judgment and I consider no sufficient reason 
has been adduced to justify our differing from his 
conclusion. 


671 


1928 





Mounicipat. 
Corpora- 
TION OF THE: 
CIty oF 
RANGOON 
Vv. 

E.E. 
DAWOODJEE 
& Sons. 


Pratt, C.J. 


672 


“1928 
Aug. 6. 





INDIAN LAW REPORTS. [VoL. VI 


APPELLATE CRIMNAL. 
Before Mr. Fustice Darwood. 


SULAIMAN MOHAMED BHOLAT 
v. 


KING-EMPEROR. * 


Criminal Procedure Code (Act V of 1898), s. 162—Witnesses’ statements to the 
police—Record of statements in police diaries—Right of accused to obtain 
copies of such statements. 


If a police officer records statements of witnesses in his diary or inserts them 
in his diary from original notes which he destroys, the accused is entitled to ask 
the Court to refer to them and, subject to the proviso of s. 162 of the Criminal 
Procedure Code, he is entitled to copies of the statements for the purpose of 
contradicting such prosecution witnesses. 


McDonnell for the appellant. 


Tun Byu (Assistant Government Advocate) for 
the Crown. 


Darwoop, J.—The facts of this case have been set 
out at length in the judgment of the learned District 
Magistrate and are not really in dispute save in one 
respect. It is alleged by the prosecution that the 
appellant was the person who used a knife upon the 
complainant. This allegation is strenuously denied. 
The appellant has produced evidence to prove that at 
the time the fracas began in the complainant’s flat he 
was in his shop which is below the flat. The case 
really resolves itself into a question of the credibility 
of evidence. 

Before deciding this, it is necessary to consider a 
point raised by Mr. McDonnell for the appellant. He 
states, correctly, that he asked the District Magistrate 
to be allowed to have copies of the statements made 





* Criminal Appeal No. 696 of 1928 against the order of the District 
Magistrate of Rangoon in Criminal Regular Trial No. 63 of 1928. 
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by some of the witnesses to the Police, in order to 
cross-examine them on those statements. It appears 
from the evidence of the Investigating Officer that he 
took down notes of what each witness knew and saw. 
From these notes he compiled his diary and then he 
thinks he destroyed the notes. This, he says, is the 
standing practice. If this is true, it looks very much 
as if the practice were a deliberate attempt to defeat 
the provisions of section 162, Criminal Procedure Code, 
and to deprive the accused of the very valuable right 
to be supplied with a copy of such statements in order 
to contradict the witnesses in the manner provided by 
section 145, Evidence Act. The learned District 
Magistrate refused Mr. McDonnell’s request on the 
ground that he could not claim to see the case diaries. 
It is quite true that the accused is not entitled to see 
the police diaries, but his counsel’s request was not to 
see the diaries but for copies of the statements of the 
witnesses, and in my opinion he was entitled to have 
these copies in spite of the fact that the statements 
were recorded in a police diary. Section 162, Criminal 
Procedure Code, says that no “such statement or any 
record thereof, whether in a police diary or otherwise 
or any part of such statement or record be used 
for any purpose (save as hereinafter provided) at any 
inquiry or trial . . .. . 

Under the proviso when any witness is called for 
the prosecution in any such enquiry or trial, whose 
statement has been reduced into writing as aforesaid, 
the Court shall on the request of the accused refer to 
such writing and direct that the accused be furnished 
with a copy thereof, for the purpose of contradicting 
the witness. 

It is clear from the language of the section that 
when the statement of a prosecution witness has been 
reduced into writing, whether in a police diary or 
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otherwise, the accused is entitled to ask the Court to 
refer to it and to be furnished with a copy of it. 

The learned District Magistrate was therefore wrong 
in refusing to allow the accused to have copies of the 
statements he required. What effect this refusal has 
had upon the trial cannot be gauged unless this 
Court examines the police diaries and also examines 
the Investigating Officer to make sure whether he 
has actually destroyed the original statements. If he 
has, and his evidence certainly indicates this or 
he would have been in possession of the original 
statements, his procedure cannot be too strongly 
condemned. It is obviously not in the interests of 
public justice that Police Officers who are charged 
with the duty of investigating crimes should be in a 
position to take the statements of witnesses, extract as 
much as they think is relevant or important for entry 
in their diaries and then destroy the original statement. 
If such a practice as the Investigating Officer speaks 
of really exists it should be stopped at once. It is 
illegal in so far as it deprives the accused of an 
important right and it may result in the destruction 
of valuable evidence in favour of an _ accused 
person. 

I have been asked by the Assistant Government 
Advocate to adopt the procedure which was followed 
in the case of Dadan Gazi v. Emperor (1) and to 
satisfy myself whether there is anything in the state- 
ments of the prosecution witnesses recorded by the 
Investigating Officer, which would justify their being 
cross-examined. on those statements. 

That case was decided before section 164, Criminal 
Procedure Code was amended by Act XVIII of 1923 
and under the then existing law it was only if the 
Court deemed it expedient in the interests of justice 


_—_ 


(1) 33 Cal. 1023. 
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that it directed the accused to be furnished with a 
copy of the statements referred to. 

Under the present law the Court is bound to refer 
to such a statement at the request of the accused and 
is bound to furnish him with a copy thereof provided 
that, if the Court is of opinion that any part of such 
statement is not relevant to the subject matter of the 
enquiry or trial, or that its disclosure to the accused is 
not essential in the interests of justice, it shall record 
such opinion and shall exclude such part from the 
copy of the statement furnished to the accused. The 
conditions therefore are not the same as they were 
when Dadan Gazi’s case was decided. 

In my view the appellant had an unquestionable 
right to test the credibility of the prosecution witnesses 
by reference to their statements to the police. It is 
impossible to say how far he has been prejudiced by 
being deprived of that right. 

I th , refore direct that appellant or his counsel be 
furnished with copies of the statements recorded by 
the police, which were asked for at the trial. As soon 
as these have been furnished, appellant’s counsel will 
inform this Court whether or not he wishes to cross- 
examine the witnesses on them. 

[Counsel did not cross-examine the witnesses. 
His Lordship upheld the conviction under section 324 
of the Indian Penal Code, but altered the sentence 
of imprisonment into one of fine.] 
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APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Justice Ormiston. 


OFFICIAL ASSIGNEE OF RANGOON AnD ANOTHER 
Ue 


L. ROOPJEE.* 


Presidency Towns Insolvency Act (III of 1909), s. 55—-Good faith and consider- 
ation—Onus of proof on secured creditor. 


Under section 55 of the Presidency Towns Insolvency Act the burden of 
proving good faith and consideration is on the person claiming to be a secured 
creditor. 

Official Assignee of Madras v. C. S. Moodaliar, 43 Mad. 739—followed. 


P. B. Sen for the appellants. 
Halker for the respondent. 


Pratt, C.J., and Ormiston, J.—Laxmishanker Lalljee 
was adjudicated an insolvent on 14th December, 
1926. On the 16th October, 1926, he being the 
owner of a half share of a leasehold plot of land 
with a building thereon, mortgaged it for Rs. 1,500 to 
the respondent who was the owner of the other half 
share. Subsequent to the insolvency he applied to 
the Court for the realisation of his security. The 
claim was referred to the Official Assignee for 
enquiry and report. The Official Assignee reported 
against the claim, and applied under section 55 cf 
the Presidency Towns Insolvency Act, 1909, that the 
mortgage be declared void on the ground that it had 
been given within two years of the date of the insol- 
vency, not in good faith or for consideration. The 
jurisdiction held in favour of the respondent, declared 
him to be a secured creditor and directed that the 





* Civil Miscellaneous Appeal No. 44 0f 1928 against the order of the Insol- 
vency Judge on the Original Side in Insolvency Case No. 271 of 1926. 
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mortgaged property be sold and that the proceeds, 
after deducting the Official Assignee’s commission, be 
paid to the respondent to the extent of his debt. 
It is in respect of this order that the present appeal 
is filed. 

The burden of proving good faith and consider- 
ation in cases arising under section 55 is on the 
person claiming to be a secured creditor; see Official 
Assignee of Madras v. C. Sambanda Moodaliar (1) 
The learned Judge has based his decision on a_find- 
ing that a certain transaction which took place 
between the insolvent and the respondent on the 5th 
August, 1926, was a genuine transaction. This tran- 
saction is evidenced by a promissory note for Rs. 1,500 
executed by the insolvent in favour of the respondent, 
a document which also contains words which amount 
to a mortgage or charge over the insolvent’s half 
share in favour of the respondent for the amount of 
the debt. The document ought therefore to have 
been, but was not, registered. The short answer to 
the respondent’s case is that the terms of the contract 
between the parties having been reduced to the form 
of a document, under section 91 of the Evidence 
Act, no evidence of its term is admissible except the 
document, which itself is inadmissible. Therefore, no 
evidence at all can be given of the transaction of the 
5th August. 

As however, the learned Judge has come to the 
conclusion that the transaction of the 5th August was 
genuine and that the later mortgage was merely 
exchanging a security which, for technical reasons, 
was invalid for a security which was legally valid, we 
propose briefly to examine the salient features of the 
evidence, which consists of the depositions of the 
respondent before the Official Assignee and the Court, 


(2) (1929) 43 Mad. 739. 
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of a witness called by him before the Court and of 
the public examination of the insolvent. 

There had been a litigation between the 2nd 
appellant and the insolvent, of which the respondent 
was aware, ending in a decree in favour of the 2nd 
appellant, which was the: immediate cause of the 
insolvency. On the 5th August, 1926, the respondent 
says that he advanced the Rs. 1,500 to the insolvent. 
Later, being about to go to his country, he demanded 
payment. The insolvent was unable to pay, and the 
respondent asked for a registered mortgage, so as (in 
his own words) “to make the matter pucca”. The 
mortgage goes out of its way to refer to the promis- 
sory note, which is an indication that the respondent 
knew that the insolvency was imminent. It was, of 
course, in one view of the case necessary that there 
should be documentary evidence of the date when 
the title deeds were deposited, and the promissory 
note would be such evidence. It was incumbent on 
the respondent to prove the date of the execution of 
the promissory note. It is torn out of a counterfoil 
book, the production of which would have afforded 
evidence of this date, and yet the book is not pro- 
duced, and the respondent does not know from whom 
he procured the form. 

The respondent produced i in supper of his case a 
sort of account book in which the only transactions 
entered are an account of the loan of Rs. 1,500 and 
an account, admittedly incomplete, of the collections 
of rent in respect of the house in dispute. What 
was the necessity of keeping an account of the loan, 
when no interest was received in respect of it, and 
the only entry is that of the loan itself, is not 
apparent. ‘The respondent admits that the book is not 
a cash, but a memorandum, book, that the entries are 
not in chronological order and that the entry of the 
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loan was copied from a rough book which has been 
destroyed. He was a clerk with a wife to keep, 
living’in Rangoon on a salary of Rs. 160 a month, 
with another source of income which brought him in 
another Rs. 15 a month, and in addition he received 
Rs. 15 a month for house rent. His household 
expenses only came to Rs. 60 or Rs. 70 a month, 
according to his statement. The Rs. 1,500 which he 
lent he says represented two years’ savings. Before 
the Court he stated that he kept savings (nearly 
Rs. 2,000) together with jewellery in a box in his 
master’s safe and his witness Abdul Gani, a fellow 
employee, says that the cash in that box would be 
“Rs, 2,000 to Rs. 2,500” but all he actually professed 
to see was two bundles of Rs. 100 notes, how many in 
a bundle he does not say. Of why the respondent 
should have chosen to keep his savings in a box for 
two years instead of lending it out, and of why he 
should suddenly change his mind and entrust them 
toa man who was involved in a heavy litigation, there 
is no satisfactory explanation. 

The insolvent, in his public examination, said 
that he kept books covering 1925 and 1926, and 
produced them. Yet, admittedly, the transaction of 
the 5th August is not entered in them, the excuse 
being that it is only his business earnings and expenses, 
and not his personal expenses which are entered. 
A loan of Rs. 1,500 at interest can hardly be said to 
be a personal expense. When with the failure to 
enter in an apparently genuine book a transaction which 
ought to be entered therein, there is combined an entry 
in a book which is not apparently genuine of a tran- 
saction which there was no particular reason for enter- 
ing therein, suspicion may legitimately arise. When, 


combined with this circumstance, there are the other. 


suspicious circumstances to which reference has been 
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made above, suspicion may legitimately develop into 
a conviction of certainty. 

We are satisfied that the respondent has failed to 
prove that the mortgage was given in good faith and 
for consideration. We are less reluctant to disturb 
the finding on a question of fact of the trial Judge 
for the reason that only a very small fraction of the 
evidence was given before him. 

It follows that the order of the learned Judge of 
the Original Side sitting in Insolvency must be set 
aside, and that for it there must be substituted an 
order that the mortgage in favour of the respondent 
be declared to be void as against the Official Assignee 
and that it be set aside. The respondent will pay the 
costs of the appellants here and below, advocate’s 
costs in each Court five gold mohurs. 


ORIGINAL CIVIL. 
Before Mr. Fustice Doyle. 


MOHAMED SIDDIQ 
v. 


MOHAMED AHMED anpD ANOTHER.* 


Leave to sue, omission to obtain from High Court—Yurisdiction of High Court— 
Submission to the jurisdiction by the defendant, effect of—Objection 
raised late—Letters Patent, clause 12. 


If a plaintiff sues in the High Court in a case where he ought to have first 
obtained leave of the Court under clause 12 of the Letters Patent, defendant 
should raise his objection to the jurisdiction of the Court at the first 
available opportunity. If however he submits to the jurisdiction of the Court 
in the beginning, it constitutes a waiver on his part, and such waiver cures 
the defect created by the omission of the plaintiff to apply for leave. 

(Abdul Kadir v. ‘Doolanbibi, 37 Bom. 563 ; Haribhai v. The Secretary of 
State for India in Council, 20 Bom. 764 ; Jairam v. Atmaram, 4 Bom. 482— 
distinguished.) . , 











* Civil Regular No. 121 of 1927 of the Original Side. 
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A.J}. King v. Secretary of State for India, 35 Cal. 394; Ganesh v. Manik 
Lal, 1. Pat. L.R. 318; Srimati Saraswati v. Srimati Biraj, 17 C.W.N. 512— 


followed. 


Ray for the plaintiff. 
Auzam for the 2nd defendant. 


Doyte, J.—In the case now about to be heard it 
is objected that, as part of the cause of action arose 
in Paungde, and as the leave of this Court has not 
first been obtained under section 12 of the Letters 
Patent, the Court has no jurisdiction and the case 
should stand dismissed. 

Reference is made to the cases of Jairam 
Narayan Raje v. Atmaram Narayan Raje (1), Hari- 
bhai Gandabhai v. The Secretary of State for India 
in Council (2), and Abdul Kadir Valad Ibrahim 
Chivane v. Doolanbibi, wife of Abdul Kadir Chivane 
(3), where it has been held that leave not having 
first been obtained, the High Court has no juris- 
diction. 

In each of these cases objection to the juris- 
diction was raised at the first available opportunity. 

There has in the present case been submission on 
the part of the defendant to the jurisdiction of the 
Court, since he has filed a written statement and 
asked for the issue of a commission, and the objection 
now taken is an after thought. 

It has been pointed out in A. F. King v. Secretary 
of State for India (4), which has been followed in 
Srimati Saraswati Dassee v. Srimati Biraj Mohini 
Dassee (5), that, where there is in the beginning a 
submission to the jurisdiction ofthe High Court, 
such submission constitutes waiver,‘and that, therefore, 

(1) (1880) 4 Bom. 482. (3) (1913) 37 Bom. 563. 


(z) (1895) 20 Bom. 764. (4) (1908) 35 Cal. 394. 
(5s) (1913) 17°C.W.N. 512. 
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where the jurisdiction of the Court is fettered only 
by the fact that leave to sue must be given by the 
Court itself, such waiver cures the defect created by 
omission to apply for leave. 

The same principle has been affirmed in Ganesh 
Narain Sahi Deo v. Manik Lal Chandra and others 
(1). It commends itself as based on a sound legal 
concept as well as on practical commonsense. 

The objection is not upheld;'the case proceeds. 


APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Fustice, and Mr. Fustice Ormiston. 
MA KYWAY 


v. 


MA MI LAY anp ANOTHER. * 


Provident Funds Act (XIX of 1925), s. 5—Declaration under the Act a testa- 
mentary disposition—Personal law contrary to disposition, effect of— 
Retrospective effect of statute. 


A Burman Buddhist, an employee of the Burma Railways, was a subscriber 
to the Railway Provident Fund. By his declaration made in September 1924, 
he nominated his sister to receive the Provident Fund amount on his death. 
The Act (IX of 1899) then in force did not contain provisions that enabled a 
person to override his personal law as to dispositions. ‘The Provident Funds 
Act, XIX of 1925, came into force on the rst of April 1926. It applied to the 
Burma Railways Provident Fund. The subscriber madeno fresh declaration 
and died in Februaryr928. His widow who was his sole heir under Burmese 
Buddhist law claimed the money according to the personal law of the deceased. 
Held, confirming the decision of the Original Side, that the provisions of 
section 5 of the Provident Funds Act, XIX of 1925, enabled a Burman Buddhist 
to make a valid nomination, though such nomination, being in the nature of a 
testamentary disposition, is prohibited by his personal law. 
Held, reversing the decision of the Original Side, that no fresh nomination 
was necessary by the deceased under the. new Act, and that it was valid as 
against the widow. 


Ba Han for the appellant. 


Leong for the 1st respondent. 


(1) (1923) x Pat. L.R. 318. 
* Civil Fist Appeal No. 131 of 1928 against the judgment of the Original 
Side in Civil Regular No. 146 of 1928. 
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The facts of the case, the effect of the new 
Provident Funds Act of 1925 and the reasons which 
led to a decision in favour of the widow on the Original 
Side are set out in the judgment of the learned trial 
Judge which is as follows :— 


Cuari, J.—The facts of this case are that Ma Mi: 
Lay, the plaintiff, is admitted to be the widow and, 
under the Burmese Buddhist law, the sole heir of 
the decased, Maung Po Hla. 

Maung Po Hla was an employee of the Burma 
Railways and, as such, a subscriber to the Railways 
Provident Fund. He died on the 24th of February, 
1928, and the question has arisen as to whether the 
money is to be paid to the plaintiff, who is his 
widow, or to the 2nd defendant, Ma Kyway, who is 
his sister and nominee appointed by him under the 
rules of the Fund. 

Under clause 4 of the Provident Funds Act, XIX 
of 1925, when a sum of money, or the balance thereof, 
vests in a dependent to whom it is payable under the 
rules of the Fund, he is the person to be first paid, 
and the nominee only takes any sum which is not 
payable to the dependent. 

In the Burma Railways Provident Fund Rules, 
rule 19 (a) does not make the sum of money standing 
to the credit of the deceased member payable to the 
widow or relatives but only gives to the Committee 
a discretion to pay it to the widow or relatives, if 
no Probate of the Will, or Letters or Administration, 
or Succession Certificate, specifying such money, is 
produced to the Manager. . 

If, therefore, neither under the rules, nor under 
the Act, the widow gets any right to preferential pay- 
ment, the question arises whether the nomination of 
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his sister made by the depositor deprives the widow 
of her right under the Burmese Buddhist law. 

It is admitted that the depositor was a Burman 
Buddhist, and that, as such, his widow gets an 
undoubted right to succeed to his estate. 

A Burman Buddhist cannot make a will, and in 
the case of Ma Nu v. Ma Kun (1) a Bench of this 
Court held that the nomination of a person for 
payment of the money in a Provident Fund on the 
death of the subscriber was a testamentary disposition, 
and invalid where the subscriber was a Burman 
Buddhist. 

It is argued on behalf of the 2nd defendant that 
the ruling in Ma WNu’s case (1), is no longer law, on 
account of the provisions contained in section 5 of 
the new Provident Funds Act. That section enacts 
as follows :— 

*“Subject to the provisions of this Act, but otherwise 
notwithstanding anything contained in any law for 
the time being in force or any dispcsition, whether 
testamentary or otherwise, by a subscriber to, * * # 
any nomination, duly made in accordance with the 
rules of the Fund, * * * , shall be deemed to 


confer such right absolutely, until such nomination is 
varied by another nomination.” 


It is argued on behalf of the nominee, the sister, 
that the effect of this provision of law is to 
enable a Burman Buddhist to make a nomination, 
though such a nomination, being in the nature of a 
testamentary disposition, is prohibited by his 
personal law. 

The learned Advocate for the plaintiff contends 
that the words: ‘contained in any law for the time 
being in force,” refer to the statutory law and not to 
the personal law of the. parties. It seems to me 


(1) (1924) 2 Ran: 388. 
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that the words do clearly provide that, in spite of — 1928 
any prohibition on the personal law of the person Ma Kyway 
making the nomination, such a nomination is valid. M4 Mi Lay 

I may incidentally remark, though I cannot utilize a"... 
it for the purpose of construing the section, that, in 
the correspondence, the attention of the Government 
of India was drawn to Ma Nu’s case (1), and the 
disability of a Burman Buddhist to make a will. It 
may be presumed that that fact was in the mind of 
the Legislature when section 5 of the Provident 
Funds Act was enacted. 

This, however, does not dispose of the case, 
because of the time when the nomination was made. 
This specific point was not raised by the leaned 
Advocate for the plaintiff, but I am bound to deal 
with it. 

In respect of the Provident Funds Act, XIX of 
1925, the Governor-General in Council appointed the 
Ist of April, 1926, as the day on which it should 
come into force, vide Notification No. F. 555—24, 
dated the 8th of December, 1925. 

The nomination in this case was made by a 
declaration dated the 27th of September, 1924. 
There has not been any fresh nomination after the 
new Provident Funds Act came into force, and the 
question arises whether the new Act could have 
retrospective effect, so as to make that nomination legal. 

It is settled law that an enactment, which takes 
away, or impairs, vested rights, or creates new 
obligations, or imposes new duties, or attaches new 
disabilities in respect of past transactions, must be 
presumed to be intended by the Legislature not to 
have a». retrospective’ operation. “(Maxwell on the 
Interpretation of Statutes, sixth edition, page 383, 
et seq.). : 

(1) (1924) 2 Ran. 388. 
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It is unnecessary to refer to all the rulings on 


Ma Kyway the point, and I shall only draw attention to the 
Ma Mi Lay Very recent ruling in the case of Nepra v. Sayer 
AND 


ANOTHER, 


Pramnaik (1), where even a declaratory Act was 
held not to have any retrospective operation. 

It may indeed be urged in this case that the 
effect of the new Act was not to create a disability 
but to remove an existing disability, namely, the 
disability of a Burman Buddhist to make a testamentary 
disposition. Even in such a case the English rulings 
cited in Maxwell show that a statute will not be 
construed as having a_ retrospective effect. But, 
where the existence of a disability creates rights in 
other people, and where such rights will be taken 
away by allowing an Act to have a_ retrospective 
operation, it is clear that a statute cannot be construed 
as having such an operation, unless the Legislature 
in explicit terms says so. 

On the day when the nomination was made by 
the husband, such a nomination was clearly beyond 
his capacity and illegal. The wife had a right, 
whether enforceable immediately, or at a future time, 
is immaterial, to ignore that nomination and to claim 
the money bequeathed to another person as her own. 
Of that right she cannot be divested, unless the Act 
in clear terms enacts to that effect. 

I, therefore, hold that the nomination of the 
husband of the 27th September, 1924, is an invalid 
nomination; that the ruling in Ma Nuw’s case (2), 
applies to that nomination; and that it is not validated 
by the removal of thejj disability of the husband by 
the later Act. 

I, therefore, hold that the plaintiff is entitled to 
the money in the hands of the Agent, Burma Rail- 
ways Provident Fund, standing in the name of the 


(1) (1927) 55 Cal. 67. (2) (1924) 2 Ran. 388. 
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deceased, Maung Po Hla. There will be a declaration 
accordingly. 
* % % % 
The nominee appealed against the decision. Their 
Lordships agreed with the learned trial Judge as to 
the effect of section 5 of the Provident Funds Act of 
1925, but disagreed with him on the question of 
fresh nomination. ‘The judgment is as follows :— 


Pratt, C.J., and Ormiston, J.—Maung Po Hla 
deceased was an employee of the Burma Railways 
and a subscriber to the Railways Provident Fund. 
He nominated his sister Ma Kway as his beneficiary. 
His wife, and sole heir under the Burmese Buddhist 
law, Ma Mi Le sued for recovery of the sum 
standing in her husband’s name at his death and 
obtained a decree. 

In the diary of the 11th May 1928 the learned 
Judge on the Original Side recorded “‘the point for 
decision is whether the Provident Funds Act override 
the personal law of Maung Po Hla to the extent of 
enabling him to direct his money to be paid to his 
sister.” 

The Judge found that the effect of section 5 ot 
the Provident Funds Act, 1925, was that a nomination 
is valid in spite of any prohibition in the personal 
law of the person making the nomination. 

We agree that there can be no doubt of the 
correctness of this construction. 

The provisions of section 5 are perfectly clear 
and definite, and on this finding the suit by the 
wife should have been dismissed. The learned Judge 
‘yas, however, held that as* the nomination of the 
sister was made by a declaration, dated the 27th 
September, 1924, before the Act came into force, 
it was invalid. He considered that the Act was not 
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intended to have a retrospective force and a fresh 
nomination was required. 

This was a point not taken in argument and the 
Court ,was not justified in coming to a decision on 
this ground without hearing the advocates on the 
point. 

We find ourselves quite unable to accept the reason- 
ing of the learned trial Judge. The effect of the new 
Act was clearly to render valid a nomination which 
was previously invalid as contravening the provisions 
of the Burmese Buddhist law. 

It is not a question of retrospective effect since 
the declarant did not die till after the Act came into 
force. 

No fresh nomination was necessary. ‘The nominee 
is entitled to the money. We set aside the decree 
of the Original Side and direct that the suit be dis- 
missed. Appellant will have costs in the suit and 
appeal. Advocate’s fee three gold mohurs. 


VoL. VI] RANGOON SERIES. 
APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief fustice, and Mr. Justice Ormiston. 
U PO HNYIN 
Vv. 


THE OFFICIAL ASSIGNEE.* 


Insolvency of an agent entrusted with goods for sale—Property in the goods remain 
with owner—Fire Insurance money of the goods—Distinguishable from insol- 
vent’s property—Official Assignee’s claim to the policy money. 


Goods entrusted to a persoa for sale as commission agent do not vest in the 
Official Assignee on the insolvency of the agent, but remain the property of their 
‘owner. If the goods burn down, after being insured by the owner, inthe 
custody of the agent, the insurance money goes to the owner and not to the 
Official Assignee. Such insurance moneys like the goods themselves remain 
‘distinguishable from the mass of the insolvent’s property. 


Re Hallett’s Estate, 13 Ch.D. 696; William’s Bankruptcy Practice (13th 
edition), pages 229 and 230; Halsbury’s Laws of England, Vol. I, p. 169— 
referred to. 


N. N. Burjorjee for the appellant. 


Auzam for the respondent. 


_Pratt, C.J., and Ormiston, J.—It is common 
ground that plaintiff had 1'346 bags of gram lying in 
the godown of Sayed Kazim on commission sale, when 
the building was burnt down and the gram destroyed. 

The gram was covered by a fire insurance policy 
and the Java Sea and Fire Insurance Company paid 
the Official Assignee Rs. 5,721 on account of the 
value of 1,000 bags of gram destroyed by fire. 

It should be explained that Sayed Kazim had died 
and his estate was administered in insolvency. There 
-_: Civil First Appeal No. 141 of 1928 against the judgment of the Original 
Side in Civil Regular No. 371 of 1927. 

(This judgment overrules in effect the principle laid down in the case be- 
‘tween thesame parties reportedat 5 Ran. 73 which at first was overruled by the 
Appellate Court solely on the ground that the Insolvency Court had no juris- 
diction to decide the point.—£d.,], 
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is also no reason whatever to doubt the very definite 
evidence that the insurance premium Rs. 150 was 
paid by plaintiff. 

Plaintiff sued to recover the insurance money 
from the Official Assignee. 

The learned Judge on the Original Side held that 
the plaintiff would have been entitled to recover the 
gram had it remained gram at the time of the 
insolvency, but that, as it has been converted into 
money, he could not follow and recover the money. 

To our mind the authorities on which the learned 
Judge relies do not support his view. 

He quotes a passage from William’s Bankruptcy 
Practice at page 230 (13th edition) to the effect 
that according to the ordinary course of business. 
between merchants and their factors, the former 
voluntarily became the creditors of their factors in 
respect of the moneys so received, whereby the moneys, 
although the proceeds of goods received on trust, lose 
their trust character. But this in no wise justifies a. 
finding that the insurance money for goods belonging 
to the creditor lose its trust character. 

On the previous page it is pointed out that property 
vested in the bankrupt as an agent, such as a factor, 
etc., will not pass to the trustee of the creditors, so 
long as it or its proceeds remain distinguishable from. 
the mass of the bankrupt’s property. 

It is also pointed ovt shortly after the passage 
quoted that goods bought by the bankrupt with the 
proceeds of property deposited with him can be 
followed by the cestui que trust, if such goods can be 
identified, even though the purchase of them is breach 
of trust. 

' There would seem no reason therefore why the 
insurance money paid to the trustee for goods destroyed 
by fire should not be recovered by the creditor. In 
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re Hallett’s Estate (1) is clearly good authority for 
following the proceeds of tiust property so long as 
they are identifiable, and in this case they obviously 
are. 

So it is laid down in the Laws of England, 
Halsbury. In section 275 (p. 169) that if the trust 
property is disposed of by a trustee the proceeds of 
the disposition may be followed and claimed by the 
cestui que trust, if they can be identified. The same 
rule applies if the trust property has been changed 
into money and the money can be ear-marked. 

We consider that plaintiff had a first claim in the 
insurance money and his suit should have been 
decreed. 

The appeal will be allowed and the suit decreed 
with costs in both Courts. 


APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Justice Ormiston. 


G. BHANDARI 
U. 
T. NIHALCHAND anp oTHERs.* 


Civil Procedure Code (Act V of 1908), O .2 r, 2—Res judicata—Rangoon Rent 
Act (Burma Act IT of 1920), ss. t (4), 12, 19 (1)—Limitation Act (IX of 1908), 
s. 14—Advocate’s erroneous admission on point of law not binding on 
client as res judicata—Furnished premises not within the purview of the 
Rangoon Rent Act—Separate suits in case of different causes of action. 


Plaintiff-appellant gave dependants a lease of two years from the 23rd 
October 1919 till his return to Rangoon of his stall and its furniture on a rent of 
Rs. go per month and on payment of the daily rent (which was then Rs. 1-4) of 
the premises to the Company to whom it belonged. Plaintiff himself was a daily 
tenant of the Company but in practice a tenant was not asked to vacate as long 
as he paid rent, and an assignee of a tenant was similarly treated. Defendants 
carried out their agreement up to the 22nd October 1922, when they ceased to 
pay the plaintiff and-on the roth December 1922 they induced the Company to 


(1) L.R. (1879) 13 Ch.D. 696. 
* Civil First Appeal No. 100 of 1928 against the judgment of the Original 
Side in Civil Regular No. 102 of 1927. ; 
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determine the plaintiff’s tenancy and to give them the tenancy at the daily rent 
of Rs. 4-4. Plaintiff on his return to Rangoon got the Company to recognise him 
as its tenant on a rent of Rs. 4 per day. 

Plaintiff gave notice to defendants to vacate and on the 4th July 1923 
instituted a suit against them in the High Court claiming possession, 
Rs. 650 as rent from the 23rd October 1922 to the 23rd May 1923 (date 
of expiry of notice), Rs. 90 for compensation from the 23rd May 1923 for 
one month. On 14th August 1923 he amended his plaint by claiming Rs. 720 
(the aggregate of Rs. 630 plus Rs. 90) as mesne profits. ‘The Court gave a decree 
in favour of the plaintiff for possession, for Rs. 630 as rent and compensation 
at the rate of Rs. go till possession was given. The Appellate Court confirmed 
the decree on the 30th March 1925 except that its decree was silent as to compen- 
sation and it disallowed the item of Rs. 630 on the ground that under 
the provisions of section 12 of the Rangoon Rent Act, 1920, plaintiff could not 
recover rent without the Rent Controller’s certificate. At the hearing of the 
appeal plaintiff’s advocate admitted that the rent was not recoverable without 
such a certificate. 

Defendants gave up possession to the plaintiff on the 30th March 1925. 
They had paid the Company the daily rent of Rs. 4-4 up to the roth 
February 1923, the date on which the Company recognised plaintiff as 
tenant. From the 23rd May 1923 to the 17th July 1923, plaintiff paid 
the Company Rs 4 a day or in all Rs 224 whilst the defendants were 
in possession. From the 18th July 1923 to 30th March 1925 the Company 
refused to take rent from either party, but after defendants gave up possession, 
the Company received Rs. 2,488 from the plaintiff for the said period. Plaintiff 
now sued (26th February 1927) the defendants for Rs. 3,750 made up of (1) Rs. 
630 rent from roth February 1923 to 22nd May 1923; (2) Rs. 408 for amount 
paid by plaintiff to the Company for the period from roth February 1923 to 
22nd May 1923; (3) Rs. 224 for amount paid by p.uintiff to the Company for 
the period from 23rd May 1923 to 17th July 1923, and (4) Rs. 2,488 for amount 
paid by plaintiff to the Company for the period from 18th July 1923 to 30th 
Match 1925, all at the rate of Rs. 4 a day. 

The trial Court dismissed the suit on the ground of limitation and under the 
provisions of O. 2, r. 2 of the Civil Procedure Code, and also as res judicata. 

Plaintiff appealed. 

Held, that the plaintff’s suit was not barred as under the provisions oz section 
14 ot the Limitation Act limitation remained in suspense throughout the period 
of his first suit and of the appeal therefrom. 

Lakhan Chandra v. Madhusudan, 35 Cal. 209; Nrityamoni Dassi v. Lakhan 
Chandra, 43 Cal. 660—followed. 

Held, further, that section 1 (4) of the Rangoon Rent Act, 1920, which 
prevented recovery of rent after the expiry of the Act, which was not recoverable 
during the continuance of the Act, did not apply in this case. The rent of Rs. 
630 was not for the stall but for the furniture (which included electrical fittings) 
and the Act did not apply to such rent. 

Held, also, that the admission of plaintiff’s advocate on appeal was an erro- 
neous one on a point of law which did not bind the plaintiff and_did not operate 
as res judicata. 

Beni Pershad v. Dudhnath, 27 Cal. 156 (P-C.). Tagore v. Tagore, 18 W.R. 359 
(P.C.)—followed. 


VoL. VI] RANGOON SERIES. 


Held, further, that the rest of the plaintiff’s claim (except a sum of Rs. 172 in 
the item of Rs. 224 which should have been included in the former suit and 
therefore was now barred) was not affected by the Rangoon Rent Act, nor 
barred as res judicata nor under the provisions of O. 2, r. 2 of the Civil Proce- 
dure Code. These claims were not rent, they did not arise from any cause of 
action in the former suit and they arose owing to the wrongful conduct of the 
defendants in procuring themselves to be recognised by the Company as its 
immediate tenants. This arrangement did not come within the purview of the 
Rangoon Rent Act, and the defendants under their agreement with the plaintiff 
were bound to pay the daily rent whatever it was. 


N. N. Burjorjee for the appellant. 
Jj. K. Munshi for the respondents. 


Pratt, C.J., and Ormiston, J.—The plaintiff-appel- 
lant is a jeweller who occupied a stall in the Suratee 
Bara Bazaat under a tenancy agreement providing for 
the payment of a daily rent. Although in theory such 
_a tenancy is merely a daily tenancy, the practice of 
the Bazaar authorities is to allow a tenant to continue 
to occupy the stall as long as he continues to pay his 
rent and does not do or omit to do anything which 
causes inconvenience in the administration of the 
Bazaar. If circumstances render it desirable, the rent 
is raised and a new tenancy agreement is entered into 
at an increased rent, but it seldom, if ever, happens 
that the rent is raised to a point which induces the 
tenant to give up his tenancy. Again, while sub-letting 
without the consent of the authorities is not 
allowed, so long as the sub-lessee does not cause 
trouble and the outward aspect of the transaction is 
that he has merely a license to occupy the stall, no 
objection appears to be taken. 

In 1919 the plaintiff-appellant left Rangoon having 
entered into an agreement [Exhibit A (1)] with the 
-defendant-respondents, a jcint family carrying on the 
trade of jewellers through their manager the 1st defend- 
ant. By this agreement, which is in the form of a lease, 
the plaintiff let to the 1st defendant the stall and its 
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1928 furniture a list of which is attached, its value being 
G.Buanvarr Stated to be Rs. 1,196, for two years from the date 
. Nuwat- 02 Which possession would be given “ paying there- 
cuanD AND for the monthly rent of Rs. 90 per month and also 

OTHERS. 

the daily rent of the Company during the said term. 

pratt, CJ. ’ The Lessee covenants (1) to pay “the said rent’ 

Qraiston, J- the 10th day of each month, (2) to surrender at ths 
end of the term, and (3) “‘ to pay also rent to Suratee 
Bazaar Company, Limited, and observe all the rules 
and regulations of the said Company.” ‘There is 
a proviso for determination on one month’s notice 
if the Lessor comes to Rangoon with intention to 
resume his own business. The only reasonable con- 
struction of this document, having regard to the 3rd 
covenant, is that the lessee agreed with the lessor to 
pay the daily rent to the Company, not to the 
lessor. 

At the time of the execution of the lease the daily 
rent was Rs. 1-4 and it remained the same until it 
was increased under the circumstances hereinafter set 
out. Possession was given on the 23rd October, 1919, 
but at the expiration of the term the defendants 
held over, and they must be taken to have done so 
on the conditions of the lease. 

The defendants continued to pay the monthly rent 
to the plaintiff up to the 22nd October, 1922, as and 
from which date they ceased to pay it, and on the 10th 
December, 1922, by means which need not be particu- 
larised, the defendants persuaded the Bazaar authorities 
to determine the plaintifi’s tenancy and to give them a 
tenancy at a daily rent of Rs. 4-4, thus ousting the 
plaintiff. 

The plaintiff returned to Rangoon, and, as the 
result of his representation, on the 10th February 1923, 
the Bazaar Company again recognised him as their 
tenant at an increased rent of Rs. 4a day. 
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On the 28th April, 1923 the plaintiff gave the 
defendants notice to vacate by the 23rd May, 1923 
and there having been non-compliance with the notice, 
on the 4th July, 1923, he instituted Civil Regular Suit 
No. 354 0f 1923 ofthis Court. In this suit, as originally 
framed, he claimed, among other reliefs, possession, 
Rs. 630 as rent for the period from the 23rd October, 
1922, to the 23rd May, 1923, thereafter Rs. 90 as 
compensation for use and occupation for the period 
from the 23rd May, 1923 to the 23rd June, 1923, 
and further such compensation at the same rate. 

On the 14th August, 1923, he filed an. amended 
plaint in which no claim for rent as such was made, 
but a claim was made for Rs. 720 (being the aggregate 
of the sumsof Rs. 630 and Rs. 90) as mesne profits. 

On the 2nd September, 1924, a decree was passed 
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by May Oung, J., in favour of the plaintiff for (inter alia) . 


possession, Rs. 630 as rent from the 23rd October, 1922 
until the 23rd May, 1923, and compensation for use 
and occupation at Rs. 90 per mensem from the 
23rd May, 1923, till possession was given. 

The defendants appealed in Civil first appeal No. 202 
of 1924, and by the decree of the Appellate Side 
dated the 30th March, 1925, the decree of the Original 
Side was confirmed, except as to the item of Rs. 630 
for rent as to which it was held that no decree for 
rent could be passed by reason of section 12 of the 
Rangoon Rent Act, 1920, which provides that a 
plaint in a suit for the recovery of rent is not to be 
accepted unless a certificate certifying the standard 
rent has been attached thereto. No such certificate 
had been attached to the plaint in the suit. 

On the same date, the 30th March, 1925, the 
defendants gave possession to the plaintiff. It should 
be stated that the defendants paid to the Bazaar 
Company daily rent at the rate of Rs. 4-4-0 a day 
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1928 from the 10th December 1922 to the 10th February 
G. Buanpant 1923, the date on which the plaintiff was again 
T.Nia- recognised by the Bazaar Company as its tenant. 


“One. Thereafter they ceased to pay such rent. From the 


Paes Os: 23rd May, 1923 to the 17th July, 1923, the plaintiff 


ano _ paid rent at the rate of Rs. 4 a day, aggregating 
PRNITON EP, 224, to the Bazaar Company although the 
defendants were actually in occupation. From the 
18th July, 1923 to the 30th March 1925 the Bazaar 
Company refused to accept rent from either party, 
but after being given possession, the plaintiff, on the 
19th August, 1925, paid to the Bazaar Company the 
rent which had accrued during this period aggregating 

Rs. 2,488. 
The palintiff filed the present suit on the 26th 
February, 1927, claiming Rs. 3,750 under four heads :— 


(a) Rent at Rs. 90 month from the 23rd October 0928 to the Rs. 

22nd May 1923 = sae 630 
(6) Amount paid by the plaintiff on acenunt of he defendants’ 

default to the Bazaar Company from the roth February 

1923 to the 22nd May 1923 at Rs. 4 a day tes 408 
(c) Amount paid by the plaintiff for the defendant’s use angi 

occupation to the Bazaar Company from the 23rd — 

1923 tothe 17th July 1923 at Rs. 4aday i 224 
(d) Amount paid by the plaintiff to the Bazaar Company on 

account of the defendant’s use and occupation of the stall 

from the 18th July 1923 to the 3oth March 1925 we = 24.88 





3,750 





The learned Judge on the Original Side dismissed 
the suit, holding that the claims under the several 
heads were barred by limitation, by the provisions of 
Order II, rule 2 of the Civil Procedure Code, or by 
res Jhidinakn, in certain cases by a combination of 
two of them. 

The claim for rent is based on a consideration 
different in the main to those governing the claims 
under the other heads. As to this the plaintiff claimed 
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for the purposes of limitation to exclude the period agat 

from the institution of the suit to the decision of the G. BuaNDane 

appeal from the decree therein. The learned Judge  T. Nitkt- 

held that, the defendants in their written statement “Gtners 

having pointed out that the suit in so far as it was 7 Gy, 

based on a claim for rent by reason of the non- AND 
a ; Ormiston, Je 

observance of the provisions of section 12 of the 

Rangoon Rent Act, 1920, and the plaintiff having 

taken no steps to legalise his claim for rent, he could 

not be held to be prosecuting the previous suit in 

good faith as regards this claim, and that, therefore, 

he was not entitled to the benefit of section 14 of the 

Limitation Act. In Civil Regular No. 354 of 1923, 

there was no issue covering the point, except, perhaps 

the general issue as to the relief to which the plaintiff 

was entitled, and the matter could not have been 

seriously discussed, as May Oung, J., gave a decree for 

the rent as a matter of course. So long as the decree 

was in existence, that is to say until it was in part set 

aside by the Appellate Court, the plaintiff could not 

file another suit for the rent, and Mr. Munshi concedes 

that the plaintiff is entitled to deduct the period 

intervening between the two decrees. But this is not 

enough to save limitation, and Mr. Burjorjee urges that 

the period of exemption should begin on the date of 

the institution of the suit. In support of his argument 

he cites Nriiyamoni Dassi v. Lakhan Chandra Sen (1) 

where the decision of the Calcutta High Court in 

Lakhan Chandra Sen v. ‘Madhusudan Sen (2) was 

affirmed by the Privy Council. The decision of the 

High Court had been that the plaintiffs in the suit 

should be allowed the period between the date of his 

decree and the date when it was set aside. But their 

Lordships laid it down as a general principle that 

limitation would “ without doubt remain in suspense 


(1) (1916) 43 Cal. 660. (2) (7907) 35 Cal. 209. 
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whilst the plaintiffs were bona fide litigating for their 
rights in a Court of Justice.” Having regard to 
the fact that no specific issue was raised on the 
point, and that the rent was in fact decreed, we 
think that it must be held that the plaintiff was 
bona fide litigating his claim throughout the period 
of the suit. Mr. Munshi, however, relies on section 
1 (4) of the Rangoon Rent Act, 1920, which 
provides that the expiration of the Act shall not 
render recoverable any rent which during the 
continuance of the Act was irrecoverable, and argues 
that notwithstanding that before the institution of 
the suit the Act had expired, no rent in excess 
of Rs. 1-4-0 a day, the standard rent, is recoverable. 
But it has to be remembered that the agreed rent 
of Rs. 90 a month, on any possible construction of 
Exhibit A (1) covered not only the right to occupy the 
stall but the hire of valuable furniture, and on the 
materials before us, it is impossible to say that the 
rent in excess of Rs. 1-4-0 a day exceeded the 
permissible amount. We are of opinion, therefore, 
that the claim for Rs. 630 rent is not barred by 
limitation or by section 1 (4) of the Act. 

After the hearing of the appeal, before we had 
delivered judgment, it came to our notice that at the 
hearing of Civil First Appeal No. 202 of 1924 Mr. 
Burjorjee had ‘‘ admitted that no decree for rent can 
be passed, by reason of the provisions of section 12 
of the Rangoon Rent Act.’ The question arises 
whether, by reason of the admission, the claim for the 
Rs. 630 is not res judicata. Mr. Munshi did not argue 
the point, and no reference was made to it by either 
counsel. As, however, the point was raised in the 
witten statement and was covered by the issues, we 
set down the appeal for further hearing with respect 
to it. 
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Mr. Burjorjee argues that the admission was based 
on an erroneous conception of the law, and that 
a decision based on that admission cannot operate 
as ves judicata. He cites to us the remarks of their 
Lordships of the Privy Council in Tagore v. Tagore 
(1) that “the plaintiff, however, is not bound by an 
admission of a point of law, nor precluded from asserting 
the contrary, in order to obtain relief to which, upon a 
true construction of the law, he may appear to be 
entitled.”’ And in Bent Pershad Koeri v. Dudhnath 
Roy (2), their Lordships observed: ‘‘ The High Court 
seems to have undetstocd counsel to have admitted 
that receipt of rent by the Maharajah operated as 
a confrmation of the pottah, and the only question 
which remained was the construction of the pottah. 
In the opinion of their Lordships this admission, if 
correctly understood, was erroneous in point of law, 
and does not preclude the counsel for the appellant 
on this appeal from claiming his client’s legal rights.” 
If the admission before the Appellate Bench was in 
fact erroneous we are unable to hold that a decision 
based solely on such admission could operate as res 
judicata. 'The only reference to the matter in the 
judgment beyond the recording of the admission, is 
the statement by their Lordships that they were “ of 
opinion that the decree of the Court below, except 
in regard to the granting of rent, is correct; and with 
that exception it will be confirmed.” We are unable 
to accept Mr. Munshi’s contention that this was the 
determination of an issue after independent consider- 
ation. It should also be noted that the judgment of 
the Appellate Court was, not that the rent was not 
due, but that so far as the claim in respect of it was 
conceined the plaint shouid not have been accepted, 





(1) (1372) 18 W.R. 359, 367. (2) (1899) 27 Cal. 156, 162. 
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because the Rent Controller’s certificate was not 
attached thereto, and, therefore, the claim could not 
be entertained. 

Mr. Burjorjee contends that the admission was 
erroneous, because section 12 of the Rent Act had 
no application, the lease being not of a stall, but 
of a stall with furniture of considerable value. The 
Rent Act, unlike the English Acts, did not bring 
within its ambit furnished premises. It should further 
be noticed that two separate rents were reserved, one 
of Rs. 90 a month to be paid to the plaintiff and one 
of Rs. 1-4-0 a day to be paid to the Bazaar Company. 
It is not an unreasonable construction of Exhibit A (1) 
that the whole of the monthly rent is to be attributed 
to the furniture. Be this as it may, in our opinion, 
the admission of law was erroneous and the claim to 
the Rs. 630 is not barred by res judicata. 

Item (6) consists of the daily rent of Rs. 4 a day 
paid by the plaintiff to the Bazaar Company from the 
10th February, 1923, when he was recognised by the 
Company as its tenant, to the 23rd May, 1923, when 
the defendants’ sub-tenancy expired. By reason of 
Exhibit A (1) there was a contract subsisting between. 
the plaintiff and the defendants that the defendants. 
should pay to the Bazaar Company the daily rent, what- 
ever it was. As and from the 10th February 1923 it 
was Rs. 4 a day, having been reduced from Rs. 4-4-0 a 
day, which was the amount which the defendants had 
agreed to pay to the Bazaar Company, when on the 
10th December 1922, they became its direct tenants. 
The defendants failed to implement their contract and. 
the plaintiff paid the money. In dealing with this 
matter, the learned Judge misapprehended Exhibit A (1) 
and held that, under it, the contract was that the defend- 
ants should pay to the plaintiff rent at Rs. ¢0 a month 
and rent at Rs. 1-4°a day, which latter rent the 
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plaintiff should pass on to the~ Bazaar Company, 
whereas, as has been pointed out, the contract, on its 
true construction, provided nothing of the sort. He 
accordingly held, first, that during the period in 
question, the plaintiff could not recover more than 
Rs. 1-4-0 a day, the standard rent, and, secondly, that 
the plaintiff should have included this claim in his 
prior suit. As regards the first point, the plaintiff’s 
claim was not for rent, but to be reimbursed a sum 
of money which in consequence of the defendants’ 
breach of contract, he had been bound to pay to the 
Bazaar Company. The plaintiff’s agreement with the 
Bazaar Company to pay rent in excess of the standard 
rent was the direct consequence of the defendant’s 
previous wrongful conduct in procuring himself to be 
recognised hy the Bazaar Company as its immediate 
tenant. Such an agreement, the standard rent not 
having been fixed by the Controller, was not illegal 
under section 19 (1) of the Act, and consequently the 
contract, Exhibit A (1) in so far as it rendered the 
defendants liable to the plaintiff to pay to the Bazaar 
Company the daily rent at whatever sum it might be 
fixed by the Bazaar Company, being merely collateral, 
was not avoided by the Act. Thesame misapprehension 
caused the leaned Judge to hold that the amount, 
being rent, ought to have been claimed in the former 
suit. It was not rent and did not arise from any 
cause of action on which the former suit was based. 
At the time of the institution of the former suit it had 
not been paid, and it was not, in fact, paid till 
August, 1925. 

Item (c) is a claim for Rs. 224 being the amount 
paid to the Bazaar Company for the defendants’ use 
and occupation at the rate of Rs. 4 a day from the 
23rd May, 1923, when the plaintiff’s notice to the 
defendants determining the sub-tenancy expired, to 
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the 17th July, 1923, when the Bazaar Company ceased 
to collect the daily rent. This claim the learned Judge 
heid to be barred by res judicata, as being compen- 
sation to the plaintiff in respect of the use and 
occupation of the defendants, which had already been 
awarded at Rs. 90 a month, and barred under Order 
II, rule 2 because it ought to have been included in. 
the former suit. The claim was, in reality, to be 
reimbursed money which the plaintiff was obliged. 
to pay owing to the default of the defendants. Mr. 
Burjorjee, however, admits that the daily rent up to 
the date of the institution of the former suit had been 
paid before its institution; to that extent, the claim 
should have been included in the former suit, and, 
not having been so included, is now barred. ‘The 
suit was instituted on the 4th July, 1923. On this 
head, therefore, the plaintiff is entitled to receive 
Rs. 4 a day for 13 days or Rs. 52 only, and the 
claim as to the balance of Rs. 172 fails. 

Item (d) is the amount paid by the plaintiff to the 
Bazaar Company on account of the defendants’ use 
and occupation of the stall from the 18th Juty, 1923, 
to the 30th March, 1925. It stands on the same footing 
as the Rs. 52 part of item (c) which has been allowed, 
and must itself be allowed for the same reasons. 

The result is that the plaintiff succeeds as to the 
sum of Rs. 3,578. The decree of the Original Side 
will be set aside and in lieu thereof there will bea 
decree in favour of the plaintiff for Rs. 3,578 and 
costs on that amount in both Courts. We certify 
for two counsel on the Original Side. 


VOL. VI| RANGOON SERIES. 


FULL BENCH (CIVIL). 


Before Sir Henry Pratt, Kt., Officiating Chief Justice, Mr. Justice Carr, Mr. 
Justice Cunliffe, Mr. Fustice Ormiston and Mr. Justice Darwood. 


P.K.P.V.E. CHIDAMBARAM CHETTYAR anp 
ANOTHER 


. v. 


N.A. CHETTYAR FIRM. * 


Letters Patent, clause 13—“ Judgment,” meaning of —Finality of order or decree 
as far as the Court passing it is concerned, essential—Adjudication must 
end the suit or proceeding before the Court expressing it—Decision of issue 
allowing suit to proceed is not “‘judgment”—Principles enunciated in 
DeSouza v. Coles ; The Justices of the Peace for Calcutta v. The Oriental 
Gas Company, Limited ; Yeo Eng Byan v. Beng Seng & Co.—Preliminary 
issue, reconsideration of—Letters Patent, clause s 37, 38—Civil Procedure 
Code (Act V of 1908), s. 109. 


The word judgment in clause 13 of the Letters Patent is intended to 
cover an order as well as a decree, but the effect of the adjudication must 
be such as to put an end to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concerned, or if its effect, if it is 
not complied with, is to put an end to the suit or proceeding. If it has this 
effect, the adjudication is a judgment ; otherwise not. 

The decision of an issue which has the effect of allowing a suit to proceed 
does not “ affect the merits or result of the whole suit” in that it does NO, 
decide the case one way or another, and is, therefore, not a “judgment”, 

The decision of a Judge ona preliminary issue is not binding on his successor 
and the Judge himself can change his mind on more mature consideration: 

Ma Nyo v. Ma Yauk, 4 L.B.R. 256—referred to. 

Decisions as to what is a ‘ final order’ within the meaning of section 109 of 
the Civil Procedure Code and clauses 37 and 38 of the Letters Patent do not 
help in interpreting the term “‘ judgment ” in clause 13 of the Letters Patent. 

Ma Mi v. Kalenthar Ammal, Civil Miscellaneous 59 of 1924 of H.C.— 
referred to. 

The decision of the Bench in Syed Khan v. Syed Ebrahim, 6 Ran. 169, 
as to the meaning of the word “final order ’’ with reference to that suit con- 
sidered doubtful. 

The view taken by the Madras High Court in 1868 in DeSouza v. Coles, 3 
M.H.C. 384, that every adjudication between the parties is a “judgment” 
has been disapproved in the vast majority of cases and in the Full Bench 





* Civil Reference No. 6 of 1928 arising out of Civil Miscellaneous Appeal 


No. 183 of 1927. 
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case of the Madras High Court itself, Tuljram Row v. Alagappa Chettiar, 
(1908) 35 Mad. tr. 

In 1872, in the case of The Justices of the Peace for Calcuttay. The 
Oriental Gas Company, Limited, 8 Ben. L.R. 433, the Calcutta High Court held 
that “judgment” meant a decision which affects the merits of the question 
between the parties by determining some right or liability” and it is 
immaterial whether it is final, or merely preliminary or interlocutory. This 
definition has been very frequently cited and regarded as classical, but often 
it has been cited isolated from its context which mentions the qualifications: 
These together contain the germ of the more modern doctrine adopted by 
this Court in Yeo Eng Byan v. Beng Seng © Co., (1924) 2 Ran. 469, and 
by the High Court at Lahore in Ruldu Singh v. Sanwal Singh, (1922) 


3 Lah. 188. 
Held, therefore, that the finding of the Original Side Judge that parties 


-intended to treat the document on which the suit was filed as an inland 


and not a foreign instrument and that the defendants in consequence cannot 
now rely upon any defects based upon its being a foreign instrument, a finding 
which had the effect of allowing the suit to proceed, does not amount to a 
“judgment” within the meaning of Article 13 of the Letters Patent, and is 
therefore not appealable. 

Authorities reviewed. 

Budhe Lal v. Chatter Gope, 44 Cal. 814 ; Ebrahim v. Fuckhrunissa Begun, 
4 Cal. 531 ; Hubbeeb v. Foosub, 13 Ben. L.R. 103; Hurrish Chander v. 
Kalisundary Debi, 9 Cal. 482 ; Maharaj Kishorkhanna v. Kiren Shashi Dasi, 
49 Cal. 616 ; Mussamat Brij Coomaree v. Ramrickdass, 5 C.W.N. 781 ; Sarat 
Chandra v. Maihar Stone Company, Limited, 49 Cal. 62 ; The Fustices of the 
Peace for Calcutta v. The Oriental Gas Company, Limited, 8 Ben. L.R. 433. 

DeSouza v. Coles, 3 M.H.C. 384 ; Kannayalal v. Balaram, 43 M.L.J. 480 ; 
Sonachalam v. Kumaravelu, 47 Mad. 316 ; Tuljaram v. Alagappa, 35 Mad. 1. 

Charandas v. Chaganlal, 45 Bom. 428 ; Mirja Mohamed v. Zorabi, 11 Bom. 
L.R. 241 ; Nagindas v. Vilaji, 48 Bom. 442; Shri Goverdhanlalji vy. Shri 
Chandraprabhavati, 27 Bom. L.R. 1496. 

Mahammad v. Ihsanulla, 14 All. 226 ; Piari Lal vy. Madan Lal 39. All, ror 
Ramjas v. Mahadeo, 39 All. 147 ; Sadig Ali v. Anwar Ali, 45 All. 66 ; Tirmal 
Singh v..Khanhaiya Singh, 45 All. 535. 

Gokal Chand v. Sanwal Das, 1 Lah. 348 ; Ruldu Singh v. Sanwal Singh, 
3 Lah. 188. 

Abowath v. Abowath, 6 Ran. 25 ; Mahommed Hussain v. H. Hamadanee, 
3 Ran. 293 ; Mengha Singh v. Sucha Singh, 3 Ran. 307 ; Mooljee Dharsee v. - 
M. E. Moolla, 3 Ran. 255 ; Yeo Eng Byan v. Beng Seng & Co., 2 Ran. 469— 
referred to. 

Hajee Tar Mahomed v. Zulaikka Bai, 5 Ran. 782 ; Moolla Goolam Mahomed 
v. Ameena Bee, Civil First Appeal 153 of 1924 of H.C. ; Soontram feetmul v. 
R.D. Tata & Co., Civil Miscellaneous Appeal 82 of 1925 of H.C.—overruled. 


Hay for the applicants. 


Young for the respondents. 
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‘ *-* P. 
Mr. Justice Cunliffe referred for the decision of a P-K-P.V-E 


Full Bench the question whether a finding which 
had the effect of allowing a suit to proceed amounts 
to a judgment within the meaning of Article 13 of 
the Letters Patent, in the following terms:— 
“Plaintiff sued on a hundi. Objections were 
raised that the hundi was improperly stamped and 
could not be sued upon and that there was no cause of 
action against 3rd defendant. The learned Judge on 
the Original Side discussed the points raised at some 
length and recorded findings that the intention was 
to treat the document as an inland instrument, and 
that there was therefore no force in the arguments 
about its being improperly stamped, which were 
based on its being a foreign instrument. ‘The Court 
also found that the question of the liability of the 
3rd defendant could not be decided till a later stage 
of the case. An appeal was filed and on the case 
coming on for hearing the preliminary objection was 
taken that the order under appeal does not constitute 
a judgment within the meaning of Article 13 of the 
Letters Patent. The principles on which the 
question of what constitutes a judgment under clause 
13. should be determined, were discussed, and 
clearly laid down by Robinson, C.J., in Yeo Eng Byan 
v. Beng Seng & Co. (1)in the following words: “I 
- agree that a decision which affects the merits of the 
question between the parties by determining some 
right or liability may rightly be held to a “judgment” ; 
and I think that an order which merely paves the 
way for the determination of the question between 
the parties cannot be considered to be a “‘ judgment’’; 
nor cana mere formal oider merely regulating the 
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198 Procedure in the suit or one which is nothing more 
oo than a step towards obtaining a final adjudication. 
naram Adopting the principle here laid down it is difficult to 
Cuem™* see how the finding now under appeal can be held 
ANOTHER to be a “judgment.” The first part of the finding 
N.A. that the document in dispute is an inland instrument 
CHETTYAR P . ° ° 
Fimu. and that there is no force in the contention that it 
is inadequately or improperly stamped practically 
amounts to a finding that the suit is maintainable 
and paves the way for the determination of the main 

question between the parties. 

“Tf eventually the suit is decided against defend- 
ants they will have the right to challenge this finding 
on appeal. 

“The intention of Article 13 was to allow an 
appeal in certain cases not allowed by the Civil 
Procedure Code, where the rights of the parties had 
been -determined, and the absence of a right of 
appeal might cause an injustice. The position is 
well put by White, C.J., in Tudjaram Row v. M.K.R. 
v. Alagappa Chettiar (2). “‘ The test seems to me to 
be not what is the form of the adjudication but 
what its effect is on the suit or proceeding in which 
it is made. If its effect, whatever its form may be, 
and whatever may be the nature of the application 
on which it is made, it is to putan end to the suit or 
proceeding so far as the Court before which the suit 
or proceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put an end to 
the suit or proceeding, I think the adjudication isa 
judgment within the meaning of the clause.”’ This 
view would rule out the present judgment. A 
broader view has been taken in the Calcutta 
cases of Budhu Lal vy. Chatter Gope (2), and the 





(1) (1910) 35 Mad. i, at p. 7. (2) (1916) 44 Cal. 804. 
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well-known case of The Justices of the Peace for «oa 
Calcutta v. The Oriental Gas Company (1), and we are geet 
inclined to think too broad. We prefer Garth, C.J.’s _ param 
dictum in Ebrahim v. Fuckhrunnissa Begum (2) that “— 
the word ‘judgment’ means a judgment or decree, “NO™®® 
which decides the case one way or other in its N.A. 
entirety, and that it does not mean a decision or Fie. 
order of an interlocutory character which. merely 
decides some isolated point not affecting the merits 
or result of the entire suit.’ 

“It is obviously undesirable that as soon as a 
preliminary point of law is decided against defendants 
they should have a right to appeal and hold up the 
trial of the suit indefinitely. It is easy to conceive 
a case with many legal points, which would land 
itself to a number of preliminary appeals, and conse- 
quently continual postponements and delays, if appeals 
were allowed from every separate finding on preliminary 
issues. 

“Tt would be most objectionable to have a case 
tried and appealed piecemeal in this manner. It should 
be observed that so far as the latter part of the Judge’s 
order, in which he declines to give a decision on the 
liability of the 3rd defendant without further materials, 
is concerned, it is obviously not a judgment even by 
Calcutta standards. 

“The ruling of the Bench in the recent case of 
Hajee Tar Mahomed v. Zulaikha Bai (3) that an appeal 
lies under the Letters Patent against the finding of the 
High Court that it has jurisdiction to hear and decide a 
suit, appears, however, undoubtedly to be support for the 
view that the present finding that the suit is maintain- 
able (at least that is the real effect of the finding) is a 
‘judgment’ within the meaning of Article 13. 





a 


(1) (1872) 8 Ben. L.R. 433: (2) (1878) 4 Cal. 532. 
(3) (1927) 5 Ran. 782. 
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“Tt is true that the findings are not identical and 
each case must be considered on its own merits, but 
under the circumstances we are of opinion that the 
point should be decided before a Full Bench. 

“We accordingly refer for the decision of a Full 
Bench the question whether the finding that the parties 
intended to treat the document on which the suit was 
filed as an inland and not a foreign instrument, and that 
the defendants in consequence cannot now rely, upon 
any defects based upon its being a foreign instrument, 
a finding which had the effect of allowing the suit to 
proceed, amounts to a judgment within the meaning of 
Article 13 of the Letters Patent.” 


The question was answered by the Full Bench as 
follows: 


Ormiston, J.—The question referred for decision is 
“‘ Whether the finding that the parties intended to treat 
the document on which the suit was filed as an 
inland and not as a foreign instrument, and that the 
defendants in consequence cannot now rely upon 
any defects based upon its being a foreign instrument, 
a finding which had the effect of allowing the suit 
to proceed, amounts to a judgment within the mean- 
ing of Article 13 of the Lettets Patent.” 

This involves the question of what is the meaning 
of the word “‘judgment”’ as used in clause 13. The 
reference arises out of an appeal from a Judge of 
the Original Side exercising ordinary original juris- 
diction. The Clause (which, it may be stated, is placed 
under the heading of ‘ Civil Jurisdiction of the High 


- Court’’) so far as material, permits an appeal to the 


High Court from the judgment of one judge of the 
High Court. With this Article may be compared 
clauses 37 and 38 (placed under the heading of 
«‘ Appeals to the Privy Council”). Clause 37, so far 
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as material, permits an appeal to the Privy Council 
from any final judgment, decree or order of the 
High Court made on appeal and from any final 
judgment, decree or order made in the exercise of 
original jurisdiction from which an appeal does not 
lie to the High Court under clause 13. The Letters 
Patent appaiently contemplate a Bench of two 
judges sitting on the original side. Clause 38 gives 
jurisdiction to the High Court on the application of 
any party who considers himself aggrieved by any 
preliminary or interlocutory judgment, decree or 
order of the High Court “‘in any such proceeding 
as aforesaid” to grant permission to such party to 
appeal against the same to the Privy Council. The 
words ‘‘in any such proceeding as aforesaid”’ must, 
I think, refer to the proceedings specified in clause 37. 

It may be suggested that, inasmuch as the ex- 
pression used in clause 38 is ‘‘ preliminary or interlocutory 
judgment, decree or order’? whereas in clause 13 
the word “‘judgment” is used, His Majesty in clause 
13 must have intended to have allowed an appeal to 


the High Court only from a final judgment. I am’ 


of the opinion that this is not the case, and that 
clause 38 must be read in connection with clause 
37, the expression “preliminary or interlocutory 
judgment, decree or order ’’ being used in contradistinc- 
tion to the expression “final judgment, decree 
or order”? employed in clause 37. The Letters 
Patent themselves, treated as a whole, therefore, 
give little assistance in construing the word “‘ judgment ” 
as used in clause 13. 

It is apparent from the exceptions made by clause 
13 to the general right of appeal thereby conferred, 
that the word “judgment” is intended to cover an 
order as well as a decree. Three criteria have been 
suggested as means for determining whether or not 
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ap order is appealable within the meaning of the 
Article. The first is that adopted by the Madras 
High Court in 1868, where a judgment is stated to 
have the meaning of “‘any decision or determination 
affecting the rights or the interest of any suitor or 
applicant”. The second is that adopted by the 
Calcutta High Court in 1872, and which has on 


_ very many occasions been described as_ classical. 


According to this view, “judgment ”’ means “‘ a decision 
which affects the merits of the question between 
the parties by determining some right or liability ” 
and it is immaterial whether it is final, or merely 
preliminary or interlocutory. It is this view which 
Mr. Hay presses on us. The third criterion, which 
is that suggested by Mr. Young, and which may be 
described in contradistinction to the others as the 
modern view, being that laid down by the Chief 
Justice of the Madras High Court in 1910, and 
adopted by the late Chief Justice of this Court in 1924. 
According to this view, the test is whether or not the 
effect of the adjudication “is to put an end to the 
suit or proceeding so far as the Court before which 
the suit or proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to put an end 
to the suit or proceeding’; if it has this effect 
the adjudication is a judgment; otherwise not. 

As is pointed out in the order of reference, it is 
undesirable that, as soon as a preliminary point of law is 
decided against a defendant, he should be at liberty to 
appeal and to hold up a case indefinitely, and in a suit 
with many legal points there might be many preliminary 
appeals. Against this view it is urged that the necessity 
of paying heavy court-fees might act as a deterrent, 
although there would be no such necessity in High 
Courts to which the Court Fees Actis not applicable. It 
is further urged that the mere fact that an appeal is filed 
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wouid not of itself prevent the Judge on the Original 
Side from going on with the case, although the tendency 
would undoubtedly be for him to postpone the hearing 
and thus save himself, possibly, a large amount of 
useless labour in taking evidence and delivering a 
judgment on the facts which might be rendered nu- 
gatory by the success of the appeal on the legal points. 
Such a system of preliminary appeals on law might 
indeed have its conveniences if it were practicable, as it 
seems to be in England, to obtain a decision of the 
Appellate Side within a few days of the delivery 
of the order on the Original Side. There can be no 
question, however, to my mind, but that the balance of 
convenience preponderates in favour of a narrower cori- 
struction. While the inconvenience to which a particular 
construction of the word ‘‘judgment’’ may... lead 
is no reason for not adopting it, if on its plain meaning 
it must be so construed, yet if the interpretation is 
doubtful, the circumstance is to be taken into account, 
for it is a legitimate assumption that His Majesty. must 
be taken to have meant that the operation of the Letters 
Patent should tend to convenience rather than to 
inconvenience. 

A large number of authorities of this and other High 
Courts have been cited to us, and these authorities I 
propose, as briefly as possible, to review, taking them 
Court by Court and in chronological order. The earlier 
view of the Madras High Court has not found favour 
and the view which to a large extent, to outward, 
appearance, holds the field is that enunciated by the 
Calcutta High Court in 1872,. It may be urged that it 
is undesirable to disturb a long,current of judicial 
authority, but, in my opinion, the principle of stare 
decisis has far less applicability to the law of procedure 
than to that of substantive law, and I think that, 
when the authorities are examined, they will be found 
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to be far less unanimously in favour of the principle 
contended for by Mr. Hay than, at the outset, we were 
led to suppose. 

The decision to which I have just referred is that of 
The Justices of the Peace for Calcutta v. The Oriental Ges 
Company, Limited (1). At page 452 of the Report, 
Couch, C.J., in delivering the judgment of the Court on 
a preliminary objection that no appeal lay under clause 
15 of the Letters Patent of 1865 (corresponding to 
clause 13 of the Rangoon Letters Patent) gave a definition 
of a judgment which has been very frequently 
repeated. The definition is as follows :—‘‘ We think 
that ‘judgment’ in clause 15 means a decision which 
affects the merits of the question between the parties by 
determining some right or liability. It may be either 
final, ‘or preliminary or interlocutory, the difference 
between them being that a final judgment determines 
the whole cause or suit, and a preliminary or interlocutory 
judgment determines only apart of it, leaving other 
matters to be determined. Both classes are provided 
for in clauses 39 and 40 (corresponding to clauses 37 - 
and 38 of the Rangoon Letters Patent of the Charter. 
An order, such as that befo:e us, which only authorises 
a proceeding to be taken for the determination of the 
question between the parties, cannot be considered a 
judgment”’. The order which was before the Court 
was an order refusing to issue a writ of mandzmus to 
the Justices. It was pointed out that a mandamus if 
issued would not be peremptory, but merely to do 
certain things, or to show cause to the contrary ; so that 
the order of the judge does not determine any question 
whatever between the parties; it only initiates the pro- 
ceedings by which the liability of the Justices to make 
compensation will be ascertained and determined. 
Consequently, the order is not a judgment. The 

(1) (1872) 8 :Ben. L.R. 433. 
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interpretation of “‘ judgment” by the High Court of 
Madras in 1868 is referred to only to be disapproved as 
being too wide. It would, the learned Chief Justice 
remarked, put it in the power of a vexatious litigant to 
appeal against all discretionary orders which the Judge 
of original jurisdiction may make in the course of the 
suit, with no result, as such orders would have to be, 
as a matter of course, confirmed; and, further, it would 
give a far more extensive right of appeal against the 
orders of the Judge of the Original Side of the High 
Court than exists against the orders of a Judge of 
original jurisdiction in the mofussil; which he did not 
think it at all probable that Her Majesty intended, 
Then comes the passage which I have quoted at length, 
He then proceeds to deal with the contention that the 
Calcutta High Court had already put a wider construc- 
tion on clause 15 by entertaining appeals in cases where 
the plaint had been rejected as insufficient, or as show- 
ing that the claim is barred by limitation, and also in 
cases where orders had been made in execution. These 
in his opinion were within his definition, and he went 
on to say “‘ There is an obvious difference between an 
order for the admission of a plaint and an order for its 
rejection. The -former determines nothing, but is 
merely the first step towards putting the case in a shape 
for determination. The latter determines finally so far 
as the Court which makes the order is concerned that 
the suit, as brought, will not lie. The decision there- 
fore is a judgment in the proper sense of the term”’. 
This passage enshrines the third criterion which I have 
mentioned above, and which was .amply. sufficient for 
the determination of the point at issue in thé case and 
which was, I think, the criterion according to which the 
Court did decide it. Unfortunately, in some subse- 
quent decisions this has been overlooked and stress has 
been laid on the dictum that the test is that the decision 
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must be one “‘ which affects the merits of the question 
between the parties by determining some right or 
liability’. This definition, if stress: be laid on the 
words “‘some right or liability,” is unnecessarily wide; 
if all the qualifications are taken into account, it may 
be too narrow, as excluding orders which, although 
they relate to procedure, may have the effect of finally 
deciding the question in issue so far as the Court 
passing them is concerned. 

In Hubbeeb v. Foosub (1), it was held that an appeal 
lies from an order granting leave to the plaintiff to 
institute a suit under clause 12 of the Calcutta Letters 
Patent. Referring to the Madras decision of 1868 , the 
same learned Chief Justice said that he agreed with the 
conclusion that the order was appealable, because it was 
not a-mere fromal order of an order merely regulating 
the procedure in the suit, but had the effect of giving 
a jurisdiction to the Court which it otherwise would 
not have, and that it did “‘ determine some. right” be- 
tween the parties, namely the right to sue in a particular 
court and to compel the defendants who are not within 
its jurisdiction to come in,and defend .the,suit--on pain 
of having an ex parte decree passed against them. This 
is an obvious reference to his own previous definition, 
but he appears to have ignored the qualifications of it 
which he himself had made. From the point of view 
of “‘ merits ’’, anything less.meritorious than the question 
whether a litigant shall be allowed to bring his suit in 
one Court rather than in another it is difficult to con- 
ceive, for in theory His Majesty extends equal ue to 
all his. subjects in all,his Courts. 

Ebrahim v.. Fuckhrunissa Begum (2) is a case. which 
has a close resemblance to that now under reference. 
On the settlement of issues the Judge held that a cer- 
tain hibbanamah was invalid, but raised two issues as to 


(1) (1874) 13 B.L.R. 103. (2) (1878) 4 Cal. 531. 
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a will. The effect of the decision was to allow the suit 1928 
to proceed. Garth, C.J., took the preliminary point that pxpvrE. 
an appeal did not lie, the suit not having been dismissed. prance 
The matter was argued and it was held by the Cxerrvas 
learned Chief Justice (Markby, J., not dissenting), that anorser 
the decision of the Original Side was not a “‘ judgment on NA. 
and that the appeal did not lie. He held that the word C#ETI¥A® 
“‘ judgment ” means a judgment or decree which decides Gis 
the case one way or the other in its entirety, and that 
it does not mean a decision or order of an interlocutory 
nature, which merely decides some isolated point, “‘ not 
affecting the merits or result of the whole suit”. He 
appears to have regarded ‘‘ merits ”’ as synonymous with 
‘results of the whole suit”. He distinguished the 
cases of the rejection of a plaint or the admission of a 
suit as determining whether the plaintiff has or has not 
a right to sue at all in the particular case, and went on 
to point out the possibility, if such appeals lay, of having 
three or four appeals all pending in one cause at the 
same time, and all proceeding contemporaneously with 
the trial of the suit in the Court below. 

In Mussamut Brij Coomaree v. Ramrickdass (1) it 
was held that an order refusing to stay the issue of 
probate and the discharge of the Receiver appointed in 
a probate action is a ‘‘ judgment ”’ within the meaning of 
clause 15. By the judgment in the action probate 
had been ordered to issue to the respondent and the 
Receiver ordered to be discharged. The appellant, 
being about to appeal, asked for a stay which the judge 
refused. On appeal, Maclean, C.J., referred to Sir 
Richard Couch’s definition, which he said was becoming 
classical, and stated that he: concurred in it, but that 
it was not exhaustive. He said that as the result of 
the appeal from the decree in the action, a new and — 
important question had arisen, whether under the 


(1) (1g01) 5 C.W. N. 781. 
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circumstances the respondent ought to be given control 
of a large estate, which, if answered in the affirm- 
ative, might have ‘the possible effect of rendering 
the appeal from the decree entirely infructuous. I 
think that, in referring to Sir Richard Couch’s defin- 
ition, he had in mind its qualifications, and was of 
the opinion that the order appealed from might for 
all practical purposes finally determine the rights 
of the parties to the estate, for the reason that when 
the appeal from the decree came to be decided, there 
might be no estatéléft. He thought his decision was 
consistent with the observations of their Lordships 
of the Privy Council in Hurrish Chunder Chowdhry 
v. Kalisundari Debi (1), when dealing with the inter- 
pretation of the word “‘ judgment” in clause 15, that 
“* Mr. Justice Pontifex had in fact” exercised a judicial 
discretion, and had come to a decision of great import- 
ance which, if it remained, would entirely conclude 
any right of Kalisundari to an execution of this suit. 
His view, therefore, was that the test to be applied is 
whether the order is conclusive of the rights of the 
parties to the suit. ..Whether he correctly applied the 
test is another matter. 

In Budhu Lal v. Chattu. Gope (2), sanction to 
prosecute the plaintiff in a suit in the Presidency Small 
Cause Court was refused by a Judge of that Court. The 
defendant applied to the Original Side of the High Court 
for a reversal of the order and obtained an order of 
remand to the Small Cause Court Judge. It was held 
on appeal that the order of remand was a “‘ judgment ”’. 
The learned Judges appear to have adopted the defin- 
ition of Sir Richard Couch without its qualification. 
The decision of Sir Richard Garth was applied in a 
somewhat technical manner, the learned Chief Justice 
holding that the decision of the question as to whether 


(1) (1882) 9 Cal. 482, 493. (2) (1916) 44 Cal. 814. 
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the statements were made in a judicial proceeding 
was one which affected the merits or result of “the 
entire matter,”’.for-if it had been decided one way, 
viz., in favour of the applicants’ contention, it would 
have put an end to the proceeding altogether. The 
“entire matter’? was whether there should be another 
enquiry by the Small Cause Court Judge, which might 
or might not result in a further enquiry by a Magistrate, 
which might have one of two results. 

In Sarat Chandra Sarkar v. Mathar Stone and Lime 
Company, Limited (1), an order setting aside an abate- 
ment was held to be a “‘ judgment,”’ the reason assigned 
by Richardson, J., being that it deprived the party in 
whose favour the abatement operates of a valuable 
right. An equally good reason would be that an abate- 
ment has the practical effect of dismissing the suit and 
concludes the rights of the parties so far as the Court 
in which the suit is brought is concerned. 

With this may be compared the decision of. the 
same Bench in Maharaj Kishore Khanna v. Kiran 
Shashi Dasi (2), that no appeal lies from an order under 
Order IX, rule 9, of the Civil Procedure Code restoring 
a suit. There is no discussion of the principle, and 
the decision seems to be inconsistent with that in Sarat 
Chandra Sarkar v. Maithar Stone and Lime Company, 
Limited (2). 

I now come to the decisions of the Madras High 
Court. The earliest is that to which I have already 
made reference, namely, that in DeSouza v. Coles (3), 
where it was held by. Bittleston,.J., that a judgment 
“cannot be limited to.a final judgment in a suit—nor 
indeed to a judgment in a suit at all—but must be 
held to have the more general meaning of any decision 
or determination affecting the rights or the interests 





(1) (1921) 49 Cal. 62. (2) (1921) 49 Cal. 616. 
(3) (1868) 3 M.H.C. 384, 387, 388. 
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of any suitor or applicant.’”’ The learned judge held 
that the language of the 15th clause is so general that 
it is “impossible to prescribe any limits to the right 
of appeal founded upon the nature of the order or 
decree appealed from.”’ The actual decision was that 
an appeal lies from an order of a judge exercising 
original jurisdiction, refusing to give leave to institute 
a suit on the Original Side in a case in which the 
cause of action has arisen in part within the ordinary 
original jurisdiction of the High Court. It might have 
been given on grounds less sweeping than the principle 
adopted. This principle may possibly be a logical 
deduction from the language of the Letters Patent, 
but it has not found favour. 

The next case to which I will refer is Tuljaram 
Row v. Alagappa Chettiar (1). The Full Bench, after 
an exhaustive review of the authorities, held that an 
order of a single judge on the Original Side refusing 
to. frame an issue asked for by one of the parties is 
not a judgment within clauge 15. DeSouza v. Coles (2) 
was commented on, the wide interpretation of the 
expression ‘‘ judgment ”’ being disapproved, the decision 
of Garth, C.J., in Ebrahim v. Fuckhrunissa Begum (3) 
was approved, and no less than four cases in the Madras 
High Court were either disapproved or dissented from. 
At page 7 of the report, Sir Arnold White, C.J., enun- 
ciated a test of what is a judgment for the purpose 
of clause 15 in these words:—‘“‘ The test seems to me 
to be not what is the form of the adjudication, but 
what is its effect ini the suit or proceeding in which 
it is made. If its effect, whatever its form may be, 
and whatever may be the nature of the application. 


on which it is made, is to put an-end to the suit or 


proceeding so far as the Court before which the suit | 


(1) (1910) 35 Mad. 1. (2) (1868) 3 M.H.C. 384, 387, 388. 
(3) (4878) 4 Cal. 531. 
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or proceeding is pending is concerned, or if its effect, 198 

if it is not complied with, is to put an end to the P.K.P.V.E. 

suit or proceeding, I think the adjudication is a ‘param 

judgment within the meaning of the clause. An CHETTYAR 

adjudication on an application which is nothing more 4NOTHER 

than a step towards obtaining a final adjudication in _ NA. 
es ° ois : “1° CHETTYAR 

the suit is not, in my opinion, a judgment within the ~ Firm. 

meaning of the Letters Patent.”” Applying this prin- o,.csron, J. 

ciple, he was of the opinion that an order under the 

Administrator-General’s Act giving the Administrator- 

General a commission at a fixed rate, an order dis- 

missing an application by the assignee of a plaintiff 

to be brought on the record, an order dismissing a 

petition to. receive a sum of money as security for 

costs of an appeal, an order refusing a stay of execution, 

an adjudication based on a refusal to exercise discretion, 

if its effect is to dispose of the suit so far as the 

Court making it is concerned, an order refusing to 

issue a mandamus [herein differing from The Justices 

of The Peace for Calcutta v. The Oriental Gas 

Company (1)] an order refusing to confirm an award, 

an order refusing to set aside an award, an order 

refusing to extend the time for giving security for 

costs, an order setting aside a judgment and a decree 

and directing a remand, an order dismissing a Judge’s 

summons to show cause why leave granted under 

clause 12 should not be rescinded, an order under 

clause 12 giving leave to sue and an order made on 

an application to revoke a submission to arbitration, 

are all appealable. On the: other- hand he held that 

an order fixing a date for the hearing and an order 

allowing or refusing a commission fail to satisfy the 

test. Krishnasawmy Ayyar, J., distinguished between 

a “‘preliminary or interlocutory judgment”? and an 

“interlocutory order ’’ and was of the opinion that the 


(1) (1872) 8 Ben. L.R. 433. 
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latter was not a “judgment’’, he having previously 
quoted with approval the definition of an order in 
Black on Judgments as being “‘ the mandate or deter- 
mination of the Court upon some subsidiary or collateral 
matter arising in an action, not disposing of the merits 
but adjudicating a preliminary point or directing some 
steps in the proceedings”’’. Discussing The Justices 
of the Peace for Calcutta v. The Oriental Gas Company 
(1), his view~wasthat“in one respect the definition 
of Sir Robeit Couch was too narrow, for a decision 
which determines the cause or proceeding so far as the 
particular Court is concerned, though it refuses to 
adjudge the merits, must also be deemed to be a 
judgment ;-for’otherwise’the rejection of a plaint for 
defect of form or insufficiency of court-fee, or its 
return for want of jurisdiction, would not be a 
judgment. 

In Kannayalal Bhoya v. Balaram Paramasukdoss 
(2) an order having been passed directing security 
to be given by the defendant for the amount claimed... 
and not having been appealed against, a subsequent 
order cancelling the original order and directing the 
return of the security and that the suit should proceed 
as an ordinary suit was held to be a “‘judgment’’. 
Sir Walter Schwabe, C.J., was satisfied that the order 
satisfied all definitions previously attempted. Coutts- 
Trotter, J., resolved his doubts by holding that the 
order was a judgment “‘ because it might result in shutting 
out the defendant from the court altogether”. If that 
had been the inevitable result of the order I should 
have been disposed to agree with him. 

_In Sonachalam Pillay v. Kumaravelu Chettiar (3), 
it was held that an order of a single Judge in the Admission 
Court refusing to stay execution of the decree 





(1) (1872) 8 Ben. L.R. 433. (2) (1922) 43 M.L.J. 480. 
(3) (1923) 47 Mad. 316, 
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of a mofussil Court pending the appeal was a judgment. 
Krishnan, J., professed to follow the dictum of Sir Arnold 
White, C.J., while Whilis, J., was apparently prepared to 
go so far as to accept the wide interpretation of 
Bittleston, J., in DeSouza v. Coles (1), that it is impossible 
to set any limits to the right of appeal founded on 
the nature of the order or decree appealed against. I 
think that this case and that last cited show a tendency 
to try to avoid the implications of the previous Fuli 
Bench decision. 

The first decision of the Bombay High Court to 
which we have been referred is that of Mirja 
Mohamed v. Zorabi (2), where it was held that an 
order directing the issue of a commission to examine 
a witness was not a judgment, inasmuch as it merely 
regulated the procedure for his examination. I need 
only say that an order of this nature would seem to 
fail to satisfy any test which has ever been suggested, 
with the exception of that suggested in DeSouza v, 
Coles (1). 

In Charandas Chaiurbhij v. Chhaganlal Pitambardas 
(3), the plaintiff had agreed to sell to the defendant certain 
goods, which the defendant in turn had agreed to sell 
to one Alibhoy. The plaintiff having filed a suit against 
the defendant for breach of contract, the defendant, who 
claimed a right to be indemnified by Alibhoy, obtained 
leave, under the third party procedure which had been 


introduced by rules framed by the Bombay High Court. 


to serve a third party notice on him. Alibhoy having 
appeared, the defendant sought a direction from the 
Original Side Judge under rules 130 and 131 that 
Alibhoy be at liberty to appear at the trial of the 
suit and the questions in issue between him and the 
defendant be tried simultaneously with the questions 





(1) (1868) 3 M.H.C. 384. (2) (2909) 11 Bom. L.R. 24. 
(3) (1920) 45 Bom. 428. 
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in issue between the plaintiff and the defendant. The 
Judge having by his “trder refused to give such a 
direction, it was held on appeal that the order was 
not a “judgment.” The definition of Couch, C.J., in 
The fustices of the Peace for Calcutta v. The Oriental 
Gas Company (1) was quoted as having been con- 
sistently approved of by all the High Courts, and the 
case was held not to come within that definition, 
the reason being that nothing had been decided 


‘which affected the merits of those questions between 


the defendant and Alibhoy, by determining any right 
or liability between them. It may be noted that the 
case would equally have failed to satisfy the test 
suggested by Sir Arnold White in Tuljaram Row v. 
Alagappa Chettiar (1). 

. In Nagindas Motilal v. Nilaji Moroba (2) it was 
held that an appeal lies under clause 15 of the 
Letters Patent from an order of a Division Court 
refusing to excuse delay in filing an application for 
a certificate of appeal to the Privy Council. Decisions 
that merely interlocutory orders on matters of pro- 
cedure or otherwise are not judgments within the 
meaning of clause 15 are distinguished as _ being 
essentially different in that they can in no way be 
said finally to end or determine the litigation and. so 
do not fulfil the test adopted by the Madras High 
Court in Tuljaram Row v. Alagappa Chettiar (1). 
It is pointed out that the refusal to excuse the delay 
and the consequent refusal to entertain the petition 
for the necessary certificate of appeal to the Privy 
Council amounts to a final decision and put an 
end to the litigation so far as the High Court is 
concerned. . 


(1) (1910) 35 Mad. 1. _ (2) (1924) 48 Bom. 442. 
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In Shri Goverdhanlalji Mahara v. Shri Chan- 
draprabhavati (1) it was held that a finding that a 
suit for increase in the rate of maintenance fixed by 
a consent decree is maintainable, is not a “‘ judgment ”’ 
within the meaning of clause 15. Sir Norman 
Macleod, C.J., in delivering the judgment of the 
Court, observed that Sir Richard Couch’s attempt at 
a definition had not prevented lengthy argument 
being brought forward in each case as it came up as 
to whether it was a judgment or not and that for 
himself he preferred to consider each decision as it 
came before him and form his own opinion. The 
succeeding passage is highly relevant to the present 
reference and I will quote it in full. ‘‘ For the pur- 
poses of this case to my mind the distinction between 
decisions and orders thereon which stand by them- 
selves, and decisions on a single issue in a suit, 
is a very real one. It is not desirable on general 
principles that a suit should be tried piecemeal, and 
a decision on an issue to the effect that the trial of 
the suit should proceed can never to my mind 
amount to a judgment. If in this case the Judge had 
decided that the suit was not maintainable and had 
dismissed the suit, then undoubtedly an appeal would 
lie against that decision. But in this case the Judge 
has decided that the suit should proceed. He will 
then consider the remaining issues in the suit, 
whether the plaintiff should be granted in the 
circumstances of the case increased maintenance, or 
not, and when he has decided that question there 
will be a judgment, against which all the arguments 
which are now sought to be raised againt the decision 
on this issue can be placed before the Court. We 
are not shutting out the defendant from any objec- 
tion which he may eventually be advised to raise 

(1) (1925) 27 Bom. L.R. 1496. 
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against the final decree in the suit. We are merely 
pointing out that so far nothing has been decided 
with regard to the rights and liabilities of the 
parties, there is only a decision that the suit should 
proceed and against that decision no appeal 
lies.”’ 

We have not been referred to any decision of 
the Allahabad High Court. It should be noted that 
neither this High Court nor the Punjab High Court 
possess ordinary original civil jurisdiction, and that 
the Letters Patent Appeals in those Courts to which 
reference will be made are all appeals from the 
decision of a Judge exercising Appellate Jurisdiction. 

Before the enactment of the Civil Procedure 
Code of 1908, that Court had apparently taken the 
view that notwithstanding clause 10 of its Letters 
Patent, the only appealable orders were those in 
respect of which the Code had expressly provided 
for an appeal. And even after the substitution of 
section 104 of the Code of 1908"for section 588 of 
the Code of 1882, the tendency has been to take 
a narrow view. Thus in Ramjas v. Mahadeo Prasad 
(1) an order granting sanction to prosecute was held 
not to be a “judgment,” the ground being that that 
order did nothing except arm the applicant with a 
sanction which he could bring to the Court which 
was to investigate the alleged offence. And in Piari 
Lal v. Madan Lal (2) it was held that no appeal 
would lie under clause 10 from an order of a single 
Judge of the High Court dismissing an appeal from 
an order of an execution Court refusing to set aside 
a sale. The learned Judges held that they were 
bound by the previous Full Bench decision of the 
Court in Muhammad Naim-ullah Khan v. Ihsanulla 


(x) (1916) 39 All. 147. (2) (1916) 39 All, 191. 
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Khan (1) and that the enactment of the new Code 
did not affect the position. 

In Sadiq Ali v. Anwar Ali (2) it was held that 
clause 10 gave a right of appeal from an order of 
a single Judge rejecting an application to set aside 
the abatement of an appeal. The test adopted was 
that of Sir Arnold White, C.J., in Tuljaram Row v. 
Alagappa Chettiar (3), and the order of the single 
Judge was held to be “‘a judicial act, and an act 
which did settle once and for all, if unappealable, 
the rights of the parties,’ and therefore a “ judgment” 
within the meaning of clause 10. 

But in Tirmal Singh v. Kanhaiya Singh (4) a 
Bench differently constituted again followed the 
previous Full Bench decision of the Court and held 
that no appeal lay from an order of a single Judge 
rejecting an application for review of judgment, the 
case of Sadiq Ali v. Anwar Ali (2) being held to be 
distinguishable for reasons which are not given. 

We have been referred to two cases in the Lahore 
High Court. In the earlier, Gokal Chand v. Sanwal 
Das (5) the interpretation of the term ‘“‘ judgment” 
as used in the Letters Patent, was very wide. It 
was held to include any interlocutory judgment 
which decides so far as the Court pronouncing it is 
concerned, whether finally or temporarily, any ques- 
tion materially in issue between the parties and 
directly affecting the subject matter of the suit. The 
view of the Court was that an order on an appli- 
cation stay execution pending appeal came within the 
definition. 

In the later case, Ruldu Singh v. Sanwal Singh 
(6), the earlier case (5) was not referred to. The 


(1) (1892) 14 All. 226. (4) (1923) 45 All. 535. 
(2) (1922) 45 All. 66. (5) (r9r9) 1 Lah. a. 
(3) (r910) 35 Mad. 1. (6) (1922) 3 Lah. 188. 
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trial Court had dismissed a suit as time-barred ; the 


. District Judge on appeal held otherwise and remanded 


the case for trial on the other issues ; against this 
order of remand an appeal was preferred to the 
High Court and was heard by a single Judge who 
affirmed the decision of the District Judge and dis- 
missed the appeal. From this decision there was a 
further appeal under the Letters Patent. The decision 
of the single Judge was held to be a “judgment” 
and, therefore, appealable. The authorities were 
discussed by Sir Shadi Lal, C.J., in delivering the 
judgment of the Court, and, in his opinion, the 
definition of Sir Arnold White afforded a better test 
than that of Sir Richard Couch. If an adjudication 
put an end to the suit or appeal, or if its effect, if 
not complied with, was to put an end to the suit or 
appeal, then it was clearly a judgment. He went 
on to discuss the position which arose when the 
adjudication disposed merely of an application made 
in a suit or appeal, and to adopt Sir Arnold White’s 
differentiation between an application which is nothing 
more than a step towards obtaining a final adjudi- 
cation in a suit, which would not be a “ judgment,” 
and an application which is an independent proceed- 
ing ancillary to the suit and instituted, not as a step 
towards judgment but with a few to render the 
judgment effective, if obtained, which would be a 
“judgment”. In the former category would be in- 
cluded applications for transfer, summoning witnesses, 
issue of commission for the examination of witnesses, 
adjournments, directing a party to produce and 
give inspection and framing an issue. In the latter 
category would be included applications for, the 
appointment of a receiver, the issue of an interim 
injunction and, generally, all orders which are appeal- 
able under section 104 or Order XLIII, rule 1 of the 
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Civil Procedure Code. He was of the opinion, 
however, that in certain applications, such as those 
for a mandamus and for leave to defend a summary 
suit on a negotiable instrument, the test adopted by 
Sir Arnold White was not of practical assistance. 
He, therefore, thought that it was impossible to lay 
down any definite rule which would meet the require- 
ments of every case, and that all the Court can do in 
determining whether an order constitutes a judgment 
is to take into consideration the nature of the order 
and its effect upon the civil proceeding in which it 
wasmade. The case before the Court was, however held 
to present no difficulty, because the decision of the 
Judge of the High Court undoubtedly put an end to the 
appeal before him. It seems clear that in his opinion 
the test most generally applicable is whether or not the 
order finally puts an end to the suit or proceeding. 

I will now refer to the cases in which clause 13 
of its Letters Patent has been discussed in this Court. 
The first is Yeo Eng Byan v. Beng Seng & Co. (1), 
a decision of Sir Sidney Robinson, C.J., and Brown, J. 
An order of the Judge on the Original Side, giving 
directions to a Commissioner, appointed under the 
preliminary decree in a partnership suit, as to what 
accounts he should and what accounts he should not go 
into was held not to be appealable. After citing the oft- 
quoted definition of Couch, C.J., in The Justices of the 
Peace for Calcutta v. The Oriental Gas Company (2), but 
without the subsequent qualifying words, the further 
dictum of Couch, C.J., in Hubbeeb v. Foosub (3) and the 
definition of Sir Arnold White, C.J., in Tuljaram Row v. 
Alagappa Chettiar (4), Robinson, C.J., continued :— 
with these dicta I am in general ‘agreement. I agree 


that a decision which affects the merits of the question 


(1) (1924) 2 Ran. 469. (3) (1874) 13 B.L.R. 103. 
(z) (1872) 8 Ben. L.R. 433. (4) (1910) 35 Mad. rt. 
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between the parties by determining some right or 


- liability may rightly be held to be a ‘judgment’ and 


I think that an order which merely paves the way for 
the determination of the question between the parties 
cannot be considered to be a ‘judgment’: nor can 
a mere formal order merely regulating the procedure 
in the suit, or one which is nothing more than a step 


Ormiston, J. towards obtaining a final adjudication.”” He went on 


to say that the order before the Court “‘ did not decide 
on the merits of the suit for the dissolution of the 
partnership, nor does it decide the rights or liabilities 
of the parties to the suit so far as the partnership is 
concerned. . . . Itcannot be that the framers of the 
Letters Patent intended to allow appeals which do not 
arise directly from the suit itself.’”’ Brown J., laid stress 
on the fact that the order did ‘not purport finally 
to decide any of the rights between the parties ”’. 

We have been referred to the case of Ma Mi 
v. Kalenthar Ammal (wanreported Civil Miscellaneous 
Application No. 59 of 1924), a decision of Robinson, C.]., 
and Baguley, J., as to what is a final order within the 
meaning of section 109 of the Civil Procedure Code. 
One of the issues was whether the respondent had 
been divorced. The District Court tried this issue 
first and held that she had been divorced. This 
Court reversed the decision and remanded the suit. 
The applicants applied for leave to appeal to the 
Privy Council on the ground that the order of remand 


was a final order. Objection was raised on the ground 


that this was not so, as it would be open to the 
applicants to raise the point in appeal to the Privy 


‘Council when. the whole case was decided. While 


agreeing that section 105 (2) of the Code would not 
debar them from taking this course, Sir Sidney 
Robinson, C.J., was of the opinion that if the order 


in question had the effect of deciding finally th 
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cardinal point in the suit (as it would have had 
in the case before him), it must be held to be a 
final order from which leave to appeal should be 
granted. Here he was following the decision of their 
Lordships of the Privy Council in the case of Sazyid 
Muzhar Hossein vy. Mussamat Bodha Bibi (1), where 
under similar circumstances they granted special leave 
to appeal. Mr. Hay argues that in the appeal from 
which this reference arises, the issues decided against 
him are cardinal points the decision of which in the 
appellant’s favour would decide the suit. I do nof, 
however, consider that decisions on what is a “ final 
order”’ under section 109 of the Code are of assist. 
ance in construing clause 13 of the Letters Patent. 
Another unreported decision is that of Carr and 
J.A. Maung Gyi, JJ. (Moolla Goclam Mahomed v. Ameena 
Bee Bee; Civil First Appeal 153 of 1924). Under a 
preliminary administration decree, a Commissioner had 
been appointed to take accounts. Three questions arose, 
(a) and (6) as to a sum of money and jewellery 
alleged to have belonged to the estate of the deceased 
and to have come to the hands of the defendant, and 
(c) a house which the plaintiff claimed as belonging 
to the estate and which the defendant claimed as her 
own property. Before the Commissioner the parties 
agreed that a receiver should be appointed to file a suit 
to determine the ownership of the house, and a receiver 
Was appointed, but no suit was filed. The Commis- 
sioner recorded evidence on the other two issues, and 
came to findingsthereon. The matter then came before 
May Oung, J., who passed an order reversing the Com- 
missioner’s finding as regards one of the issues and 
modifying it as regards the other.:, He also commented 
on the fact that no suit as regards the house had 
been filed and said that he would fix a day to try 


(1) (4894) 17 All. 112. 
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the remaining issue, i.e., as to to whom the house 
belonged. The plaintiff appealed from this order, so 
far as it decided the first two issues. The preliminary 
objection was taken that no appeal lay, the order not 
being a “judgment”. A number of authorities 
including Yeo Eng Byan v. Beng Seng & Co. (1) were 
cited but not discussed, with the exception that the 
definition of Couch, C.J., in The Justices of the Peace 
for Calcutta v. The Oriental Gas Company (2) was 
quoted at length (but without its qualifications) and 
was stated to have been generally accepted. The 
decision appealed against was held to be a “ judgment ” 
as it was a determination of the rights of the parties 
as regards two of the three issues, “final as far as 
concerns the Original Side of this Court, and that the 
judge or his successor could not in his final judgment 
reverse the findings already arrived at’. From this 
conclusion I must respectfully differ. 

In Mooljee Dharsee & Co. v. M. E. Moolla (3) the 
Appellate Side, on an application to stay execution of a 
decree pending appeal therefrom ordered a stay, “‘ the 
security already given being accepted, with liberty to the 
respondent to apply for fresh or further security, if 
it is decided that the security given is invalid or in- 
sufficient”. The Judge on the Original Side after 
enquiry accepted the security as valid and sufficient. 


- On appeal from his order it was held by the Bench 


(Heald and Chari, JJ.), that it did not determine any 


right or liability which arose between the parties on 


the Original Side, and was not, therefore, a “ judg- 
ment”. In discussing “‘the now classic” case of 
The Justices of the Peace for Calcutta v. The Oriental Gas 
Company (2), it was observed that the expression “‘ affects 
the merits of the case by determining some right or 
liability ’ was not intended to cover the determination 


» (1) (1924) 2 Ran. 469. (z) (1872) 8 Ben. L.R. 433. (3) (1925) 3 Ran. 255- 
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of every right or liability, as was shown by the suc- 
ceeding sentence where Couch, C.J., states that a final 
judgment determines the whole case or suit and ga 
preliminary or interlocutory judgment determines only 
a part of it. It seems to me clear that the learned 
judges would not have held that a finding on a 
preliminary issue which had the effect of allowing a 
suit to proceed was a “‘ judgment ’’. 

This case was followed, this time by Heald and 
Lentaigne, JJ., in Mahomed Hussain v. Hoossain 
Hamadanee & Co. (1) where they held that an 
order of dismissal of an application for the examina- 
tion of a witness on commission is not a judgment, 
Tuljaram Row v. Alagappa Chettiar (2) being cited 
as showing that a refusal to issue a commission “is 
a purely interlocutory order and not a judgment 
terminating a suit or other proceedings or affecting 
the merits ”’. 

It was again followed by the same Bench in 
Menga Singh v. Sucha Singh (3) where they held that 
an order under Order XXXVIII, rule 5, of the Civij 
Procedure Code directing the defendant to give 
security before judgment did not come within clause 
13 of the Letters Patent. 

In Sooniram feetmul v. R. D. Tata & Co. (unreported 
Civil Miscellaneous No. 82 of 1925), Sir Guy 
Rutledge, C.J., and Maung Ba, J., dealt with an appeal 
from an order of the judge on the Original Side 
giving leave to institute a suit on the ground that 
part of the cause of action arose in Rangoon. 
The appeal is stated to have been admitted on the 
authority of DeSouza v. Coles (4) and Hubbeeb vy. 
Joosub (5), but there is no discussion. 


(1) (x925) 3 Ran. 293. (3) (1925) 3 Ran. 307. 
(2) (1910) 35 Mad. x (4) (1868) 3 M.H.C. 384. 
(5) (1874) 13 B.L.R. 103. 
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Arumugam Chettyar v. Kanappa Chettyar (1), 
cited to us, is merely a decision that where an 
appeal from an order is allowed by the Civil Proce- 
dure Code, such an order is to be construed as a 
** judgment, ”’ and is not in point. 

In Hajee Tar Mahomed v. Zulaikha Bai (2) a suit 
was filed on the Original Side for the administration of 
the estate of one Esak Vally Mahemed, the allegation 
of the plaintiff being that Esak and the defendants were 
partners in a business carried on in Rangoon and the 
Shan States. The defendants took the preliminary 
objection that the Original Side had no jurisdiction be- 
cause the business was not carried on in Rangoon. The 
learned Judge tried as a preliminary issue the question. 
whether or not this Court had jurisdiction, and found 
that it had, inasmuch as the business was carried on 
partly in Rangoon. The defendants claimed to be 
entitled to appeal from this finding, which was a 
finding on a preliminary issue, on the ground that it 
was a “judgment” within the meaning of clause 13. 
On the authority of Sooniram fectmul v. R. D. Tata 
& Co. (unreported ; supra) and the two cases therein 
referred to, it was held by Heald and Darwocd, JJ., 
that an appeal lay. After having pointed out that in 
Hubbeeb v. foosub (3) some doubt had been cast on 
some of the reasons given for the decision in DeSouza 
v. Coles (4) and that DeSouza v. Coles was an appeal 
not from a finding that a Court had jurisdiction but 
from an order refusing to give leave to institute the 
suit in the High Court, the learned judges went on 
to say :— “It is however clearly desirable that an 
appeal should lie since otherwise much “time and 
money might be wasted in a Court which might 
ultimately be found to have no jurisdiction.” The 





(1) (1927) 5 Ran. 99. (3) (1874) 13 B-L.R. 103: 
(2) (1927) 5 Ran. 782. (4) (1868) 3 M.H.C. 384. 
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logical corollary of this decision if it is correct, 
appears to be that the decision on any preliminary 
issue, if its effect is to allow a suit to proceed, is 
appealable. But with all respect -I am unable to 
agree with either the decision or the grounds on 
which it is based. The argumentum ab inconvententi 
is not in itself conclusive, and, as I have already 
indicated in my opinion, the balance of convenience 
is the other way. The reasoning in Hubbeeb v. Foosub 
(1) on which the case is really based is not convincing, 
the right between the parties which it determined 
being merely the right to compel defendants who are 
out of the jurisdiction to defend the suit in the High 
Court rather than to defend it in the Court of the 
local area where they are resident. If it is to be 
supported at all, it can, I think, be supported only 
on the principle adopted by Bittleston, J., in DeSouza 
v. Coles (2), a principle which has since its enunciation 
found little favour except in the judgment of Wallis, 
J., in Sonachalam Pillai v. Kumaravelu Pillay (2). 
In Abowath v. Abowath (3) the observations before 
cited of Robinson, C.J., in Yeo Eng Byan v. Beng Seng 
& Co. (4), were again quoted and applied by Sir 
Guy Rutledge, C.J., and Carr, J., and it was held that 
an order of the Judge sitting on the Original Side 
directing the return of an award to the arbitrators to 
enable them to file it according to the proper procedure 
was not a “judgment,” because the Judge had not 
purported finally to decide any right between the parties. 
The last case cited to us was Syed Khan v. Syed 
Ebrahim (5), a decision of Sir Guy Rutledge, C.j., 
and Brown, J., as to what is a “‘ final order” within 
the meaning of section 109 of the Civil Procedure 
Code. The plaintiff filed a suit in a District Court 


(x) ce) 13 B.L.R. 103. (3) (1927) 6 Ran. 25. 
(2) (2868) 3 M.H.C. 834. y (1924) 2 Ran. 469. 
(5) (1927) 6 Ran. 
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claiming a right of pre-emption under Mohammedan 
law. The District Court dismissed the suit on the 
ground that such right did not exist in Burma. In 
October 1925 the High Court on appeal held that the 
right did exist, and reversing the decision of the 
District Court, remanded the case for trial. The 
plaintiff won on the merits and the High Court on 
appeal confirmed the decision in May 1927. The 
defendant applied for leave to appeal to His Majesty 
in Council not only against the points decided in May 
1927, but also against the point decided in October 
1925. It was held that the question of the right 
of pre-emption was a cardinal issue between the parties 
which was finally decided in October 1925, that it was 
a “final order”’ within the meaning of section 109 ; 
that the defendant could have then applied for leave ; 
that the question of pre-emption was not in dispute 
when the case was finally decided in May 1927 ; and 
that the defendant could not again raise the point 
over again in applying for leave to appeal against the 
points decided in May 1927. The Court however, 
holding that there were two other substantial points 
of law, gave leave to appeal thereon. Unfortunately, 
the appeal dropped owing to the defendant failing to 
give security, and the opportunity of obtaining the views 
of their Lordships of the Privy Council as to the 
correctness of the decision that leave should not be 
given in respect of the issue of pre-emption was lost. 
It may be noted also that the case of Ma Mi v. 
Kalenthar Ammal (unreported ; supra) in which Sir 
Sidney Robinson, C.J., had expressed a view apparently 
contrary to that enunciated by Sir Guy Rutledge was 
not before the Court. However, as I have said 
before, cases on the meaning of the expression “ final 
order ’’ are of little assistance in the task of interpreting 
the term “‘judgment”’, 
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From this review, it is clear that the view taken 
by Bittleston, J., in DeSouza v. Coles (1) that every 
adjudication is a judgment has been disapproved in 
. the vast majority of the decisions, and it is practically 
common ground that some test must be adopted, 
The-definition of Sir Richard Couch, C.J., in The 
Justice of the Peace for Calcutta v. The Oriental Gas 
Company (2) pressed upon us by Mr. Hay, if isolated 
from its context, has been not infrequently cited and 
treated as conclusive without discussion. Taken with 
its qualifications it contains the germ of the iater 
doctrine enunciated by Sir Arnold White, C.J., in 
Tuljaram Row v. Alagappa Chettiar (3) but has been 
held to be defective in that it apparently excludes 
decisions on points of procedure, which have the effect 
of finally deciding questions in issue between the 
parties to a suit or proceeding so far as the Court 
deciding them is concerned. On the other hand, the 
test enunciated by Sir Arnold White, C.J., and adopted 
in Yeo Eng Byan v. Beng Seng & Co. (4), the 
keynote of which is finality in relation to the Court 
passing the order, has the merit of simplicity and, as 
pointed out by Sir Shadi Lal, C.J., in Ruldu Singh v. 
Sanwal Singh (5), affords a working rule in respect 
of the great majority of interlocutory orders. I am of 
the opinion that in the decision of the question referred 
to us it should be applied. And, in applying it, I am 
fortified by the opinion of Sir Richard Garth, C.J., in 
Ebrahim v. Fuckhrunissa Begum (6) that the decision 
on an issue which has the effect of allowing a suit to 
proceed does not “affect the merits or result of the 
whole suit”? in that it does not decide the case one 
way or another, and is, therefore, not a ‘“‘ judgment.” 

(1) (1868) 3 M.H.C. 384. (4) (1924) 2 Ran. 469. 


(z) (1872) 8 Ben. L.R. 433. (5) (1922) 3 Lah. 188. 
(3) (1910) 35 Mad. 1. (6) (1878) 4 Cal. 531. 
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Put in another way, it does not “shut out” the 
defendant. 

If the contention pressed on us by Mr. Hay 
were to succeed, it would seem almost inevitably to 
follow that if no appeal is preferred from an order 
deciding a preliminary issue having such effect: the 
party against whom the issue is decided cannot raise 
the point in an appeal from the decree in the suit. 
And, so far as I am aware, this has never been held by 
any Court in India. The question of what is a final 
order within the meaning of section 109 of the Civil 
Procedure Code is not, in my opinion, analogous. If 
it were, I should be inclined to hold that Syed Khan 
v. Syed Ebrahim (1) had been wrongly decided. 

It is suggested to us that the decision of a pre- 
liminary issue is final so far as the Court which de- 
cides it is concerned, and this was so held by this Court 
in Moolla Goolam Mahomed v. Ameena Bee Bee (unre- 
ported; supra). That the decision of a Judge on a preli- 
minary issue is not binding on his successor was held by 
the late Chief Court of Lower Burma in Ma Nyo v. Ma 
Yauk (2), the soundness of which has never been 
questioned. If the decision is not binding on his 
successor, I see no reason why the Judge himself, on 
@ more mature consideration, should not be allowed 
to change his mind. 

The contention of Mr. Hay may be subjected to 
the touchstone of a practical test. The learned Judge 
on the Original Side in the case out of which this 
reference has arisen, might orally have expressed hig 
opinion on the preliminary issues and allowed the case 
to proceed. In that case there would have been no 
written order from which an appeal could have been 


presented. This difficulty might perhaps have been 


surmounted in some such manner as by filing an 
(x) (1927) 6 Ran. 169. ; (2) (1908) 4 L.B.R. 2506. 
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affidavit setting out, what the learned Judge had 
said. But the learned Judge might equally well have 
contented himself by intimating that he would hear the 
evidence and at the end of the case would deliver a 
judgment covering all the issues. In this last event the 
parties would have known perfectly well what -was 
in his mind, but the party against whom it was practi- 
cally certain that the issue had been decided would 
have been powerless to appeal. All three possible 
courses would have been equally legitimate, and it 
seems incongruous that the question of whether or not 
an appeal lies in such a case should depend on 
whether the learned Judge had stated, or even written, 
his determination on a preliminary issue. 

For these reasons my answer to the question 
referred is in the negative. 

If the view which I have taken is correct, it 
follows that certain cases in this Court have been 
wrongly decided, and that they should be over-ruled 
These cases are Moolla Goolam Mahomed v. Ameen. 
Bee Bee; Sooniram Feetmul v. R. D. Tata & Co. 
(both unreported; supra) and Hajee Tar Mohamed v. 
Zulaikha Bai (1). 


Pratt, C.J.—In the order of reference I have 
already given my reasons for holding that the 
finding of the learned Judge on the Original Side 
does not amount to a judgment within the meaning 
of Article 13 of the Letters Patent. 

I have now the opportunity of reading my 
brother Ormiston’s answer to the reference, in which 
I fully concur. 

In view of his exhaustive analysis of the 
authorities on the subject, it seems unnecessary to 
discuss them at any length. 

(1) (1927) 5 Ran. 782. 
47 
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I would, however, remark that I agree with the 
observation of Macleod, C.J., in Goverdhanlalji v. 
Chandraprabhavati (1) that the distinction between 
decisions and orders, which stand by themselves, and 
decisions on a single issue, is a very real one. I am 
also at one with him, when he says that it is not 
desirable on general principles that a suit should be 
tried piecemeal, and a decision on an issue to the 
effect that the trial of the suit should proceed does 
not amount to a judgment. 

As held by Robinson, C.J., in Yeo Eng Byan v. 
Beng Seng & Co. (2) an order which merely paves 
the way for the determination of the question be- 
tween the parties cannot be considered to be a 
judgment. The finding with which we are concerned 
is one, in effect, which decides that the suit is 
maintainable, and so paves the way for the determina- 
tion of the main question between the parties. 

It does not finally decide the rights of the 
parties and will be subject to attack on appeal, if the 
decree is ultimately against the appellant. . 

I would point out that the finding which forms 
the subject of the present reference is in an entirely 
different category to the order in the recent bench case 
of MaHman v. The Official Receiver (Civil Miscellaneous 
Appeal No. 6 of 1928). We there held that an order 
of the Judge on the Original Side allowing the Official 
Receiver commission at 5 per cent on the sale proceeds 
of certain properties sold by a firm of auctioneers 
under the orders of the Court was a judgment. Our 
reason. was that the order in question was in effect 
a decree in favour of the Official Receiver for a large 
sum of money. On the facts, obviously, had there been 





(1) (1925) 27 Bom. L.R. 1496. (2) (1924) 2 Ran. 461. 
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no right of appeal a grave injustice would have 
resulted: to appellants. 

I would answer the question referred in the 
negative. 


Carr, J.—I agree with the judgment of my learned 
brother Ormiston and with his answer to the question 
referred. 

In particular I agree that when I said in Moolla 
Goolam Mahomed v. Ameena Bee Bee (Civil First 
Appeal No. 153 of 1924), that preliminary findings 
on certain issues were final and could not be reversed 
in the final judgment, I was wrong. 


CuNLiFFE, J.,—On the 1st of September, 1927, 
Chari, J., on the Original Side of this Court, passed an 
order dealing with various contentions raised in a 
suit before him on a hundi. It is apparent from 
the learned Judge’s order that a number of arguments 
were raised before him on the question of the legal 
liability of the 1st and 3rd defendants. They were 
of a technical nature and do not appear to have had 
much merit. At any rate, the order concludes with 
_ these words:—‘‘ For these reasons no final order is 
possible either against the Ist defendant or against 
the 3rd defendant on the arguments raised by the 
learned advocate on their behalf. The case will 
therefore,proceed . . .. ” 

And so it would have proceeded, had there not 
been some delay in collecting evidence on com- 
mission. 

Taking advantage of the delay,. however, the 
parties adversely affected, obviously against the 
intention of the learned Judge who desired to dispose 
of the whole case as soon as possible in a business 
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like manner, took the opportunity of coming to this 
Court in appeal. 

It is argued that the order passed by Chari, J., 
is a judgment within Article 13 of our Letters 
Patent. In my opinion, it is not a judgment at all. 
It may be part of a judgment: but it was certainly 
never contemplated by the Letters Patent that, at 
every stage of the final hearing of a case, litigants 
dissatisfied with the view expressed by the trying 
Judge should immediately proceed to the Court of 
Appeal. One can imagine the state of affairs where 
six or seven visits to the Court of Appeal on six or 
seven issues decided against the contentions of one. 
or other of the parties would precede the final disposal 
of the case. In these circumstances I agree that 
the question referred to the Full Bench should be 
answered in the negative. 


Darwoop, J.—I concur. 


Pratt, C.J., and Cun irre, J.—The Full Bench 
having decided that the finding under appeal is not 
a judgment, the appeal does not lie and is accordingly 
dismissed with costs for two days full hearing. 
Advocate’s fees twenty’ gold mohurs for the Full 
Bench and ten for the Bench. 
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APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Justice Ormist on. 


A. MALAKYI 
v 


KO PO NYEIN anp oOTHERS.* 


Evidence Act (I of 1872), s. 92—Section applicable only to parties to an instru- 
ment—Third party’s rights unaffected—Third party can prove fraudulent 
dealing with his own property or notice of his title. 


Section 92 of the Evidence Act is applicable to an instrument as between the 
Parties to such as instrument or their representatives in interest, but it does not 
prevent proof of a fraudulent dealing with a third person’s property, or proof 
of notice that the property purporting to be absolutely conveyed in fact belonged 
to a third person, who was not a party to the conveyance. 

Consequently a person who had sold his land by a registered conveyance to 
another, but who was in possession of that land in pursuance of an oral contract 
of resale, can prove, as against a plaintiff who has bought the land from the 
ostensible owner, that such owner has no absolute title, and that there is an 
agreement with him of repurchase in fraud of which the sale was effected. 


Ma Kyin v. Ma Shwe La, 9 L.B.R. 114 (P.C.)—followed. 
Maung Bin v. Ma Hlaing, 3 L.B.R. 100—distinguished. 


A.B. Banerjee for the appellant. 
Hay for the respondents. 


Pratt, C.J., and Ormiston, J.—Respondents 1 to 3 
defendants in the trial Court have filed a cross- 
objection to the action of the Court in refusing to 
allow them to prove their case with respect to the 
holdings other than No. 17N, which forms the subject 
of plaintiff’s appeal. Plaintiff based his title to the 
holdings in dispute on a conveyance from the 
P.L.A.V.N.K. firm. 

Defendants case was that although they had given 
the P.L.A.V.N.K. firm a conveyance of these lands, 
there was an oral contract of resale in pursuance of 


* Civl First Appeal No. 297 of 1927 against the judgment of the District 
Court of Pyapon in Civil Regular No. 29 of 1926. 
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which they were in possession, and that the sale by 
P.L.A.V.N.K. to plaintiff, who was fully aware that his 
vendor had no right to sell, was fraudulent. The 
trial Court held that defendants were precluded by 
section 92 of the Evidence Act from giving evidence 
of the oral agreement for repurchase, relying on the 
ruling in Maung Bin v. Ma Hlaing (1). ‘The iower 
Court has overlooked the ruling of their Lordships 
of the Privy Council in Maung Kyin v. Ma Shwe 
La (2). 

It was then pointed out (at pages 142 and 137) 
that section 92 is applicable to an instrument as between 
the parties to such an instrument or their represent- 
atives in interest, but 1t does not prevent proof of a 
fraudulent dealing with a third person’s property, or 
proof of notice that the property purporting to be 
absolutely conveyed in fact belonged to a third person, 
who was not a party to the conveyance. 

We consider in view of this ruling that defendants 
were clearly entitled as against plaintiff to prove that 
his vendee has not an absolute title, and that they 
are in possession under an agreement of repurchase. 
They are also entitled to prove that the sale by the 
Chettyar firm to plaintiff was in fraud of them. 

We would point out that as no question of specific 
performance of contract is involved section 21 of the 
Specific Relief Act has no application. 

We set aside the finding and decree of the trial 
Court so far as holdings Nos. 26 and 27 and the 
house are concerned and remand the suit for trial on 
the merits. 

Defendants will have the costs on their objection 
in this Court. 

Costs in the trial Court to follow final disposal. 








(x) (1905) 3 L.B.R. 199. (2) (1917) 9 L.B.R. 114. 
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APPELLATE CIVIL. 
Before Mr. Fustice Carr and Mr. Justice Maung Ba. 


MA DAN 1928 


v. Ang. 23. 
TAN CHONG SAN AND OTHERS.* 





Limitation Act (IX of 1908), ss. 4, 12—Period of appeal expiring on a day Court 
is closed—Application for copies of judgment and decree made on reopening 
of Court—Appellant whether entitled to benefit of s. 12—Right of appeal alive 
and subsisting. 


Held, that if the period of appeal expires on a day the Court is closed for 
vacation and the appellant has not till then made any application for copies of 
the judgment and decree, but does so on the day the Court reopens, whilst his 
right of appeal is still alive and subsisting in virtue of s. 4 of the Limitation Act, 
he can claim the benefit of s. 12 of the Act and file his appeal the day after the 
copies of judgment and decree are ready for delivery. 


Siyadat-un-nissa v. Muhammad, 19 All. 343; Tukaram v. Pandurang, 25 
Bom. 584—referred to. 


K.C. Bose for the appellant. 
Choon Fong for the 1st respondent. 


On the 7th of December 1927, the Original Side 
Judge passed an order in Civil Miscellaneous Case 
No. 82 of 1927, refusing the application of the 
appellant for the winding up of a certain Company 
under the Companies Act, and ‘advised her to file a 
regular suit in respect of her claim. She had twenty 
days to file her appeal from the date of the judgment, 
which expired during the Christmas vacation when 
the Court was closed. She had made no application 
till then for copies of the judgment and decree. 
On the day the Court reopened, viz. the 3rd of 
January 1928, when she was entitled to file her 
app2al in virtue of section 4 of the Limitation Act, she 
applied for copies of the judgment and decree and 


* Civil Miscellaneous Appeal No. 5 of 1928 from the judgment of the 
Original Side in Civil Miscellaneous No. 82 of 1927. 
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obtained them on the 10th January 1928. The appeal 
was filed on the 11th January 1928 and she claimed 
the benefit of section 12 of the Limitation Act for the 
exclusion of the time requisite for obtaining the 
copies in computing the period of limitation. After 
notice to the respondents their Lordships passed the 
following order :— 


CarR and Maune Ba, JJ.—On the question of 
limitation we think, following the cases reported in 
19 All. 342 and 25 Bom. 584, that the appeal was 
in time. 

Appeal admitted. 


APPELLATE CIVIL. 


Before Sir Henry Pratt, Kt., Officiating Chief fustice, and Mr. Fustice Ormiston 
and on reference before Mr. Justice Carr. 


WOR MOH LONE & CO. 
Uv 


THE JAPAN COTTON TRADING COY., LTD.* 


Contract for rice, construction of —Seller’s option to deliver produce of one of 
specified mills—Seller’s own mill not specifically mentioned—Destruction of 
seller’s mill by fire before issue of milling notice—Refusal of seller to supply 
from any of the other mills—Option clause, construction of. 


Plaintiff-respondents sued defendant-appellants for damages for breach of 
their contract to supply rice. The cortract was embodied in the standard 
form of bought and sold notes for rice contracts in Rangoon. ‘The last clause 
enabled the sellers to deliver rice ot the milling of some twenty named mills 
in which however their own miJl was not included. There were some clauses 
which possibly indicated that the sellers could deliver the produce of their own 
mill. One of the clauses exempted the sellers from liability to deliver in case 
of accident to machinery. Betore the issue of any milling notice the seller’s 
mill burnt down, and they failed to give delivery. They contended that their: 
contract was primarily to.deliver rice from their own mill, and, that having 
burnt down, they were exempted from liability. The last clause merely gave 
them an additional option to supply rice from any of the specified mills but 





* Civil First Appeal No. 157 of 1928 against the judgment of the Original 
Side in Civil Regular No. 96 of 1927. 
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they were not bound to exercise that discretion. The trial Court held that 1928 
the sellers were liable for the breach of contract on the ground that the contract Worn M 
was not restricted to the produce of the seller’s mill. Defendants appealed. Linc: & Co 

Held, (Ormiston, J., dissenting) that the contract was one for the sale of rice nl . 
which the appellants having failed to deliver, rendered them liable in damages THe JAPAN 
It was not a contract to sell rice of their own milling and even assuming they no 
could deliver rice from their own mill (Carr, J., doubting this), its destruction Gee tes 
before issue of any milling notice relating to this particular mill, did not 2 , 
exempt the appellants from delivering rice from any of the specified mills. 


Arracan Company, Limited v. Hamadanee & Co., 11 B.L.T. 63— 
distinguished. 





Clark for the appellants. 
N. M. Cowasjee for the respondents. 


Pratt, C.J.,—Plaintiffs the Japan Cotton Trading 
Company, Limited, sued the defendants Wor Moh 
Lone & Co. for damages for breach of a contract to 
supply 2,000 bags of rice on or before the 20th 
September 1927. 

The contract was embodied in a printed Rice 
Sale Note, Exhibit A, in the form commonly used in 
similar transactions. 

It contains provisions regarding gunnies, twine, 
day and night milling at seller’s option, delivery ex- 
hopper, right of sellers of require a deposit in case 
of a fallin price, payment in case before removal ,etc. 

Clause 16 runs “accidents to machinery, strikes 
or sickness of mill hands or coolies always excepted.” 

The final clause No. 19 gives a long list of firms 
whose milling the defendants have the option of 
delivery. 

Defendants’ czse was that on a true construction 
of the contract and cn the intention of the parties, 
the contract was one for the supply of rice from 
defendants’ own mill, that clause 19 merely gave the 
sellers the option of supplying rice from the other 
mills specified, but that the contract was primarily 
for the sale of rice of defendants’ own milling. 
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It was contended therefore that as defendants’ 
mill was burnt down they were absolved from per- 
formance of the contract. 

The learned Judge who heard the case was 
unable to accept this contention. He held that the 
contract was generally for sale of a certain quantity 
of rice of a specified quality, that taking the wording 
of the sale note as it stood there was nothing to 
justify the inference that the parties intended or 
contemplated, even primarily, the sale by the defend- 
ants of the produce of their own mill, nor was there 
any express statement to this effect. He came to 
the conclusion that the contract gave sellers an option 
of delivery from their own mill if they chose, and 
that, if they did not so choose, they could deliver 
from any of the other mills specified in the final 
clause. As no intimation of intention to deliver from 
a particular mill had been given and no milling 
notice issued, the Court was of opinion that the burn- 
ing down of defendants’ mill did not absolve them 
from liability to perform the contract. Plaintiffs were 
accordingly granted a decree for damages. 

On appeal it has been argued before us that, taking 
the Sale Note as it stands, apart from the last clause, 
it must be construed as a contract by a miller to 
deliver rice milled in his own mill, clause 19 giving 
him an added option, at his discretion, of supplying 
rice from other specified mills. 

The contract being therefore primarily for delivery 
of rice from defendants’ own mill, when their mill was 
burnt down, it was optional with them to terminate the 
contract or deliver rice from any of the mills specified 
in clause 19, but they were not bound to perform 
their contract by delivering rice from other mills. 

I agree with the learned Judge on the Original 
Side that the contract will not bear this construction 
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The form of note used (Ex. A) may have been origin- 
ally intended for sales by millers of rice from their own 
mills. The wording is suitable and was probably 
designed in the first instance for such transaction. 

There is, however, no doubt that the form has 
become the standard form for bought and sold notes 
for rice contracts, as my learned brother points out 
in his judgment. Though the wording in the earlier 
Clauses is more especially applicable to the circum- 
stances of saies by a miller of the produce of his mill, 
yet, as pointed out by the trial Judge, it is not 
incompatible with the sale of rice from other mills. 

It is obvious that too much stress cannot be laid 
on the exact terms of the earlier clauses, as applying 
to determine from the seller’s own mill, since the 
last clause gives the option of supplying from any of 
a long list of mills. 

It may or may not have been understood that 
the defendants were at liberty to supply rice of their 
own milling, but the contract is silent on the point. 

I am quite unable to read the note, as it stands. 
as a contract by the seller to sell rice of his own 
milling. 

He is given the choice of delivering rice milled by 
a large number of specified firms. 

Defendants had not elected to supply rice from 
their own mill or issued any milling notice. This 
fact differentiates the case from that of the Arracan 
Company, Limited v. H. Hamadanee & Co. (1), in 
that in the case cited the sellers had issued a milling 
notice and commenced delivery from their own mill 
before it was burnt down. 

It is not alleged that there was any thing to 
prevent sellers from milling rice of contract quality 


(1) (1918) 1x B.L.T. 63. 
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from one of the mills specified in clause 19 of the 
contract. 

In the present instance the defendants had not 
given notice of intention to deliver rice from their 
own mill, nor does the contract show that they intended 
to doso. 

Clause 16, on which stress has been laid, will 
refer to the mill from which delivery is to be taken, 
as pointed out by the Bench in the case already 
cited. There is no reason to confine its application 
to defendants’ mill, which is not mentioned in the 
contract. 

Defendants do not allege that they gave notice of 
their intention to rescind the contract or of their 
inability to perform it, when their mill was burnt 
down. 

It is clear that the burning of the mill did not 
render the contract impossible of performance, and 
the presumption is that the real reason of non- 
performance was the unfavourable state of the 
market. 

I agree with the trial Judge that defendants were 
not absolved fiom performance of their contract. 

I would dismiss the appeal with costs. 


ORMISTON, J.—This is an appeal of the defendants 
from a decree ofthe Original Side awarding damages 
to the plaintiffs for the breach by the defendants of 
a contract to sell rice. 

The issues were :-— 


(1) Are the defendants exempted from delivery 
of rice according to the contract by the 
terms of clauses (16) and (19) of. the 
sold note or by any local usage? — 

(2) Assuming that the defendants are, by reason 
stated above, exempted from performing 
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that contract, had they by subsequent 
conduct waived that claim ? 

(3) To what damages, if any, are the plaintiffs 
entitled ? 


The learned Judge having answered the first issue 
in the negative,.the second issue did not arise, and he 
adjourned the hearing for evidemce on the third issue. 

At the adjourned hearing the defendants did not 
contest the issue of damages and a decree was 
passed in favour of the plaintiffs for the amount 
claimed. 

If the appeal is successful the case will have to 
be remanded to the Original Side to take evidence 
on the second issue. 

As regards the first issue, two of the grounds of 
appeal are directed to the finding that the defendants 
were exempted by reason of a local usage, but 
no part of the argument has been directed to these 
grounds. 

The contract, which was entered into on the 15th 
January, 1927, was that the defendants should sell 
and the plaintiffs should buy 2,000 bags of rice of a 
particular quality at an agreed rate, delivery to be 
taken on or before the 20th February, 1927. The 
defendants are rice-millers whose mill was _ burnt 
down on the 27th January, 1927. No milling notice 
of their own or any other mill was issued by the 
defendants to the plaintiffs, and no paddy was 
delivered on or before the 20th February, 1927. 

The contract was embodied in what has for 
many years been the standard form of bought and 
sold notes fo1 rice contracts. Its material provisions 


it will be convenient first to summarise. 
and 


By clause 3 the rice is to be Ngatsain =“ Nga- 
kyauk, at sellers’ option, usual S.Q. Quality cleaned 
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rice. The grain to be fair average of quality procur- 
able at the time of milling. 

Clause 4 provides that the buyer is to supply 
gunnies and twine. If owing to late arrival at mill of 
his gunnies or other causes, the sellers’ gunnies are 
used, the rate to be paid is prescribed, as is also the 
rate for the use of eis twine. Clauses 5 and 6 
prescribe rates for bagging, sewing and _ shipping, 
and for landing and receiving gunnies at mill. 

Under clause 7 the rice is to be milled by day 
ad ~~ night at sellers’ option. 


" ileum 8 stipulates that delivery is to be taken 
ex-hopper on or before the 20th February, 1927, date 
at sellers’ option and payment is to be made in cash 
before any rice is removed, but not in any case later than 
immediately after milling. Payment is to be made 
in cash on completion of each 1,000 bags if required. 

Clause 10 gives the seller the right of disposing 
of any rice miiled against the contract by =—_ or 
public sale on buyer’s account. 

By reason of clause 13 the buyer cannot claim 
the right of leaving the rice in the sellers’ godown 
after the 15 days allowed for removal have elapsed. 
Clause 15 gives the seller, on the expiry of the 15 
days, the right of removing the rice to other than 
mill godowns at the risk and expense of buyer 
after 24 hours’ notice had been given. 

Clause 16 is :—‘‘ Accidents to machinery, strikes 
or sickness of mill hands always excepted.” 

Clause 19 provides that ‘sellers have the right 
of delivering under this contract the milling of” 
some twenty named mills, in which the mill of the 
defendants is not included. 

-This form of rice contract provided the subject 
matter of a decision of a Bench of the late Chief 


and 
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Court of Lower Burma in Arracan Company, Limited 
v. H. Hamadanee & Co. (1). The defendant-appellant 
agreed to sell to the plaintiff-respondents 10,000 bags 
of rice, delivery to be taken ex-hopper in April, 
1916, and gave to them a milling notice on its own 
mill. The plaintiffs took delivery of 6,442 bags from 
the defendants’ mill up to the 26th April when the 
mill was burnt down and deliveries under the con- 
tract ceased. Clause 18 (corresponding to clause 19 
of the form before us) gave the seller the right to 
deliver under the contract the milling of seven speci- 
fied firms, the defendant’s mill not being therein 
included. The plaintiffs sued for damages and the 
defendant relied on clause 16 (the clause exempting 
accidents to machinery). The lower Court held that 
clause 18 applied, not only to the defendants’ mill, 
but to the other mills mentioned therein as_ well, 
and that the defendant was bound to deliver from 
those other mills, if it could not deliver from its 
own mills. The Appellate Court pointed out that 
the Judge of the lower Court was “in error in con- 
struing clause 18, which is clearly inserted for the 
benefit of the seller, as if it imposed an obligation 
upon the seller to deliver, in certain circumstances, 
from all the mills. Clause 16 clearly refers to the mill 
from which delivery is to be taken, or is being 
taken; and means that if that mill breaks down, the 
seller is absolved from giving or completing delivery 
of so much rice as the buyer would have had to 
take from that mill, if it had not broken down. 
The clause absolves the seller from anticipating and 
providing against a breakdown in the mill from which 
delivery is to be given.” Consequently, as the 
defendant under the contract was entitled to say that 
it would give delivery from one mill only, and had 
(r) (1918) 11 B.L.T. 63. 
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said so by giving a milling notice on its own mill. 
Clause 16 applied to a breakdown in the defendants’ 
mill which actually occurred, and the defendant was 
absolved from any further delivery.” 

In the case before us the circumstances are 
different, inasmuch as the defendants have given no 
milling notice on their own or any other mill. The 
learned Judge on the Original Side said that if he 
could have accepted the defendants’ contention that 
the sale contemplated by the contract was primarily 
the sale of the produce of their own mill, though an 
option is given to supply the produce of any one of 
other specified mills, they were bound to succeed. 
He was, however, unable to accept that contention. 


‘Nor was he able to accept the contention of the 


plaintiff that the defendants were bound to supply 
rice of the milling of one of the mills specified in 
clause 19, and not from their own mill. In his 
opinion, the ciause gave the defendants an option to 
deliver from their own mill if they chose to do so, 
and, if they did not so choose, to deliver from any 
of the other mills specified. As he put it,“‘the defend- 
ants’ mill is, by implication, one of the mills from which 
they can, if they choose, deliver rice.” He distin- 
guished the Arracan case (1) on the ground that, in 
the present case, no milling notice had been issued 
and no election had been made by the seller, and 
clause 16 could not begin to operate till such election 
was made. Consequently, he held that the 
burning of their mill did not, under clause 16, absolve 
the defendants from liability to perform the contract. 

Mr. Clark’s argument is that, on its construction, 
the contract is one by a miller to deliver rice which 
is the product of his own mill; that if his own mill 
is disabled, clause 16 applies and he is excused; 

(r) (1918) 11 B.L.T. 63. ; >. 
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and that clause 19 is merely a superadded option, 
capable of exercise by the seller only, to deliver rice 
which is the product of other mills. Consequently, 
when the defendants’ mill was put out of action, they 
were at liberty, either to take up the position that 
they need deliver no rice, or if they choose, to 
deliver rice from one of the specified mills. 

Looking at the contract as a whole,in my view 
it is cast in a form singularly inappropriate for use 
by one merchant selling rice to another. On the 
other hand it is entirely appropriate to the case of a 
miller selling rice the product of his own mill. The 
prescription of charges for the seller’s gunnies if they 
have to be used owing to the late arrival at the mill of 
the, buyer’s gunnies, and of charges for landing gunnies 
at the mill, the option given to the seller of disposing 
of rice milled against the contract on the buyer’s 
account, the right given to the seller of removing the rice 
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into other than mill godowns, all point in this direction. © 


I do not think that it is a reasonable construction of the 
clauses to which I have made reference that they 
include not only the seller but the miller whom the 
seller substitutes in his place; for in the case of a 
sale by a merchant they can have no application, 
Clauses 7, 8 and 16 point even more strongly in the 
direction which I have indicated. What is the use 
of giving to a seller who is not a miller an option 
to mill by day or by night ? How can such a seller 
deliver ex-hopper? And what is the use of his 
stipulating for payment on completion of each 1,000 
bags ?, If this were a contract by a merchant, one 
would have expected, in place of clause 16, a. proviso 
exempting: him from liability, if, after he: had given 
a notice specifying a particular mill, an accident 
occurred. For these reasons, in disagreement with the 
learned Judge on the Original Side, I would hold that, 
48 . 
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apart from clause 19, the contract before us is by 
necessary implication a contract by a miller to sell rice 
the product of his own mill. 

Does then the insertion of clause 19 make any 
difference? Mr. Clark’s argument is that this clause 
merely confers an option exercisable by the seller alone, 
of electing not to give delivery of the rice which by the 
remainder of the contract he had contracted to deliver, 
but, in lieu thereof, to deliver the production of the 
specified mills. If the clause were intended to be an 
integral part of the primary contract, one would have 
expected it to be worded somewhat as follows:—‘‘ In 
the performance of the contract, the seller shall have 
the option of delivering his own rice, or of one or 
another of the following mills.” But in point of fact 


. the defendants’ mill is not amongst those specified. 'The 


learned Judge, holding, as I think, correctly, that the 
seller is not precluded from selling his own rice, but 


holding, as I think, incorrectly, that the primary con- 


tract is not to sell his own rice, holds further that the 
sellers’ mill is by necessary implication included in 
clause 19. As I have pointed out it would have been a 
perfectly simple matter expressly to have included it in 
clause 19. And, on the view I take, the contract 
being for the sale of the defendants’ own rice, there 
is no necessity for any implication that their mill 
is to be included amongst those specified in the clause. 

There is, to my mind, no tenable construction of the 
contract intermediate between that adopted by Mr. 
Clark and that adopted by Mr. Cowasjee. Mr. Cowasjee 
accepts the finding of the learned Judge, but doeg 
not accept the reasoning on which it is based. Mr. 
Cowasjee’s main contention is that, under the contract, 
the seller must deliver rice the product of one of the 
mills specified in clause 19. Reading as I do, the contract 
as primarily one for the delivery of rice the product of 
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the defendants’ mill, with a proviso that the seller may — 1928 

deliver rice the product of the specified mills, I am Wor Mox 

unable to accept this contention. It invovles the start- ’°%*,® © 

ling conclusion that the whole of the specified mills TgeJaran 

. . OTTON 

must have been disabled before clause 16 can come into Trapinc 

operation. apace 
Mr. Cowasjee’s secondary contention is based on the ©®™STon, J. 

Arracan case (1). That case decides that if a seller 

elects to deliver from a particular mill and to that end 

gives a milling notice, whether on his own mill or on 

one of the specified mills, he is absolved from liability 

if there is a breakdown of the mill in respect of which 

notice has been given. Consequently, he argues, inas- 

much as in the case before us, no milling notice at all 

has been issued, and therefore, no election has been 

made, clause 16 cannot come into operation. Herein 

he adopts the reasoning of the learned Judge on the 

Original Side. I agree that a decision of a Bench of 

the Chief Court is not lightly to be set aside, but it does 

not necessarily follow that the same considerations 

apply to deductions from such a decision. Although 

the deduction which Mr. Cowasjee and the learned 

Judge drew from the decision may seem to be its logical 

corollary, it has to be remembered that the case before 

us was not the case before the Court which decided the 

Arracan case (1). ‘The Arracan case could quite well 

have been decided on the narrower construction of the 

contract which I have adopted. The circumstances of 

that case were more strongly in favour of the seller than - 

those of the present case, and it was not necessary to 

put forward the interpretation which I consider to be 

correct. Nor had the Court to consider what the con- 

sequences would be, if, subsequent to the delivery of a 

milling notice on a mill included in clause 18, the mill 

had been burnt down. 

(x) (1918) rr B.L.T. 63. 
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I do not consider it to be a necessary implication 
from the view I take that, as the learned Judge says, it 
would be “‘ open to the seller to say, if any of the 26 
mills, is burnt down, that that particular mill is the one 
from which he intended to deliver his rice.” For, on 
my view, the only mill to which clause 16 applies is 
the sellers’ own mill. If the decision in the Arracan 
case (1) is to be taken to be correct, and it proceeded 
on a construction of the contract with which I do not 
agree, it by no means follows that the sellers would be 
entitled to adopt the fraudulent contention imagined by 
the learned Judge; for I think it must be taken that an 
intention to elect to deliver from a particular mill is quite 
a different thing from an expression of that intention. 

It. follows from the construction of the contract 
which I adopt, that the performance of the primary con- 
tract having been excused by the destruction of the 
defendants’ mill, and there having been no election on 
their part to deliver from any other mill, they were 
under no liability to deliver rice to the plaintiff on or 
before the prescribed date. 

I am, of course, aware that a somewhat unreal 
atmosphere has surrounded the discussion of this case. 
It is quite possible that all that the parties in effect 
intended to do was to buy and sell, or purport to buy 
and. sell, rice and that, from that point of view, nearly 
the whole of the printed form was surplusage. Never- 
theless in the construction of the contract, such a 
consideration should not be allowed to have weight. I 
am also aware that the construction put upon the con- 
tract by the learned Judge is in some respect con- 
venient. But convenience is not the only thing to be 
considered, and it should not be permitted to persuade 
a Court to place a construction on a contract which it 
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cannot legitimately bear. In my opinion the construc- 
tion of the learned Judge does not fulfil the condition 
precedent. The decision at which I have arrived will 
cause me the Jess regret, if it should result in the sub- 
stitution of a new form of rice contract for one which is 
utterly unsuited to the conditions of modern business 
in Rangoon. 

I would allow the appeal, set aside the decree of the 
Original Side, and remand the case to the Original 
Side for hearing on the second issue. I would direct the 
respondent to pay the appellants’ costs of the appeal 
and grant to the appellants a certificate under section 
13 of the Court Fees Act, “ia 

* * * & 

Their Lordships having setecea made the following 
order of reference which was heard by Carr, J:— °* 

“The point for decision is whether, on the terms 
of the Rice Sale Note Exhibit A taken in conjunction 
with the pleadings, defendants are absolved from 
delivery of rice according to the contract by reason of 
their mill being burnt down. As we are not agreed 
upon the point, the case is referred to a third Judge‘for 
decision under clause 34 of the Letters Patent.” 

Carr, J.— The facts of this case appear sufficiently 
in the judgments of the learned Judges whose 
difference of opinion has been referred to me. The 
question before me is whether upon its proper 
construction the contract in the suit is a contract for 
sale and delivery of rice from the defendants’ own mill 
only with the addition of an option to the seller only 
to deliver from other mills specified in clause 19 but 
without any obligation upon him to ‘do so in the 


event of it being impossible for him to deliver from. 


his own mill, or whether it is merely a contract for 
the sale and delivery of rice which may be delivere? 
from any one or moré of the mills so specified and 


757 


1928 
Wor Mou 
Lone & Co. 


v. 
Tue JAPAN 
CoTTron 
‘TRADING 
Coy., Lp. 





758 


1928 


Wor Mox 


Lone & Co. 


wv. 
Tue JAPAN 
CoTTON 
TRADING 
Coy., Lrp. 


Canr, J. 


INDIAN LAW REPORTS. [VoL. VI 


which it is incumbent upon the defendant to deliver 
from some one or more of such mills so long as it is 
possible for him to do so. 

The learned Judge on the Original Side arrived 
at a construction intermediate between the two above 
stated, holding that the contract was merely one for 
the sale of rice which might, at the sellers’ option, 
be delivered either from any of the specified mills or 
from the sellers’ own mill. He thought that the sellers’ 
own mill, though nowhere mentioned in the contract, 
was. by implication included among the mills from 
which delivery might be given. I do not think that 
the question of the correctness of this construction 
comes before me on this reference, but in any case 
it is unnecessary to decide upon it, for unless the 
construction first set out above, which is that put 
forward by the defendant-appellants (the sellers), can 
be accepted the appeal must necessarily fail. | 

The ‘case of the Arracan Company, Limited v. 
H. Hamadanee & Co. (1) has been referred to. I have 
referred to the original records and find. that in all 
matters material to the present question the contract in 
that case was identical with the one now in dispute. 
But I do not think that that decision is of any assistance 
in the present case. There was no interpretation of 
the contract in respect of the question now arising. 
The parties had in fact so far interpreted it for them- 
selves; the seller had given a milling notice for his 
own mill, which had. been accepted by the buyer and 
delivery was in progress when that particular mill 
was burnt down. What the learned Judges said on 
this subject was merely —“ In the present case the 
plaintiff accepted a milling notice on the defendants’ 
mill. It must be taken therefore that the parties had 
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agreed that the defendants should be at liberty to 
give delivery under the contract from their own 
mill - 

The contract before me contains no mention what- 
ever of the sellers’ own mill but the contention 
for the defendants is that its terms are such as neces- 
sarily to imply a primary intention that the rice shouid 
be delivered from their mill. In supporting this con- 
tention Mr. Clark has strongly urged that the contract 
must be construed strictly upon its own terms, with- 
out reference to extrinsic circumstances. But he has at 
the same time emphasised the fact that the defendants 
are (or at that time were) millers, and had a mill 
of their own. In this he is some what inconsistent for 
that itself is a circumstance extrinsic to the contract. 

Looking to its terms alone the contract in my 
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opinion is simply one for the sale of rice which is — 


to be delivered from a mill immediately after milling. 
Apart from clause 19 the seller could satisfy this 
contract by delivery from any mill, so long as he 
complied with the other terms of the contract. In 
my view of it clause 19 not only gives the seller the 
option of delivering from any of the mills named but 
also debars him from delivering from any other mill. 
The defendants claimed that the terms of the 
contract are such that they can only mean that the 
rice is to be delivered from the seller’s own mill. 
They rely particularly on the references to milling in 
clauses 3, 7, 8,9, 10and12. None of these seem to me 
to justify the importing into the contract of words 
which it does not contain. The contract is clearly 
one for rice which is to be milled and to be delivered 
immediately after milling, but I‘can see no reason 
why we should imply from this that the rice is to be 
milled by the seller himself, The seller had under- 
taken to deliver rice on those terms and whether he 
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himself has or has not a mill it is incumbent on him 
so to deliver the rice. 

The clauses which seem to me to lend most support to 
the appellant’s contention are Nos. 12,13 and 14. Clause 
12 provides that the buyer will be charged godown rent 
should he fail to remove the rice within fifteen days 
after milling ; clause 13 that the buyer cannot claim the 
right of leaving the rice in the sellers, godown after the 
15 days ; and clause 14 that on the expiry of the 15 
days the seller has the right of removing the rice to 
other than mill godowns. Here the use of the words 
sellers godown in clause 13 and of mill godowns in 
clause 14 certainly does suggest that the two godowns 
are the same and that the contract contemplates that 
the mill referred to is the seller’s mill. But I do 
not think that this alone is sufficient to justify the inter- 
pretation put forward. We must read the contract as 
a whole and if it can be said that these clauses are 
inconsistent with any other interpretation than that put 
forward then we must equally say that they are incon- 
sistent with clause 19. 

Reliance has been ~piaced also on clause 4, which 
provides “‘ gunnies and twine to be supplied by buyer 
or if seller’s gunnies are used owing to late arrival at 
mill of buyer’s gunnies or other causes” they will be 
charged for at a certain rate. This seems to me to lend 
only the flimsiest support to the appellants’ contention. 
It does, perhaps, presuppose that the sellers’ gunnies 
will be available at the mill at any time and so suggest 
that the mill is to be the sellers’. But I do not think 
that this inference is inevitable. If the buyer can send 
gunnies. to some ,other person’s mill it is. equally 
open to the seller:to do so, or to arrange for them to 
be available there. And should he exercise his 
option under clause 19 he would necessarily have to 
do so. . 
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My learned brother Ormiston has referred to clause 
10 as supporting the appellants’ interpretation of the 
contract. This clause reads “‘ sellers have the right of 
disposing of any rice milled against this contract, by 
private or public sale on buyers’ account, should he fail 
to pay for it within 24 hours of the presentation of the 
bill . . . ”. Icansee nothing in this to support the 
appellants in any way. It is provided in clause 8 that the 
buyer is to pay for the rice in cash not later than imme- 
diately after milling, and if he fails to do so the seller 
will have the resale under section 107 of the Contract 
Act. The principal effect of clause 10 seems to be 
to modify clause 8 by allowing the buyer 24 hours grace 
for payment. Possibly also it may to some extent 
modify the operation of section 107. But I can see 
nothing in it which would not be entirely appropriate 
had the contract been one for the sale of rice already 
milled and stored in a godown. (I except of course the 
use of the words “‘ milled under this contract,’’ which 
in the present connection are not material.) 

My brother Ormiston also says ‘‘ Looking at the 
contract as a whole in my view it is cast in a form 
entirely inappropriate for use by one merchant selling 
rice to another. On the other hand it is entirely 
appropriate to the case of a miller selling rice the 
produce of his own mill ”’ and his decision seems to 
have been largely influenced by that consideration. 

I am _ not prepared entirely to agree with his view. 
The form of the contract would of course be entirely 
inappropriate for the sale of rice which a merchant 
already had stored in his godown or which he 
proposed to buy from some other person who had it 
so stored But a merchant might equally well be 
re-selling rice which he had already agreed to buy from 
a miller (or which he proposed so to buy) and which 
had not yet been delivered. If then he had bought 
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on a contract similar to that in question it would 
obviously be in his best interests to require his buyer 
to accept the same terms. If he did not do so he 
might very probably find himself involved in very 
considerable difficulties. For example if he allowed 
his buyer the option of fixing the date of delivery he 
might find himself called upon to deliver before his 
seller was ready to do so. Similar difficulties might 
arise out of almost every clause of the contract. On 
the other hand if the terms of the two contracts are the 
same as soon as his seller exercises any of his rights of 
election the merchant can. himself exercise his own 
right in the same sense against his buyer. 

In my view of the contract it is simply one for the 
sale of rice which would be carried out by the delivery 
of rice from any one or more of the mills named in 
clause 19. .There are in its terms a few expressions 
which slightly suggest that the contract was intended 
to be one for the sale of rice from the sellers’ own mill. 
But those suggestions are not in my opinion so strong 
that it must be held to follow as a necessary implication 
that there was that intention. 

On that construction the appeal must fail. 

No other question arises but I wish to add that I 
am not entirely satisfied that the appeal could succeed 
even if the appellants’ contention that the contract was 
one primarily for the sale of rice from their own mill 
were accepted. 

The appeal is dismissed with costs. 
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APPELLATE CIVIL. 
Before Sir Henry Prait, Kt., Officiating Chief Justice, and Mr. Justice Ormiston. 


MOTOR HOUSE COMPANY LIMITED 
v. 


CHARLIE BA KET.* 


Minor’s responsibility in driving a car—Driving with permission of person 
in possession, no trespass—Mere unshilfulness, not negligence—Liability for 
independent distinct tort. 


Appellants were the owners of a motor car which they had given possession 
of to a person under a hire-purchase agreement. The car was in charge of the 
hirer’s driver and with his consent and permission, respondent, alad of 16, drove 
it. He attempted to cross a car in front and then swerved to the left to avoid a 
car in front coming from the opposite direction. In consequence he piled the 
car up onaheap oflaterite. Appellantssued respondentforthe damage. Itwas 
found that the respondent was not negligent and drove to the best of his ability, 
but the mishap occurred through his inexperience, and want of skill. 

Held, that as the respondent drove the car with the permission of the 
driver, there was no independent trespass on his part so as to render him liable. 
His unskilful driving did not amount to negligence, because he was nota 
licensed driver, nor was it an independent tort. 


Fawcett v. Smethurst, (1914) 84 L.J.K.B. 473—+eferred to. 


McDonnell for the appellant. 
Kyaw Din for the respondent. 


Pratt, C.J.—Lim Po Leong was in possession of 
a Dodge Car the property of the plaintiff Company 
under a hire-purchase agreement. 

The hirer had complete dominion over the car, 
which was in charge of his driver Maung Po Tin. On 
the 29th of April 1925 the car was being used as a 
private taxi by a film troupe. Some films were 
taken at the Victoria Lakes and the taxi returnd to 
64, Prome Road. 

It was found that a mask had been left behind 
at the Lakes and, as the driver was having his 
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breakfast, defendant Charlie Ba Ket a lad of 16 
drove back with his brother and an actor to fetch it. 

In the course of the drive he attempted to pass 
a car in front of him only to meet a car coming 
from the opposite direction. He swerved to the left 
to avoid the car in front and piled his car up. ona 
heap of laterite on the side of the road. 

Plaintiff's case was that defendant entered and 
drove the car without the permission of the driver 
Maung Po Tin and in spite of his protests. It is admit- 
ted that, if this were so, defendant committed an 
independent trespass and would be liable for 
damages. 

The learned trial Judge found on the evidence 
that the defendant drove the car with the permission 
and consent of the driver Maung Po Tin, who was at 
that time in charge of it. On the evidence we are 
satisfied of the correctness of this finding. ‘The Judge 
also found that there was no negligence on the part 
of the defendant, which could render him liable for 
damages, although he was of opinion that he was 
careless. ‘The fact seems to be that defendant drove 
to the best of his ability and was not negligent, but the 
accident occurred through his inexperience and want 
of skill. 

It has been argued before us that, as defendant was 
below the legal age to obtain a driving license, and 
therefore liable to a penalty for driving, a fact 
which he must have known, his action in driving the 
car is in itself a trespass. 

It is urged that, if he drove with less skill than 
an experienced driver, that itself under the circum- 
stances was negligence, and that negligence consti- 
tuted a trespass. 

I am quite unable to accept this argument. The 
evidence shows that the defendant drove -the car 
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with the full consent and concurrence of the driver 
and of the film actors who had hired the car. 

The driver and the actors had apparent dominion 
over the car, and it is impossible to hold that the 
action of the boy under the circumstances in driving 
was a trespass, nor could his merely unskilful driving 
amount to negligence, because he was not a licensed 
driver. 

Neither the hirer from plaintiff, nor the film 
actors, nor the driver Maung Po Thin are parties to the 
case, and we are not therefore concerned with their 
liability. If defendant is to be regarded as a bailee 
and the suit based on contract, then he can have no 
liability, because he was not of legal age to contract. 

It is to my mind impossible to hold also that 
defendant’s lack of skill in driving, which resulted 
in the damage to the car, amounts to an independ- 
ent tort. In the English case of Fawcett v. 
Smethurst (1), which has been referred to it was held 
that where a minor lad hired a car and drove it for 
a longer journey than contemplated by the contract, 
with the result that the car was damaged without 
negligence on the part of the defendant, his action did 
not amount to a trespass. 

The cases are not parallel but the principle 
involved is similar. In my opinion on the facts 
defendant is not liablein tort. I would dismiss the 
appeal with costs. 


OrMIsTON, J.—I concur. 


(1) (1914) 84 L.J.K.B. 473;:112 L.J. 309. 
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APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Justice Baguley. 


CHANDANAM AND ANOTHER 
v. 


A. M. C. P. SAMSUGANY anp oOTHERS.* 


Civil Procedure Code(Act V of 1908), O. 17, rr. 2 and 3—Absent party when 
entitled to reopen case—Decision on the merits—Adjournment not at the 
instance of a party. 

After several adjournments, the trial Court fixed a date for peremptory 
hearing. Defendants on whom the burden of proof lay, and their advocate, 
were absent when the casewas called. The Court ordered that the case should 
proceed without reference to the defendant’s witnesses. Later, defendants 
appeared and were told they could cross-examine plaintiff’s witnesses, but not 
lead any evidence of their own. They declined and the Court purported to 
give a decision on the merits of the case. 

Held, that under such circumstances, where there was no adjournment at 
the instance of a party, the Court should have proceeded under O. 17, rule 2 
and not under rule 3 of the Civil Procedure Code, so as to enbale the defen- 
dants to apply to set aside the ex parte decree. 

Enatulla v. Fiban, 41 Cal.956; Phul Kuar v. Hashmatullah, 37 All. 460; 
Ram Adhin v. Ram Bharose, 47 All. 181; Ram Charany. Raghubir, 45 All. 
618; Ratanbai v. Shankar, 46 Bom. 1026; Sukkhu v. Ram Lotan, 41 All. 663— 
referred to. 


Ba Han for the appellants. 
Chowdhury for the respondents. 


Das and Bacutey, JJ.—In this case the appellants 
were the main defendants in the lower Court. The 
suit was filed against them on the 10th December 
1927, and proceeded on a usual course. Issued and 
framed on the 26th March, and the case was put 
down for hearing on the 17th May. On the 17th 
May it could not’ go forward and was put down for 
hearing on the 31st May. On that date, the hearing 





* Civil First Appeal No. 290 of 1927 against the judgment of the District 
Court of Hanthawaddy in Civil Regular No. 4 of 1927. : 
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could not be proceeded with, because certain pro- 
ceedings were necessary which were in the High 
Court, but no date was fixed. The case was mentioned 
the next day;-and*the’defence advocate asked for an 
adjournment to consider his position until the 4th 
June. He was called upon to furnish security for 
costs and advocate’s fees. On the 4th June it was 
stated that an agreement had been come to, and that 
a compromise petition would be filed. The 7th June 
was fixed for this. It was next put over to the 8th 
and then to the 9th and finally to the 10th, on which 
date the compromise petition was directed to be filed 
peremptorily. On the 10:h June it was not so filed, 
and the case once more went down for peremptory 
hearing for the 22nd and 23rd. On the 22nd June 
some evidence was led, and it was put down for 
next day, but was not taken up, and further hearing 
was put down for the 21st and 22nd July. The case 
was apparently never put up on the 21st July at all, 
and the diary does not explain why. It came up 
however, on the 22nd July, on another point, and 
was adjourned tili the 22nd August, and steps were 
taken to have..a~handwriting expert examined. On 
the 4th August a commission was ordered to issue, 
returnable on the Ist September. For some reason 
not apparent in the diary the case was put up on 
the 17th August, and it was then put down for hear- 
ing at 10a.m.sharp the next day, the 18th August. 
On this date the Judge gave the defendants. on whom 
the burden of proof lay eight minutes’ grace and, as 
they did not arrive at 10-8 a.m., he recorded a diary 


order ;  “‘ Under the circumstances the case proceeds. 


without further reference to defendants’ witnesses. ”’ 
The plaintiff was examined, and a few minutes later 
the ist and 2nd defendants arrived, followed by their 
advocate. Meanwhile, the plaintiff’s witnesses were 
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1928 being examined, and the Judge asked the defendants’ 
a advocate if they wished to cross-examine ; they 
anoraen elected not to do so, and the case was put for orders 
A. M. C. p. on the 25th August, and orders were finally passed 
Axo ormers. on the 5th September. This order purports to have 

Dasawo been passed on the merits. Against this order the 
Bacutey, JJ. yresent appeal has been filed. 

It is argued that under these circumstances no 
order on the merits could possibly be passed. With 
this contention we are in entire agreement. Phul 
Kuar v. Hashmatullah Khan and another (1) is 
authority for holding that under similar circum- 
stances, the case. should be decided as though by 
default. ‘‘ When the plaintiff and his pleader are 
both absent on the day fixed for the hearing of a 
case and the Court does not intend to give them 
another opportunity of appearing it. ought: not to 
decide the suit on the merits but should dismiss it 
for default of appearance ’’. 

In the present case the burden of proof iay upon 
the defendants, and, therefore, it should have been 
decided, as though ex parte, against them. 

In another Allahabad case, Ram Charan Lal vy. 
Raghubir Singh and others (2), in a similar case, 
the defendant’s advocate was present, but said ke 
had no instructions. One defendant, who was pre- 
sent, asked for an adjournment, but failed to get it. 
The Subordinate Judge took the evidence produced 
by the plaintiff, and, as there was no evidence 
produced on behalf of the defendants, he disposed of 
the case at once. Itswas held that the case must be 
held to have been decided under Order XVII, rule 
2, of the Code of Civil Procedure. 


(x) (1915) 37 All. 460. (2) (1923) 45 All. 618. - 
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The same point came up again in the case of 
Ram Adhin v. Ram Bharose and another (1). The 
headnote of this runs :— 


“On a date to which the hearing of a suit had been 
adjourned for the production of the defence evidence 
the defendant was absent and the Court passed 
decree in favour of the plaintiff. No order or rule was 
mentioned inthe judgment, * * * *,” 


The High Court in appeal held that the decree 
must be taken to have been passed ex parte under 
Order XVII, rule 2, of the Code of Civil Proce- 
dure. 

Ratanbai Bhratar Shivlal’ Lohar v. Shankar 
Deochand Lohar (2), is to the same effect. The 
point also arose in Enatulla Rasunia v. Fiban Mohan 
Roy (3). In this case it has been pointed out that 
there is a definite difference between Order XVII, 
tule 2, and Order XVII, rule 3, of the Code of 
Civil Procedure, and that when Order XVII, rule 3, 
is applied there must have been an adjournment at 
the instance of a party. 

In the present case there seems to have been no 
adjournment at the instance of any party, but the 
Court merely set the case down for hearing of its 
own motion. | 

The only case which has been cited against these 
is Sukkhu Koert v. Ram Lotan Koeri and others (4). 
This is a very peculiar case. In it the plaintiff had 
had his case partly heard, but, then, though appearing 
in Court, he failed to continue with it. His action 
is given in the judgment:— 


‘“Here he seems either to have lost his head or to have 


shown unnecessary obstinacy. It would probably have 


(1) (1925) 47 All. 181. (3) (1914) 41 Cal. 956. 
(2) (1924) 46 Bom.1026. (4) (1919) 41 All, 663 at p. 664. 
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been better if he had put his witnesses in the box, but he 
declined either suggestion. He did not in cur opinion 
‘withdraw the suit, but merely confessed his inability to 
go on any further. ” 


The facts in this case are obviously quite different 
to the facts in the present one, and in that case the 
judgment, which was passed, was stated to have been 
under Order XVII, rule 3, of the Code of Civil 
Procedure. 

We are quite unable to understand the procedure 
of the learned Judge offering the defendants a chance 
of going on and cross-examining the plaintiffs’ witnesses 
although refusing to examine their own witnesses, who 
are said to have been present in Court. 

Two courses, in our opinion, were open to him. - He 
could either have refused to hear the defendants any 
more, which seems to have been his original intention, 
in which case the suit would be regarded as proceeding 
ex parte, or, when the defendants put in an appearance 
a few minutes’ after he had begun to examine the 
plaintiff, he might have cancelled his previous order 
and allowed the sui 0» proceed in the ordinary way. 
To allow the defendants to cross-examine and continue 
the contest to the extent, while at the same time 
refusing them permission to examine their witnesses, 
appears to us quite unjustified. 

. Following the first ruling quoted above (Phul 
Kuar v. Hashmatullah Khan and another), we hold 
that there should have been no decision on _ the 


“merits, and that the case must be held to have been 


decided under Order XVII, rule 2, of the Code of 
Civil Procedure, as ex parte. Holding this as we do, 
the defendants would have their remedy of applying 


to have the ex parte decree set aside, if they can 


show good cause, in the ordinary way for their non- 
appearance at the time and date fixed. They will be 
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given one month from to-day in which to make 
application to the District Court; if they fail to do so 
in that time, the ex parte decree will stand in the 
same way as if they failed to satisfy the Judge of the 
District Court that they had good reasons for their 
non-appearance. If they satisfy- the Judge that they 
had good reasons for their non-appearance, the case 
will be re-opened and be heard in the ordinary way. 

The costs of this appeal to be costs in the case 
as ultimately decided. 


APPELLATE CIVIL. 
Before Mr. Justice Das and Mr. Fustice Baguley. 
E. H. JOSEPH 


Uv. 


A. P. JOSEPH.* 


Civil Procedure Code (Act V of 1908), O. 2, r. 2—Previous suits for arrears of 
interest—Subsequent suit for principal on mortgage, when due—Power of 
sale if interest in arrears, effect of—Absence of right to sue for principal 
on default of payment of interest does not debar the suit for principal when 
due. 


A mortgage deed relating to Rangoon property in the English form with 
a power of sale provided for the repayment of the principal amount in five 
years and for monthly payment of interest. The power of sale was to be 
exercised if the principal amount, when due, was not paid after three months’ 
notice or if at any time during the continuance of the security interest 
amounting to Rs. 500 was in arrears and unpaid for three months. The 
mortgagee had filed suits against the mortgagor for recovery of interést. 
After the expiry of five years he filed a suit for his principal amount and 
arrears of interest. The mortgagor contended that by virtue of the power 


of sale a right of suit on the mortgage for the principal amount had arisen. 


when the mortgagee filed his last suit for interest alone and that therefore 
he was precluded from filing the present suit under the provisions of O. 2, 
r. 2 of the Civil Procedure Code. 

Held, that, there was no clause inthe mortgage stating that if the 
interest is in arrears to the extent of Rs. 500 for more than three months, the 
mortgagee could call in the principal amount also, and moreover the power 
of sale on account of arrears of interest only entitled the mortgagee to 


* Civil First Appeal No. 132 of 1928 against the padgaient of the Original 
side in Civil Reguler No. 356 of 1925. 
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exercise the power himself and not through the agency of the Court. There 
was no right to sue for the principal amount until the five years elapsed, hence 
the suit was not barred. 

Gokul Dass v. Eastern Mortgage and Agency Company,°33 Cal: <0 Webb 
v. Macpherson, 31 Cal. 57—referred to. 

Edwards v. Martin, L.J.R. Ch. 25, 284—distinguished. 


Shaffee for the appellant. 


_ Banerji for the respondent. 


Das and Bacutey, JJ.—This is a suit upon a 
mortgage. The mortgage is one covering the mort- 
gagor’s life interest in certain immoveable property. 
The parties are Jews. The property is within 
Rangoon and the mortgage is in the English form 
with a power of sale, which is the power governed 
by section 69 of the Transfer of Property Act. The 
date of the mortgage is 16th May 1919 and the date 
fixed for payment is 15th May 1924. It is agreed that 
the mortgagor has been in arrears of interest more than 
once and that the mortgagee has filed suits against 
him to recover the interest. The last of these suits 
was filed before the 15th of May 1924. The only 
point for decision in this appeal is whether owing...to. 
the filing of these suits the plaintiff is debarred from 
suing on his mortgage for the recovery of the 
principal and the interest which subsequently became 
due. 

. There is no doubt that at the date of the filing 
of the last of the suits for interest the principal 
money had not become due in the ordinary way and 
that therefore Order II, rule 2, would not bar his 
suit. It is claimed however that by virtue of the 
power of sale a right of suit on the mortgage for 
the payment of the principal money would arise 
before the 15th of May 1924, andif this contention 
is good then no doubt Order II, rule 2, would bar 
the suit. The mortgage is a somewhat complicated 
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one, but I would only give the salient points. First 
of all, in consideration of the sum Rs. 10,000 the 
mortgagor assigned all his life interest.to.the mort- 
gagee subject to the proviso that he might redeem 
his interest by repaying the mortgage money on the 
15th of May 1924 together with all arrears of interest 
at 9 per cent. per annum. It further covenants _ for 
payment of interest month by month on or before 
the 15th day of the month succeeding that for which 
the interest is due. So far it is clear that the mort- 
gage money had not become due before the 15th of 
May 1924,and it is also clear that there is a 
separate covenant for payment of it. We then come 
to the clause giving the power of sale:—. 

“Tt is hereby agreed and declared that if the said 
Mortgagor shall fail to pay the said sum-of Rs. 10,000 
with arrears of interest due thereon on the expiration 
of the period of three months from the serving of a 
notice on him by the Mortgagee calling upon him to 
pay up the said sum‘of Rs. 10,000 and interest on the 
said 15th day of May 1924 orif at any time during 
the continuance of this security interest due hereunder 
amounting to Rs. 500 at the least shall be in arrear 
and remain unpaid for three months then and in such 
case the Mortgagee shall be at liberty and shall have 
the power to sell the said premises a assigned 
either by public auction es 8 


It is argued that in this clause detuait of payment 
of interest amounting to Rs. 500 for more than three 
months gives the mortgagee the right to claim his 
principal money. The appellant relies upon one old 
English case only, Edwards v. Martin (1). 

It is quite clear that in these cases the rights of 
the parties and the question of whether any default 
accelerates the claim on which the principal money 
can be called in would depend entirely upon the 





(1) (1856) L.J.R. 25 Ch. 284. 
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1928 wording of the mortgage in question. It must also be 
E. H.Joseps remembered that English cases are not necessarily 
A.P.fosepen. 200d guides for the decision of mortgage suits in the 
Das uae Indian Courts, for the Indian cases are governed by 
Bacutey, JJ. the Transfer of Property Act and the Indian Courts 
know nothing of the refinements between the legal 
estate and the equitable estate which form the basis 
of all such decisions in the Court of Chancery, wide 
Webb v. Macpherson (1) and Gokul Dass v. Eastern 
Mortgage and Agency Company (2). ‘This particular 
power of sale is one which is to be exercised by the 
mortgagee himself personally and not ‘through the 
agency of the Court, and supposing Rs. 500 interest 
had been in arrears for more than three months, we 
entirely fail to see how he could approach the Court 
with any form of suit on this clause. The Court 
could merely tell him to go away and sell the 
property himself, if he was advised that the clause 
conformed with section 69 of the Transfer of 
Property Act and that default had arisen. There is 
no clause in this mortgage stating that if the interest 
is in arrears to the extent of Rs. 500 for more than 
three months, the mortgagee shall have the power to 
call in the principal money mentioned in the deed. 
With regard to the case cited, Edwards v. Martin 
(3), in this case there was a mortgage of leaseholds 
upon which interest was payable half-yearly. The 
mortgagee took possession and asked for foreclosure, 
although the time or the date fixed for repayment 
had not arrived. It was admitted that in this case 
the capital was not due but it was claimed that the 
right to foreclose had arisen. ‘The circumstances of 
this case are therefore quite different to the circum- 
stances in the present case. There is no claim to 





(1) (1904) 31 Cal. 57, at p. 72. (z) (1906) 33 Cal. 410, at p. 421. 
(3) (1856) L.J.R. 25 Ch. 284. 
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foreclose and the mortgage deed is quite silent with 1928 
regard to any right to foreclose. In fact the power f&, H, Jossrx 
of sale would appear to negative the idea that any 4 p osepn, 
question of foreclosure was contemplated between the — 

° ° ; : Das AND 
parties. It is also to be noted that in this case no Bacutey, JJ. 
reasons are given for the decision but the Court 
merely followed a dictum in another case for which 
no reasons have been given. 

We are of opinion that as there is no clause 
providing that on default of payment of interest the 
mortgagee shall have the right to claim repayment of 
principal, he had not right of suit on the mortgage 
before the 15th of May 1924. No suit for interest 
has been filed since that date and therefore Order II, 
rule 2 cannot apply. The appeal will be dismissed 


with costs.’ 


APPELLATE CIVIL. 
Before Sir Henry Pratt, Kt., Officiating Chief Justice, and Mr. Justice Ormiston. 


MA KHO U anp OTHERS 1928 
Uv. Sep. 7. 
MAUNG BA SEIN aAnp ANOTHER. * 





Civil Procedure Code (Act V of 1908), s. 1o—Common issue not sufficient for stay— 
Subject matter of the suits must be same to stay suit—Claim of second suit 
arising subsequent to that of first suit—First suit for possession of land, second 
suit for mesne profits—Applying for leave to appeal or obtaining leave to 
appeal to Privy Council does not amount to pendency of appeal. 


Held, that a suit cannot be stayed under s. 10 of the Civil Procedure Code if 
the subject matter of the second suit was different from that of the first suit 
notwithstanding that there is a common issue in both the suits. So also if the 
second suit relates to mesne profits which accrued subsequently to the institu- 
tion of the prior suit which related to title and possession of the land, the second 
suit cannot be stayed. : , 

Chowdhury v. Midnapur Zamindary Company, 27 C.W.M. 772; N. K. 
L. Kubaran v. P. K. Koman Nair, 48 M.L.J. 251; Wahidunnisa v. Zamin Ali, 
42 All. 290—+eferred to. 

* Civil First Appeal No. 93 of 1928 against the judgment of the District 
Court of Pyapon in Civil Regular No. 34 of 1927. 
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1928 Held, also, that the mere applying for or obtaining leave to appeal to the 
Mx Kuo U Privy Council cannot of itself amount to the pendency of an appeal till such 
AND OTHERS appeal is actually filed. me 
OF Nainappa v. Chidambaram, 21 Mad. 18—referred to. 
Maune Ba 
SEIN AND 
ANOTHER. 


Young for the appellants. 


Paw Tun for the respondents. 


Pratt, C.J., and Ormiston, J.—In Civil Regular 
No. 39 of 1924 of the District Court of Pyapon the 
plaintiffs (respondents) obtained a decree against U 
Shwe Dun and the ist defendant (1st appellant) for 
possession of certain lands. By the decree dated the 
2nd May, 1927, of this Court in Civil First Appeal 
No. 213 of 1925 the decree of the District Court was 
varied and U Shwe Dun and the Ist defendant were 
ordered to give to the plaintiffs possession of the 
following lands:— 

(a) Holding No. 23 of 1923-24 in Taungbogyi 
kwin, Yondaung Circle, Kyaiklat Town- 
ship, measuring about 25°44 acres. 

(6) Holding No. 10 of 1923-24 in Kyaungsu 
kwin, aforesaid measuring 24°21 acres. 

(c) Holding No. 6 of 1923-24 in Kywe-sa-gyet, 
Taung kwin, aforesaid, measuring about 
22°26 acres. 

(d) 50 acres out of Holding No. 10 of 1923-24 
in Ywathagyi kwin, aforesaid. 

(e) Holding No. 5 of 1923-24 in Ywathagyi 
kwin, aforesaid, measuring about 23 acres. — 

In Civil Miscellaneous No. 80 of 1927 of this Court 
U Shwe Dun and the Ist defendant on the 2nd July 
1927, applied for leave to appeal to the Privy Council 
against the decree of this Court on appeal. On the 
6th December, 1927, a certificate was granted in 
respect of this and two other cases, the subject matter 
of Civil Miscellaneous Applications Nos. 78 and 79 
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of 1927, that they were fit cases for appeal to the 
Privy Council. The appeal was admitted on the 30th 
January, 1928, and the record was despatched to England 
on the 31st July, 1928. 

In the meantime the olaintifi had been put into 
possession of the suit lands and had, on the 5th 
September 1927, instituted Civil Regular No. 34 of 
1927 of the District Court of Pyapon against the Ist 
defendant (the ist appellant) and the heirs and legal 
representatives of U Shwe Dun, then deceased (the 
appellants), claiming mesne profits which had accrued 
since the institution of Civil Regular No. 39 of 1924. 
‘On the 24th September, 1927, the defendants filed a 
written statement in which, inter alia, they pleaded 
that an appeal to the Privy Council had been “‘ad- 
mitted,”’ and asked for a postponement until after the 
decision of the Privy Council. On that day a single 
issue was framed namely ‘Are the plaintiffs entitled 
to mesne profits as claimed? If so to what extent.” 
It should be noted that no issue was asked on the 
question of whether there should be a stay and that 
in the written statement the defendants had not 
pleaded that the District Court was bound to stay the 
suit. On the 4th November, 1927, they _ fited 
a substantive application asking for stay until after the 
Privy Council decision. On the 10th November, 
1927, this application was dismissed. Up to that 
time no certificate had been granted, and as the 
Additional Judge pointed out, there was no certainty 
that the application for a certificate would be granted, 
or, if it was granted, that the appeal to the Privy 
Council would be successful. The case was fixed 
for hearing on the 29th November 1927 and on that 
day it was postponed to the 12th January, 1928. 
The defendants did not appear on that day and an 
_ ex parte decree was passed in favour of the plaintiffs 
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on the 13th January, 1928. On the 20th January, 
1928, the defendants filed an appliction to re-open 
the case, and with this application they filed a copy of 
the order of this Court dated the 6th December, 1927, 
certifying that the case was a fit one for appeal to the 
Privy Council. This appears to have been the first 
intimation to the Court that such an order had _ been 
passed. The Additional Judge refused to re-open the 
case. ‘I'wo appeals have been filed by the defendants, 
one from the refusal to re-open the case, which is 
dealt with in a separate judgment, and one from the 
decree in the suit. 

So far as the decree in the suit is concerned, 
only two grounds have been argued. It is possible 
to dispose shortly of one ground, that the decree 
should have been against the defendants, not person- 
ally, but in their capacity of legal representatives. 
The persons who had been in possession of the — suit 
lands and who were ordered to give up possession there- 
of were U Shwe Dun and Ma Kho U the (1st defendant). 
U Shwe Dun died leaving as his heirs and legal repre- 
sentatives the defendants. In Civil Regular No. 34 of 
1927 the defendants were sued for mesne profits and _ it 
was not stated whether any and if so which of them 
were sued as legal representatives of U Shwe Dun, 
The decree was passed against all the defendants 
personally. Mr. Paw ‘Tun for the respondents 
concedes that this was erroneous. The decree as regards 
the mesne profits should have been passed against the 1st 
defendant personally and against all the defendants as 
heirs and legal representatives of U Shwe Dun deceased. 
There is no reason why all the defendants, who must be 
taken to have wrongfully resisted the suit, should not 
pay the costs in their personal capacities. It should be 
stated that the ground of appeal covered the case of all 
the defendants, but the Ist defendant was clearly liable 
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in her personal as well as in her representative 
capacity. 

The third ground of appeal is that, inasmuch 
as the plaintiffs based their case on a decree of this 
Court which is now “and was at the time of 
the decision of the present suit the subject of 
an appeal to His Majesty in Council and couid 
not or should not under such circumstances have 
been made the grounds for a decision by the trial 
Court.” 

If and in so far as the District Court had a dis- 
cretion to proceed with the trial of the suit, there 
seems to be no ground for interference with its dis- 
cretion. So long as the decree of this Court stood 
the plaintiffs had a right to sue, and there was no 
reason why the proof of their claims and the reali- 
sation of the amount due to them should be postponed 
for an indefinite time. 

Mr. Young for the appellants relies on section 10 
of the Civil Procedure Code. That section, so far 
as material, prohibits a Court from proceeding ‘“ with 
the trial of any suit in which the matter in issue is 
also directly and substantially in issue in a previously 
instituted suit between. the same parties, or between 
parties under whom they or any of them claim 
litigating under the same title where such suit is 
pending”’ before His Majesty in Council. 

Mr. Young’s argument would appear to be that, 
inasmuch as the defendants were appealing to the 
Privy Council, the District Court was bound to stay 
the suit. His position is, apparently, that the ‘“ matter 
in issue”? in the present suit was directly and sub- 
stantially in issue in the previous suit, inasmuch as 
the right to recover the mesne profits depends on 
the title to the land. The authorities cited by him 
are not helpful to his argument. 
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In Wahidunnissa Bibi v. Zamin Ali Shah (1), 
Z and J brought a suit against W and other heirs 
of W’s deceased husband, claiming certain property 
in virtue of a deed of gift from the mother of the 
deceased. The suit was decreed and an appeal was 
filed from the decree. Pending the appeal, W 
brought a suit against Z and J and another, in which 
she claimed one-sixth of her dower debt, exempting 
the other heirs of her late husband. In the second 
suit the deed of gift in favour of Z and J was again 
brought in question, the plaintiff alleging that it was 
invalid and inoperative. In this suit the Court, at 
the instance of the defendants made an order under 
section 10 staying proceedings until the appeal in 
the former suit should have been decided. The High 
Court on revision refused to interfere with this order. 
Both the learned Judges of the High Court appear 
to have regarded the matter as one for the exercise 
of discretion as to whether the second suit should 
or should not be stayed. 

In Chowdhury Famini Nath Mallik v. Midnapur 
Zamindary Company (2), which was an application 
for revision, two suits involving claims for certain 
cesses against the petitioners were decided against 
them and were pending in appeal, when a rent suit 
was brought against the petitioners. They applied 
for stay of the suit under section 10, inasmuch as 
it concerned cesses alleged to be due for a subsequent 
period. Rankin, J., held that although appeals fall 
within the purview of the section, yet it was not 
applicable to the case before him, which was a suit 
for a different debt altogether and for a debt which 
was not in existence when the last of the previous 
suits was brought. 





(x) (1920) 42 All. 290. (2) (1928) 27 C.W.N. 772 
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In N. K. I. Kubaran Nambudri v. P. K. Koman 
Nair (1), it was held by Srinivasa Aiyanger, J., that 
the expression “‘ Matter in issue’’ in section 10 has 
reference to the entire subject in controversy between 
the parties and the mere fact that one of the issues 
in two suits is common is not sufficient to attract 
the operation of section 10. The common issue in 
the case before him was whether the plaintiff had 
been validly adopted. 

Applying the two last named cases, which seem 
to have been well decided, to the matter before us, 
if we take the chronological test adopted by Rankin, 
J., the right to mesne profits accrued subsequently to 
the institution of the prior suit and was not in exis- 
tence at the date of such institution, while it is 
manifest that although there is an issue common to 
the two suits, they do not embrace the entire subject 
in controversy between the parties. 

For these reasons alone the appeal must fail. 
There are yet other reasons. As is pointed out in 
Nainappa Chetti v. Chidambaram Chetti (2) “‘ the mere 
applying for, or obtaining leave to appeal to the 
Privy Council cannot of itself amount to the pendency 
of an appeal till such appeal is actually filed, for it 
may happen that the parties, who obtain such leave, 
may never appeal at all against such decree or order ”’. 
At the time when the defendants applied to stay 
the suit, the application for a certificate that the case 
was a fit one for appeal to the Privy Council had 
not been heard, and it would be to somewhat violently 
stretch the language of section 10 to hold that an 
appeal was pending before the Privy Council. The 
certificate was granted on the 6th December, 1927, 
the defendants took no steps to amend the written 





(1) (1925) 48 M.L.J. 251. (2) (1897) 21 Mad. 18, 22, 26. 
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statement, and consequently, when the suit came on 
for ex parte hearing, it was tried on the single issue 
which had been previously fixed. As has been said 
above, the certificate was brought to the notice of 
the Court only after the case had been heard, namely 
on the 20th January, 1928, and it was not until the 
30th January, 1928, that the appeal to the Privy 
Council was admitted. It is not necessary for the 
decision of this appeal to decide the exact point 
of time at which an appeal may be said to become 
pending before the Privy Council, whether it is when 
it is registered as such in the Privy Council Office, 
or when it is admitted by the High Court, or when 
the certificate of fitness is given. It is sufficient to 
say that even if the last mentioned time is taken, 
the Court was unaware that the certificate had been 
granted and there was no issue raised as to section 
10 of the Civil Procedure Code. 

Mr. Young has asked us to act under section 151. 
If the appellants had been prepared, as was at one 
time it was suggested might have been the case to 
deposit the decretal sum in Court, with a view to -its 
ultimate ownership being determined by the result of 
the appeal to the Privy Council, there might have 
been ground, which under the existing circumstances 
is lacking, for the application of that section. 

The decree of the District Court will be modified 
by a provision that in so far as it is a decree for 
4,200 baskets of paddy or Rs. 8,400 the value thereof, 
it shall be a decree against the Ist defendant 
personally and against all the defendants as legal 
representatives of U Shwe Dun. 

The appellants will pay the costs of this appeal. 
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APPELLATE CIVIL 
Before Mr. Justice Mya Bu and Mr. Justice Baguley. 


U AHSAYA AND ANOTHER 
Vv. 
U PYINNYA AND ANOTHER. * 


Ecclesiastical Jurisdiction—Dispute between residents of a kyaungtaik as to 
the extent of land each is entitled to—Furisdiction of Civil Courts in Upper 
Burma—Rights of monks resident in a kyaungtaik. 


Held, that a dispute between monks resident.in.a kyaungtaik as to the extent 
of land each was entitled to occupy in the kyaungtaik is one of purely an ecclesias- 
tical nature. 

Held, also, that the phongyis inhabiting a Ryaungtoik are not co-owners or 
cO-parceners or tenants in common or any other form of ownership known to 
the ordinary Civil Law and that their rights inter se being entirely governed 
by the ecclesiastical law, the Civil Courts in Upper Burma have no jurisdiction 
over disputes relating to these rights. 


U Tezav. U Pyinnya, 2 U.B.R. (1892-96) 59; U Te Zeinda v. U Teza, 2 
U.B.R. (1892-96) 72; U Thadama v. U Meda, 2 U.B.R. (1897-01) 42; U 
Wayama Vv. U Ahsaya, 2 U.B.R. (1902-03) B.L. Ecclesiastical law, 1—followed. 


Tha Gywe for the appellants. 
Aung Thin for the respondents. 


Mya Bu, J.—This is an appeal made from the 
judgment in Civil Second Appeal No. 105 of 1927, 
on a certificate issued under clause 13 of the Letters 
Patent. 

The grounds of appeal are numerous ; but putting 
the appellants’ case before us in a nutshell, it is that 
the Civil Courts have no jurisdiction to decide the 
_ dispute between the parties to ‘the case. 

The parties are Buddhist monks who occupy the 
monasteries shown on the map (Exhibit A), at 
- Pakokku, in Upper Burma, and the dispute between 
them is concerning monastic land. The question 








. Letters Patent Appeal No. rz of 1928 (at Mandalay). 
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for determination is whether the dispute is of the 
nature cognizable by the Civil Courts. 

The appellants before us were the appellants in 
the Second Appeal, in which it appears that they did 
not make a point of assailing the judgment of the 
Court of first appeal on the ground of want of 
jurisdiction. In view of the ruling of their Lordships 
of the Privy Council in Ram Lal Hargopal v. 
Kishanchand and others (1), however, the appellants 
are not precluded from raising this question now. 

The Court of first instance, the Court of first 
appeal and this Court in second appeal, all have 
regarded the plaintiff-respondents’ suit as one for 
enforcement of an arbitration award. 

The plaint in the case is somewhat vague in its 
indication as to the nature of the suit: the heading 
shows that it was a suit for setting up stone-pillars 
along the red dotted line shown in the map annexed 
to the plaint. 

It is set out in the plaint that the plaintiffs 
(respondents) and the defendant U Ahsaya (appel- 
lant No. 1), had a dispute over the boundary line of 
their monasteries and had in consequence appeared 
before the Thamuti Gaingok Pondawgyi U Kyi, who, 
with the consent of the plaintiffs and the defendant, 
demarcated the boundary on the 1st October 1923 
by setting up stone-pillars and writing 2 memorandum 
to that effect ; and that, however, in Tabaung 1286 
B.E. (February and March 1925), the two defendants 
(the appellants) removed the stone-pillars, with the 
result that the parties had to approach Sayadaw 
U Pyinnya of Mahawithutarama Taik in Wazo 1288 
B.E., who declared the demarcation made by U Kyi 
as correct, but the defendants would not abide by” 





—— = 


(1) (1924) 51 Cal. 361. 
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the decision and prohibited the plaintiffs from setting 
up stone-pillars and the Ist defendant also wrote to 
the plaintiffs protesting against the setting up of 
stone-pillars. The plaintiffs, therefore, prayed that 
the suit be decreed with costs ‘‘ allowing the setting up 
of stone-pillars along the red dotted line as shown in 
the map according to the decision of the pongyis.”’ 
The defendants in their written statement denied 
having agreed to submit themselves to the authority 
either of U Kyi or U Pyinnya or that either of them 
made the decisions alleged by the plaintiffs. They 
also pointed out that they objected to the plaintiffs 
setting up stone-pillars in their (defendants’) kyaung 
compound; that the land in dispute belonged to 
them and not to the plaintiffs, and that as the case 
was between monks it should be referred for decision 
to the Thathanabaing. Thus, even in their written 
Statements the appellants did raise the question of 
jurisdiction of the Civil Courts to decide the matter 
in dispute in the suit. But the Court of first in- 
stance framed only three issues :— 
(1) Whether the suit is maintainable for the 


enforcement of the award without agree-- 


ment for reference. 

(2) Whether the alleged decision was arrived at 
by Pongyi U Pyinnya; and 

(3) If so, is the award valid or not? 

The learned Judge of the Court of first instance 
held on the first issue that the plaintiffs failed to 
prove that both parties agreed to refer the matter in 
dispute to U Pyinnya for decision, and also held on 
the third issue that the award was invalid as not 
having been duly stamped, and dismissed the suit 
accordingly. 

The plaintiff-respondents then appealed to the 
District Court, pointing out in the memorandum of 
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appeal that the issue as to whether the award was 
enforceable or not was misconceived: that they had 
only mentioned that the reverend ecclesiastics to 
whom the matter was referred with the consent of 
the parties set up the demarcation posts, but that the 
trial Court had wrongly framed and determined the 
case as if it were one for enforcement of the award. 
It was further stated in the memorandum, that the 
reference in the plaint to the decision of U Pyinnya 
was made merely to show that the latter had made 
the decision as an ecclesiastical authority; and that, 
therefore the question of whether the award was 
enforceable or not was irrelevant. 

These are the materials from which the nature 
of the dispute is to be ascertained. | 

Somehow or other, the Court of first appeal 
considered that what was relied on as the award was 
the decision of U Kyi and not the decision of 
U Pyinnya, and accordingly framed certain issues 
which were considered necessary for the determination 
of the question as to the validity of the award of 
U Kyi and remanded the case to the Court of first 
instance for evidence on those issues. The trial Court 
having, in obedience of the order of remand, given its 
findings on such issues, the District Court confirmed . 
them, and the plaintiff-respondents’ suit was decreed. 
Thus arose the second appeal from which the present 
one has arisen. 

It appears to me that the suit was not one for 
enforcement of an award, and it was not one of a 
mere boundary dispute between the pongyis holding 
adjacent plots of monastic land. It is quite evident 
that the land occupied or claimed by the two res- 
pondents on the one hand and by the ist appellant 
on the other formed one monastic compound and was 
held as one piece of monastic property, commonly 
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known as a Kyaungtaik; and that recently, the 
plaintiff-respondents and the first defendant-appellants 
tried to break up this Kyaungtaik, to have separate 
holdings, with the result that the dispute arose as to 
the extent of land to which each party was entitled to 
occupy, and, therefore, when the plaintiff-respondents 
attempted to set up boundary pillars, the defendant- 
appellants objected. In my opinion, therefore, the 
suit relates to the nature and extent of the rights of 
the monks in question to use and occupy monastic 
land which is religious property and that, consequently, 
the dispute involved in the suit is purely an 
ecclesiastical matter. 

In the Sanad granted to the Thathanabaing, it is 
provided that the Civil Courts will, within the limits 
of their jurisdiction, give effect to the orders of the 
Thathanabaing and of the Gainggyoks, Gaingoks, 
Gaingdauks and other ecclesiastical authorities duly 
appointed by him, in so far as those orders relate to 
matters which are within the competence of those 
authorities (1). In U Thadama and one v. U Meda and 
one (2), where the plaintiffs sued for a declaration 
of their right to the ownership of a monastery and 
certain land appertaining to it, and it was found 
_ that the Thathanabaing had declared the monastery 
to be theinghika property and had forbidden the 
plaintiffs to interfere with it, it was held that the 
dismissal of the suit without a decision on the merits 
of the case was correct: reliance was placed on the 
earlier rulings in U Teza and one v. U Pyinnya (3) 
and U Te Zeinda vy. U Teza and one (4), which laid 
down that the orders and proceedings of the Buddhist 

ecclesiastical authorities so long as they keep within 


(1) See U Tha Gywe’s Treatise (2) 2 U.B.R. (1897-01) 42. 
on Buddhist Law, Vol. I., (3) 2 U.B.R. (1892-96) 59. 
- 235. (4) 2. U.B.R. (1892-96) 72. 
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their jurisdiction and do nothing contrary to law, cannot 
be questioned by the Civil Courts. In U Wayama 
and others v. U Ahsaya (1), which arose out of a suit 
for full control by one of the appellants, in trust for 
the other appellants and respondent, of certain property 
consisting of tari trees situated in the premises of a 
kyaungtaik, on the ground of the first appellant’s 
superior ecclesiastical position, it was held that the 
question in dispute was purely an_ ecclesiastical 
matter and the Civil Courts are bound by the decisions 
of the Buddhist ecclesiastical authorities in matters 
within their competence; and also that Civil Courts 
should abstain from deciding points which fall within 
the sphere of ecclesiastical jurisdiction. 

To my mind, the question in dispute in the present 
case is purely an ecclesiastical matter, and, therefore, 
is a matter within the competeme of the Buddhist 
ecclesiastical authorities to decide: consequently, the 
Civil Courts have no jurisdiction to entertain the dispute 
for, if the Civil Courts also exercised jurisdiction 
while the Buddhist ecclesiastical authorities have 
jurisdiction to deal with the matter, there is bound to be 
a clashing of jurisdiction and a grave deadlock will be 
the inevitable result. 

In the result, I hold that the plaintiff-respondents’ 
suit should have been dismissed for want of juris- 
diction. I would allow this appeal, and direct that the 
suit be dismissed. 

Since the appellants did not raise this question of 
jurisdiction in their original appeal in this Court, I 
would direct that each party bear their own costs in 
this Court. But the plaintiff-respondents should pay 
the defendant-appellants’ costs in the Court of first 
instance and in the Court of first appeal. 


(1) 2 U.B.R. (1902-03) Buddhist. Law, Ecclesiastical, p. x. 
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BacuLey, J.—I agree with my learned brother, 
Mya Bu, J., that the Civil Courts in this case have no 
jurisdiction, but would like to add a few remarks. 
In the first place I would emphasise that this 
decision applies to Upper Burma only. There is no 
Thathanabaing in Lower Burma and in consequence 
disputes of this nature if brought before the Civil 
Courts would have to be settled by them in Lower 
Burma, there being no ecclesiastical authority having 
power to decide them. 

The question of jurisdiction has to be settled in 
the first instance on the plaint. In the terms of tran- 
slation of the plaint we find it headed “‘ Suit for setting 
up stone-pillars along the red dotted lines shown in 
the annexed map’”’. The trial Court on the statements 
given in the plaint looked upon the case as one for 
enforcement of an award and this view was persisted 
in by the Courts right up to the second appeal in 
the High Court, but it must be remembered that the 
original plaint was filed by U Pyinnya and U Thagaya 
and, when they lost their case in the trial Court, they 
came on appeal to the District Court of Pakokku in Civil 
Appeal No. 40 and in their grounds of appeal 
emphasised the fact that they were not suing to enforce 
an award at all. The first ground of appeal 
contains the passage: “‘ But the lower Court wrongly 
framed an issue as to whether the award is enforceable 
or not”. The third ground of appeal contains the 
passage : “‘ But the lower Court wrongly framed an 
alternative issue that if the case was one for 
enforcement of award ;” and the fourth ground of 
appeal contains the passage : ‘‘ Therefore the question 
whether the award is enforceable or not is 
irrelevant.” . 

It is therefore quite clear that the plaintiffs them- 
selves were not basing their case on the award, but 
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if they were not basing their case on the award I 
can see nothing upon which they could base their 
case, except their right to partition the land which 
forms the original Ryaungtatk. 'There are no rules of 
civil law by which a kyaungtaik could be partitioned. 
The pongyis inhabiting the kyaungdaik are not co- 
owners or cO-parceners or tenants in common or any 
other form of owner known to the ordinary civil law. 
Their rights inter se are entirely governed by ecclesias- 
tical law which must be decided by the ecclesiastical 
authorities where there are ecclesiastical authorities in 
a position to do so. 

The argument put forward on behalf of the appel- 
lants went so far as to claim that every case between 
pongyis concerning religious property is only to 
be decided by the Thathanabaing. I would not myself 
accept this statement im toto but I agree that in 
the present case, as the original plaintiffs stressed 
the fact that they were not basing their claim on 
an award, the Civil Court must be held to have no 
jurisdiction. 
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APPELLATE CRIMINAL 
Before Mr. Justice Mya Bu. 


MA KHWET KYI anp OTHERS 
Uv. 
KING-EMPEROR.* 


Abetment of a breach of bye-laws of a District Council—Section 109 of the 
Penal Code (XLV of 1860) whether applicable—Burma Rural Self-Govern- 
ment Act (Burma Acts IV of 1921 and IX of 1922). 


Held, that an abetment of a breach of the bye-laws framed by a District 
Council under the authority of the Burma Rural Self-Government Act is not 
an abetment of an offence within the meaning of section 109 of the Penal Code. 


Ganda Shah v. Queen-Empress (1894) P.R. XXIX (No. 23), page 80— 
referred to. 


Mya Bu, J.—This case is connected with Criminal 
Revision No. 122B of 1928 of this Court, which 
relates to the conviction and sentence passed upon 
Pongyi U Kalayana for holding a private market 
within the compound of his monastery at Pale with- 
out a license in contravention of section 7 of the bye- 
laws framed by the Monywa District Council in 
exercise of the power conferred by section 52, sub- 
section (2), clause (a), of the Burma Rural Self-Govern- 
ment Act, 1921 (Burma Act IV of 1921 as amended 
by Act IX of 1922). The penal provision for the 
breach of the bye-laws is contained in section 12 thereof 
which enacts, inter alia, that a breach of any of the 
bye-laws shall be punishable with a fine not exceeding 
Rs. 50. 

The. petitioners were some of the persons who 
exhibited goods for sale at U Kalayana’s private 
market on the 30th November 1927, and the prosecution 
against them was that by exhibiting goods for sale at 
that market they “‘ committed an offence punishable 





* Criminal Revision No. 123B of 1928 (at Mandalay). 
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under section 12 of the said bye-laws, read with section 
109 of the Indian Penal Code.” 

Section 109 of the Indian Penal Code prescribes 
punishment for the offence of abetment, if the act 
abetted is committed in consequence of the abetment, 
and provides that where no express provision is made 
for punishment of such abetment, the abettor shall be 
liable to be punished with the punishment provided 
for the offence abetted. 

Therefore, in any abetment of an offence, which 
is an offence itself, the substantive charge against the 
abettor is the abetment. 

The prosecution in this case is therefore one under 
section 109 of the Indian Penal Code. 

The question for determination is whether the 
abetment of a breach of the bye-laws framed by a 
District Council under the authority of the Burma 
Rural Self-Government Act above referred to is punish- 
able under section 109 of the Indian Penal Code; in 
other words, whether it is an abetment of an offence 
within the meaning of section 109 of the Indian 
Penal Code. 

Under section 40 of the Indian Penal Code the 
term “‘offence’’ employed in section 109 denotes a 
thing punishable under the Code, or under any special 
or local law ; and it is clear that the Burma Rural 
Self-Government Act is a local law within the meaning 
of section 42 of the Code. But the Act itself has not 
declared a breach of a bye-law of a District Council 
to be an offence ; it merely authorizes the District 
Council by section 80 (2) to direct, inter alia, that a 
breach of the bye-laws of the Council shall be punish- 
able with fine not exceeding Rs. 50. Thus, a breach 
of section 7 of the bye-laws under consideration 
punishable under section 12 thereof, is not an offence 
rendered punishable by the Act itself. 
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I am, therefore, of the opinion that the offence 
under section 12 of the bye-laws is not an offence 
within the meaning of section 40, and, consequently, of 
section 109 of the Indian Penal Code. I am fortified 
in this opinion by the decision in Ganda Shah Vv. 
Queen-Empress (1) where it was held, inter alta, 
that a local law does not necessarily include a rule 
made under the provisions of a local law. It is 
conceivable that where a local law declares a breach 
of the rules made under its authority to be punishable 
then a breach of such rules might constitute an offence 
within the meaning of section 40 of the Indian Penal 
Code. 

There being no provision either in the Act or in 
the bye-laws rendering exhibition of goods at a private 
market punishable, and as such exhibition cannot 
constitute an offence of abetment punishable under 
the Indian Penal Code, I feel constrained to set aside 
the conviction and sentences passed on the petitioners. 
I therefore allow their application and set aside the 
conviction and sentences passed on them by the 
Township Magistrate, Pale, in Criminal Regular No. 
130 of 1927, and I direct that the fines paid by them 
be refunded to them. 


(1) (1894) P.R. XXIX (No. 23). p. 80. 
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APPELLATE CIVIL. 
Before Mr. fustice Carr. 


MAUNG SEIN MYI anp ANOTHER 
v. 
MAUNG TUN PE AND ANOTHER. * 


Judgment delivered without notice to parties or advocates, illegal procedure— 
Judge’s illegal act depriving party of right to apply for certificate under 
clause 13 of the Letters Patent, effect of—Gvound for review—Civil Proce- 
dure Code (Act V of 1908), O. 46, r. 1—“‘ Sufficient reason.” 


An officiating Judge of the High Court delivered a judgment on the last 
day of his office. He did so, without any notice to the parties or their advocates. 
The applicants’ advocate wanted to obtain a certificate for appeal under clause 13 
of the Letters Patent. He could not make an oral application to the Judge 
at the time of delivery of the judgment for want of notice, and his subsequent 
application in writing was rejected as it could only be dealt with by the Judge 
who delivered the judgment and he had ceased to be a judge of the High Court. 
Applicants applied for a review. 

Held, that delivery of judgment, without previous ovtibs, was illegal and as 
the illegal action of the officiating Judge had deprived the applicants of their 
right to apply for a certificate, their case being a very fit one for a certificate, 
there was sufficient reason for granting a review. There is ground for review 
on an error of law but it must be apparent on the face of the record. In this 
case there was an error of procedure apparent on the face of the record. 

Chhajju Ram v. Neki, 3 Lah. 127; Ma Hta Yiv. Ma Pwa Hnit, 5 Ran. 610; 
Murari Rao v. Balavanth Dikshit, 46 Mad. 955—referred ito. 


P. B. Sen for the applicants. 
Paget for the respondents. 


Carr, J.—This is an application for review of a 
judgment of Mr. Justice Mosely, and comes before me 
because he is no longer attached to the Court. 

The first ground of the application is that the 
decision is wrong in law. 

It has been urged by the advocate for the applicants 
that an error of law is: a proper ground for review, 
and in support of this proposition he quotes, among 





* Civil Misceliansous Application No. 81 of 1929 arising out oF Civil Second 
Appeal No. 540 of 1927. 
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others, the cases of Ma Hta Yi v. Ma Paw Hnit (1), 
and Murari Rao and others v. Balavanth Dikshit and 
another (2). 

Iam willing to accept the proposition that an 
error of law is included within the second category of 
rule 1 of Order XLVI, Civil Procedure Code ; but 
that error must be one that is apparent on the face 
of the record. 

I agree with the view expressed by the learned 
Judges in the Madras case above-quoted, where they 
Say at page 957 of the report :— 

“We are of opinion that each case must be judged by 
itself and that where the error of law is such that 
itis clearly apparent on a perusal of the record, there 
is ground for granting a review.” 


In the present case Ido not think that there is 
any such error. I do not say that the decision of 
the learned Judge is correct. It may or may not be 
correct ; but I am certainly not prepared to say that 
it is so obviously incorrect that there is an error 
apparent on the face of the record. 

The question raised is one that is extremely 
difficult and controversial. It was, in fact, the 
question on which the whole appeal turned, and it 
was decided after full consideration by the learned 
Judge. This ground, therefore, in my opinion, must 
fail. 

The other ground is different. The facts are that 
Mr. Justice Mosely was officiating as a Judge of this 
Court up to the 29th of May, 1928, and after that 
date ceased to be a Judge of the Court. It is 
admitted that he delivered judgment in this appeal on 
the 29th of May, and that he did so without pre- 
vious notice being given to the parties or their 
advocates of the date on which judgment would be 


(1) (1927) 5 Ran. 610. (2) (1923) 46 Mad. 955. 
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given. The advocates were informed shortly after- 
wards that judgment had been given, and Mr. Sen 
for the applicants says that he endeavoured on the 
same day to see the Judge in orderto obtain from 


Mauxc Tox him a certificate for appeal under clause 13 of the 


PE AND 
ANOTHER. 


Cane, Ji 


Letters Patent of this Court. He was unable, how- 
ever, to find the Judge, and, therefore, could not 
make that application. He -did subsequently make 
an application ; but this was rejected on the ground 
that under clause 13 of the Letters Patent it is only 
the Judge who passed the judgment who can declare 
that the case is a fit one for appeal. 

The rules of this Court provide that an appli- 
cation for such a declaration may be made orally at 
the time of delivery of judgment, or afterwards, in 
writing, at any time within one month. 

The fact that the learned Judge ceased to be 
attached to the Court from the day on which he 
passed judgment deprived the petitioners of their 
right to make such an application in writing, and 
the fact that the Judge delivered judgment without 
previous notice to the parties deprived them of the 
opportunity of making the application orally. 

Delivery of judgment in this way, without pre- 
vious notice, was illegal, and by his illegal action the 
Judge deprived the petitioners of a very important 
right. In my view this should be held to be a 
sufficient reason under rule 1 of Order XLVII, 
Civil Procedure Code. The case was, in my opinion, 
a very fitone for grant of a declaration under clause 
13 of the Letters Patent, and in all probability, had 
such an application been made to him, the Judge 
would have granted the declaration. 

Ido not think that in holding this to be a 
sufficient cause for review I am departing from the 
ruling of their Lordships of .the Privy Council in 
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Chhajju Ram v. Neki and others (1). There was, 
in my opinion, an error of procedure apparent on the 
face of the record, and this brings the matter 
within the view taken by their Lordships that the 
words “any other sufficient reason’’mean a reason 
sufficient on grounds analogous to those specified 
immediately previously. _ 

I, therefore, grant the application for review. 
The judgment of the learned Judge is set aside and 
the appeal will be re-heard. 

The question, as I have already said, is an ex- 
tremely difficult and controversial one, and I think 
that the appeal is one that should properly be heard 
by a Bench. I direct therefore, that the re-hearing 
of the appeal be before a Bench, or, should the Chief 
Justice so decide, before a Full Bench. 

The respondents are in no way to blame for the 
error committed by the learned Judge. I, therefore, 
direct that the costs of this application shall be 
costs in the appeal when re-heard; advocate’s fee in 
this application three gold mohurs. 


(1) (1922) 3 Lah, 127. 


797 


1928 
Maunc 
Sein Myr 
AND 
ANOTHER 
v. 
Maunc Tun 
PE AND 
ANOTHER, 


Carr, J. 





— 


Semi 














* 








GENERAL INDEX 
OF 
CASES REPORTED IN THIS VOLUME. 


PAGE 


ABETMENT OF A BREACH OF BYE-LAWS OF A District CounciL—Section 
109 of the Penal Code (Act XLV of 1860) whether applicable— 
Burma Rural Self-Government Act (Burma Acts IV of 1921 and 
IX of 1922). Held, that an abetment of a breach of the bye-laws 
framed by a District Council under the authority of the Burma 
Rural Self-Government Act is not an abetment of an offence 
within the meaning of section 109 of the»Penal-Code. Ganda 
Shah v. Queen-Empress, (1894) P.R. XXIX (No. 23), page 80— 
referred to. 


Ma Kuwet Ky! AnD OTHERS v. KING-EMPEROR ee 791 


ACCEPTANCE OF BID BY COURT ESSENTIAL TO COMPLETE SALE AND TO 
ATTACH LIABILITY TO AUCTION-PURCHASER AT COURT-SALE “ee 609 


ACCOUNTS SETTLED, CAUSE OF ACTION ON—Promise to pay balance due 
as correct, liability on—Items of settled account, whether to be 
proved. Held, that where accounts have been settled and agreed 
upon between two parties and one party has promised to pay, a 
suit can be filed on that promise. A settled account gives rise to 
a cause of action and the plaintiff need not prove that the balance 
found was correct, provided it was accepted as correct y Baar 
defendant. Magniram v. Laxminardyen, 32 Bom. 353; 
muthu Vv. Saminatha, 21 Mad. 366; Ramnath v. Pitambar, 43 
Cal. 733—referred to. 


Mavune Cuirt U v. Maune Pya ase sae eee 538 


ACCUSED’S RIGHT TO OBTAIN STATEMENTS OF WITNESSES RECORDED IN 
POLICE DIARIES ... ee eee eee 


672 
ACKNOWLEDGMENT OF DEBT, WHETHER SCHEDULE IN INSOLVENCY, AN... 533 
Act XXI or 1850: See Caste DisasiLities REMOVAL ACT, . 

Act XLV of 1860: See Penat Cope. 

Act X or 1865: See Succession Act. 

Act VII or 1870: See Court Frees Act. 

Act I oF 1872: See EvipeNnce Act. 

Act IX or 1872: See Contract Act. 

Act XVIII or 1875: See Law Reports Act. 

Act I or 1877: See Spreciric Reiier Act. : 

Act XVIII or 1879: See LeGat PRACTITIONERS’ ACT. 

Act V oF 1881: See PROBATE AND ADMINISTRATION ACT. 


Act IV or 1882: See TRANSFER OF Property ACT. 
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Act V or 1882: See EaseMENTS Act. 

Acr XIV or 1882: See Civiz Procepure Cope. 

Act IX or 1887: See Provincia, SMALL Cause Courts Act. 

Act IX or 1890: See Ramtways Act. 

Act V oF 1898: See CrrimMINAL PRocEDURE CODE. 

Act XIII oF 1898: See Burma Laws Act. 

Act II oF 1899: See Stamp Act. 

Act V or 1908: See Crvit ProcepuRE Cope. 

Act IX or 1908: See LimiraTIon Act. 

Act XVI oF 1908: See REGISTRATION ACT. 

Acr III or 1909: See Prestipency Towns INSoLvency Act. 

Act IV or 1909: See Wuirpinc Act. 

Act V oF 1920: See Provincia INSOLVENCY AcT. 

Act XXXIX oF 1920: See ELECTIONS OFFENCES AND INQUIRIES ACT. 

Acr XI oF 1922: See INcome-Tax Act. 

Act XIX oF 1925: See Provipent Funps Act. 

Act XXXIX oF 1925: See Succession Acr. 

Act XII or 1926: See Conrempr or Courts Act. 

ADDITION OF RESPONDENT BY Couns; WHERE APPEAL BARRED BY 
LIMITATION sis - 6 

ADJOURNMENT COSTS, FAILURE TO PAY BY PAUPER, EFFECT OF ce 

ADJUDICATION BY THE COURT, ae WITHIN MEANING OF CLAUSE 13, 
LETTERS PATENT ats ove ase 

ADJUDICATION IN INSOLVENCY THE DATE FROM WHICH TWO ‘YEARS 
PERIOD TO BE CALCULATED FOR VOIDABLE TRANSFER .., 


ADJUSTMENT OF PRELIMINARY MORTGAGE DECREE NOT AN saieiicieanti’ 
OF SUIT . vee eee eee 


ADMINISTRATION—Letters issued under Probate and Administration 
Act (V of 1881) in a case governed by the Succession Act (X of 1865), 
effect of—Powers of the administrator—Court’s permission to sell 
does not imply permission to mortgage—Limited powers under one 
Act not extended unless Letters altered under the other Act. A son 
obtained under the Probate and Administration Act (V of 1881), 
Letters of Administration of his deceased mother’s estate, describ- 
ing her as a Chinese Buddhist. She was, in fact, a Karen 
Christian and Letters would have been issued under the 
Succession Act (X of 1865) had she been correctly described. 
The administrator obtained leave of the Court to sell the immove- 
able property of the deceased to pay off debts, but instead he 
mortgaged it. Held, that Letters issued under the Probate and 

Administration Act must be regarded as being under that Act 
and giving only the powers that they could give under the Act 

until and unless the powers under them are extended by the 
pote being altered to Letters under the Succession Act of 1865. 
Under the former Act permission to the administrator to sell 
does not ipso facto give permission to mortgage. Hence the 
administrator had no power to bind the interests of any of 
the heirs except those heirs who had given him authority to 


effect the mortgage. Debendra Nath v. Administrator-General - 
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of Bengal, 35 Cal. 955 (P.C.); Ram Dhon Dhor v. Sharf-ud-din, 9 
B.L.T. 236—referred to. Ma Yaitv. Maung Chit Maung, 49 Cal. 
310 (P.C.)—distinguished 
N. N. CHETTYAR Firm v. TAN MA Pu AND OTHERS ant 
ADMINISTRATION BOND, LIABILITY OF SURETY UNDER, HOW ENFORCED ... 
ADOPTION, PRoor oF, AT BuppHIST LAW... aac 
ADVANCEMENT, PRESUMPTION OF, WHETHER ARISES AMONGST BURMANS 
ADVOCATE’S ADMISSION ON A QUESTION OF LAW NOT OPERATING AS RES 


JUDICATA Si ie aaa aK 
AGENT, POWERS OF ... eis ‘ie de 
ALIENATION BY STEP-PARENT WHETHER BINDING ON STEP-CHILD asi 
ALTERATION OR MODIFICATION OF TRUST SCHEME TO BE BY WAY OF 

AREGULAR SUIT ... <a ca wee ‘ise 
AppraL By GOVERNMENT AGAINST AWARD BY CouRT IN LAND 

ACQUISITION REFERENCE, COURT-FEES ON... mer sae 
APPEAL, TIME REQUISITE FOR COPY OF DECREE TO BE EXCLUDED IN 

COMPUTING LIMITATION FOR... orn oie ane 


APPEAL WHETHER. LYING AGAINST ORDER REFUSING AWARD TO BE 
FILED ACCORDING TO LAW 


APPEAL WHETHER OPEN AGAINST ORDER OF COURT CONFIRMING 
ELECTION UNDER TRUST SCHEME oe cos eos 


** APPEARANCE ”’ OF PARTY, MEANING OF 


APPELLATE CourT, POWER OF, TO QUESTION ADMISSIBILITY OF 
DOCUMENT NOT DULY STAMPED $6 sis 


APPLICATION FOR COPY OF JUDGMENT MADE ON THE LAST DAY FOR 


APPEAL, EFFECT OF, ON EXTENSION OF LIMITATION ... eee 
APPOINTMENT OF GUARDIAN NOT WITHIN COMPETENCE OF ARBITRA- 
TORS ee one 


ARBITRATION—Appointment of guardian to minor whether..could..be 
made on reference to arbitrators—Civil Procedure Code (Act V of 
1908), s. 141. Held, that the selection of a guardian for a minor 
cannot be made by arbitrators and must be made by the Court, 
acting under the Guardian and Wards Act. Ma Hla Winv. Ma 
Pwe, 2 U.B.R. (1892-96) 407; Mahadeo Prasad v. Bindershri 
Prasad, 30 All. 137; Palaniandi Chetti v. Adaikalum Chetti, 47 
Mad. 459—eferred to. 


Ma Newe Nywn v. Ma THWE ane pee 
ASSESSMENT, BASIS FOR, OFARACECOURSE .... ose se 
ASSESSMENT OF PRINTING Press BUILDING... eee or 


AUCTION-PURCHASER AT CouRT-SALE—Whether he can apply to set 
aside sale under O. 21, 7. 90 of the Civil Procedure Code (Act V of 
1908)—“‘ Interests affected by the sale,’’ meaning of. An auction- 
purchaser at a Court-sale cannot apply under the provisions of O. 


21, r. 90 of the Civil Procedure Code to set aside the sale on the - 


ground of fraud or material irregularity. He is not a person 
** whose interests are affected by the sale’? within the meaning of 
thatrule. His interests coming into effect after the sale, whilst the 
tule applies to interests existing at the time of the sale. Khatro 
Mohan v. Sheikh Dilwar, 3 Pat. L.J. 506—followed. Ravinandan 
Prasad v. Fagarnath, 47 All. 479; S.N. V.R.S. Chettyar v. N.L.M. 
Chettyar Firm, ‘5. Ran. 516—dissented from. 
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AUCTION-PURCHASER UNDER A MORTGAGE DECREE, RIGHTS OF oe 


AUTREFOIS ACQUIT, PLEA OF—Criminal Procedure Code (Act V of 
1898), ss. 235 (1), 236; 237, 403—‘ Distinct offence,’ meaning of — 
Offences under the Burma Forest Act (Burma Act IV of 1902), 
vr. 87 (b) (vi), 21, 87 (4) (42), 71, and s. 61 (a) and (b) whether 
connected with offences under the Penal Code (Act XLV of 1860), 
ss. 379 and 411. The Common Law plea of autrefois acquit, 
based on grounds of public policy, shields a man from 
being put twice in peril for the same offence. Held, that 
on the same facts a plea of autrefois acquit cannot be 
sustained for a different offence unless the requirements of s. 403 
(1) of the Criminal Procedure Code are fulfilled. Conversely the 
plea of autrefois acquit in similar circumstances cannot be 
defeated except under sub-section (2) of the same section. By 
*€ distinct offence ’’ is meant an offence entirely unconnected with 
the former offence charged. Extraction of teak timber without 
license amounts to theft of Government timber. Counterfeiting 
an akauk mark on stolen timber and converting timber at a sawpit 
without license are offences connected with dishonest receiving of 
‘timber. A person acquitted of such charges under the Burma 
Forest Act, ought not to be prosecuted again under the Indian 
Penal Code for theft and dishonest receiving of stolen property. 


Yeox Kuk v. KiING-EMPEROR aes éaa 
BARE AGREEMENT TO TAKE LESS THAN WHAT IS DUE INVALID FOR WANT 
OF CONSIDERATION Por oe sos Ste 


BENAMI TRANSACTIONS AMONG BurMaNns—Presumption of advancement 
if property purchased in the name of wife or child—Benami tran- 
sactions of Burmans different in praciice and purpose from those in 
India. After the death of his first wife, a Burman took a mortgage 
of the land in suit in the names of himself and his two minor 
children, a son and a daughter. He married again but divorced 
very soon his second wife and then married the third time. He 
then took a conveyance of the mortgaged property in the’names 
of himself and his said children by his first wife. Mutation of 
names followed in the revenue register. After about three years, 
the father’s name disappeared from the register. About four 
years later the daughter died and the property then stood solely in 
the name of the son. Six years later the father tried to restore his 
name in the register, but was opposed by his son. The father 
brought a suit for a declaration that he was the sole owner of the 
property and contended that, as in India, there should be no 
presumption of advancement in favour of his children. The son’s 
defence was that his father put the land in the names of the 
children in satisfaction of their claim against him, as heirs of their 
mother, by reason of his remarriages. Held, that among Hindus 
and Mohamedans the practice of benami transactions was so 
common and frequent and for no particular reason, without any 
intention of vesting in the transferee or donee any beneficial 
interest in the property, that it was a rule of law in India that the 
person who supplied the purchase-money would ordinarily be 
regarded the owner; and that no presumption of advancement 
arose, as in England, if the transfer was in the name of a wife or 
child. But benami transactions among Burmans were neither of 
indigenous origin nor common and were only resorted to among 
them either to save a property from imminent risk of attachment 
and sale by creditors or to hide the real owner’s name from 
Government, if he happened to be a Government servant pro- 
hibited from acquiring land within his jurisdiction. Conse- 
quently if a Burman bought property in the name of his children a 
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presumption of advancement for their benefit would arise. Held, 
on the facts of the case that the father failed to rebut the pre- 
sumption and. to.prove...hisesole.ownership. Gopeekrist v. 
Gungapersaud, 6 Moore’s Ind. Ap. 53; Lecun v. Lecun, 2 Ran. 253, 
Ma Gyiv. Ma Me, 4 Ran. 542; Ma Le v. Po Tatk, 3 L.B.R. 245, 
Ma On Me v. Ma Nyein Kin, Civil rst Ap. 36 of 1925 H.C. 
Ran. 2; Maung Tin v. Ma Mai Myint, 11 L.B.R. 83; Meeyappa 
Chetty v. Ba Bu, Sp. Civil znd Appeal 208 of r909, C.C.L.B.; 
Po Kin v. Po Shein, 4 Ran. .518;.Uzhur Ali v. Mussamat, 13 
M.LA. 232— referred to. 


Maunc Kyaw Pe anp OTHERS v. Maunc Ky1 : — 2 


Burma Act I oF 1899: See GamBLING Act. 

Burma Act IV oF 1902: See BuRMA Forest Act. 

Burma Act VI oF 1907: See BuRMA VILLAGE Act. 

Burma Act II oF 1920: See BurmA RENT Act. 

Burma Act VII oF 1920: See RANGOON SMALL Cause Courts ACT. 

Burma Courts Act (XI oF 1922), SECTION 26 oes eee sil 


BurMa Forest ACT, ACQUITTAL IN PROSECUTION UNDER WHETHER 
ABAR TO FURTHER PROSECUTION UNDER THE PENAL CODE cae 3 


Burma Laws ACT, SECTIONI3Z.... ave ose 243;:6 
BuRMA RENT ACT, SECTIONS 1 (4), °12;*19 Bi, Sie or 6 
BurMaA Rurat SELF-GOVERNMENT ACT asi one ry 7 


Bora Vittace Act (Burma Act VI or 1907), 8. 20A AND RULE 6 
OF THE RULES—Powers of the Deputy Commissioner under s. 23— 
Money-lender taking goods and chattels in pledge. Held, that a 
conviction by a Magistrate under the Burma Village Act is not an 
order under the Act, within the meaning of s. 23 of the Act; 
neither is a Magistrate when exercising jurisdiction as such “ an 
authority subordinate to”? the Deputy Commissioner. Held, 
accordingly that the Deputy Commissioner cannot revise a con- 
viction by a Magistrate for an.offence undemrtheeBurma Village 
Act. Held, also, that a money-lender, genuinely carrying on 
business as such, does not commit an offence under section 204 
of the Burma ‘Village Act, by taking goods and chattels in 
pledge for advances of money on a promissory note or other 
document. 


KING-EMPEROR v. Mutu ALAGI.... oye whe 1¢ 


Buppuist LAw—Adoption—Proof of adoption—Alleged conduct causing 
disinheritance. Among Burmesé Buddhists no formal ceremony 
is necessary to constitute adoption. The fact of adoption may be 
inferred from a course of conduct inconsistent with another sup- 
position; but in that case the publicity or notoriety of the relation- 
ship must be satisfactorily proved. Ma Ywet v. Ma Me, (1909) 
LL.R. 36 Cal. 975; L.R. 36 I.A. 192—/followed. On the facts the 
Judicial Committee held affirming the Chief Court that it was 
proved that the respondent had been adopted as a keittima son 
with a right to inherit, and that it was not established that he had 
been guilty of any unfilial or inimical conduct which would deprive 
him of the right to inherit. 


Maune Ba PE AND ANOTHER v. Maunc Suwe Ba. oe 52 
ppuist Law—Child of divorced parent—Absence of arrangement. 


for custody and disposal of children—Filial conduct when necessary 
to be proved—Parents’ power to disinherit children. Held, that 
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there is no provision in’ the Dhumméthats enabling parents to 
disinherit their children except by giving them away in adoption 
toanother. Where a Buddhist couple on divorcing each other 
have come to an agreement as to the disposal of the children in 
a manner not opposed to the principles of natural justice (and 
which agreement would have the effect of giving away the children 
in adoption), the children are bound thereby. Held, therefore, 
that where a child by agreement or acquiescence of the parents at 
the time of the divorce is allotted to one or other of the separat- 
ing parties, the child must be regarded in law as having severed 
filial relations with the other; and where that child sets up a 
subsequent claim to the estate of the parent who abandoned the 
child to the care of the other at the time of the divorce, the onus 
is on the child to show that filial relations have been resumed. 
Ma Ngwe Kinv. Ma Hme, 1 Ran. 42; Ma Ponv. Maung Po Chan, 
(1897-01) II U.B.R. 116; Ma Shwe Ge v. Nga Lan, (1872-92) 
S.J.L.B. 296; Ma Tin U vy. Ma Ma Than, 5 Ran. 359; Ma Yi v. 
Ma Gale, 6 L.B.R. 167; Mi San Mra Rhiv. Mi Than Da U, 
1 L.B.R. 161; Mi Thatk v. Mi Tu, S.J.L.B. 184; Po Cho v. Ma 
Nyein Myat, 5 L.B.R. 133—*referred to. 


Maounc Ba TxHwin v. Maunec Po Hr avs ées 510 , 


Buppuist LAaw—Claim of relative to the whole estate of deceased lunatic 
—Plea of maintenance and support of lunatic—Manugye, X,36. A 
Buddhist lunatic and his demented brother who predeceased him 
inherited their parents’ estate. ‘They were looked after by their 
aunt and her daughter till they died. The aunt and the cousin 
were appointed guardian of the lunatic by a Court that also 
allowed them a good remuneration from the wards’ property. On 
the death of the surviving lunatic, the aunt and her daughter 
claimed his whole estate to the exclusion of other heirs by virtue of 
their having taken care oflunatic. They relied on Manugye, X, 36. 
Held, that a relative who takes care of and supports a Buddhist 
lunatic would not in all cases be entitled as a matter of course to the 
whole share of the lunatic’s parental estate for the pains taken. 
The principle laid down in Manugye, X ,36, did not apply in this 
case, because the lunatic succeeded to his parents’ estate and there 
was no partition and no definite share of the property was set aside 
for the lunatic, and the guardians were sufficiently remunerated 
from the estate. Ma Saw Win v. Maung Gyi, 2 Ran. 328— 
distinguished. 

Ko San Dwe v. Ma Nyein Ha AND ONE oss ae 485 


Buppuist Law—Congenital idiot whether entitled to inherit. Held, 
that at Buddhist Law, a child though physically or mentally 
incompetent or defective is entitled to his full share of inheritance. 
Kinwun Mingyi’s Digest, I, 110, 111; Manugye, X, 36—referred 
to. 


Mavunec Pan Gyaw v. Ma BEIN AND OTHERS ~ ... Wiis 128 


Buppuist Law—Drvorce — Desertion — Pleadings — New case— 
Manugye, V,s. 17. Ina suit in which in 1923 a Burmese Bud- 
hist claimed as heir to his deceased wife, the defendants pleaded 
that the plaintiff and his wife had been divorced in 1916, and 
alternatively that the plaintiff had deserted his wife for over three 
years and entered into a second marriage, and that thereby there 
had been a dissolution of the marriage. There were concurrent 
findings by the Courts in Burma that there had not been a 
divorce by mutual consent. On the issue as to desertion the 
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Appellate Court found that there had been only a living apart 
by mutual consent, or if there had been any desertion, it was by 
the wife; they accordingly made a decree for the plaintiff. The 
Judicial. ‘Committee agreeing that the effect of the evidence was 
as above stated: Held, that the appeal failed as the defendants 
had not established the allegations upon which they had gone to 
trial, and it was not open to them to setup a fresh case, namely 
that there had been a living apart which under Manugye, 
Chap. V, s. 17 resulted in a dissolution of the marriage 
on the expiration of the period therein mentioned. No 
decision therefore was given whether as held by the Full 
Bench in Ma Nyun v. Maung San Thein, (1927) 5 Ran. 
537, the circumstances stated in Maungye, V, s. 17, caused 
a dissolution of the marriage automatically, or whether, as had 
been held by a majority of the Full Bench in Thein Pe v. U Pet, 
(1906) 3 L.B.R. 75, there must be further some act of volition. 
Provisions dealing with such a serious matter as the severance of 
the marriage’tie must be construed strictly and fully complied 
with. In Manugye, V, s. 17, unless the two conditions therein 
referred to exist, the text gives the wife no right to remarry, and 
the marriage must be considered as subsisting. Mah Hnin Bwin 
v. U Shwe Gone, (1914) L.R.41 I-A. 121, and Ma Hmon v. Maung 
Tin Kauk, (1923) 1 Ran. 722—also referred to. 


Ma Saw KIn AnD OTHERS v. U Tun Aunc Graw 


Buppuist Law—MarriaceE—Marriageable age of aboy. Held that at 


Burmese Buddhist law, a youth is competent to contract a valid 
marriage at any time after he is physically competent for marriage 
and no consent of his parents or guardian is necessary for a valid 
marriage. Ma E Sein v. Maung Hla Min, 3 Ran. 455 ; Maung 
Nyeinv. Ma Hyin, 3 U.B.R.75—referred to. 


Maunc THEIN MaAuNG AND TWO v. Ma Saw 


Buppuist Law—Orasa’s share—Claim whether open to be made after 


surviving parents death by the orasa’s legal representatives. 
Held, that the dvasa’s share being vested, the claim could be made 
within the period allowed by the Limitation Act even after the 
death of the surviving parent. Held, further, that the legal 
representatives of the orasa can claim the quarter share as against 
the other children of the deceased parent. Kirkwood alias Ma 
Thein v. Maung Sin, 2 Ran. 693 ; Ma E Mya and another v. U Pe 
Lay, 3 Ran. 281 ; Tun Thav. Ma Thit, 9 L.B.R. 56 ; V.T. Aruna- 
chellam Chetty v. Maung San Ngwe, 2 Ran. 168—+referred to. 


Ma Kyu v. Maunc SHWE KYA AND OTHERS 


Buppuist Law—Partition on divorce through desertion—Share of a wi, 


of polygamous husband. Held, that since essentially the case o 
divorce by desertion is a divorce at the instance of one no 
against the wish of the other, the deserting party must forfeit all 
his or herinterestin the property ofthemarriage. Held, also,that 
on the dissolution of a marriage through the desertion by the 
polygamous husband of one of his two wives, the deserted wife will 
be entitled to a half of the /ettethpwa of the marriage. Semble :— 
In the property acquired virtually by the husband alone (and being 
other than inherited /ettetpwa) during the subsistence of the 
marriage, the principle of zissaya and nissita does not apply. 
C.T.P.V. Chetty Firm vy. Maung Tha Hlaing, 3 Ran. 322; Ma Shwe 
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Mav. Mi Me, (1910-13) U.B.R.114; Ma Thein Yinv. Maung The 
Dun,2 Ran. 64 ; Ma U Byu v.\Ma:Hmyin, (1897-01) II U.B.R- 
160; Maung Po Nyunv. Ma Saw Tin, 3 Ran. 160—referred to. 


Ma Kin v. Maunc Po SEIN AND THREE Sat ase I 


Buppuist Law—Payin when converted to lettetpwa—Payin property 
constituting a squatter’s right, whether subsequent grant of lease 
change in character. Where payin property formed a piece of 
land occupied as a squatter, Held that a subsequent grant of lease 
during the second coverture converts the property into /ettetfwa- 
Ma Ba We v. Mi Sa U, 2 L.B.R. 174 ; Maung Shwe Thav. Ma 
Waing,11 L.B.R.48—referredto. 


Ma Pu v. Maunc Nco AnD OFRERS SRS ses 234 


Buppuist Law—Step-children—Claim on step-parent’s death—Lettet- 

pwa of step-parent and parent, predeceased, shave in—One step-child 
having partitioned on death of parent, effect of —Alienation by step- 
parent subsequent to death of parent whether binding on step-child. 
Held, that if no claim for partition has been made on the death of 
one parent or on the re-matriage of the surviving parent or on the 
subsequent death of the surviving parent, a claim for partition may’ 
be made at the death ofstep-parent>” Held, that on such death of 
thestep-parent leaving children, the step-child is entitled to a third 
share in the lettetpwa of the step-parent and the parent. Held 
further, that the alienation of any lettetpwa property by the step- 
parents subsequent to the death of the claimant’s patent, does 
not bind him. Held, also that where one of two step-children 
had already claimed a share on the death of the parent, the other 
step-child would be entitled only to one-sixth of the lettetpwa. 
Kirkwood v. Maung Sin, 2 Ran. 693 ; Ma E Hmyinv. Maung Ba 
Maung, 2 Ran. 123; Ma E Mya vy. U Pe Lay, 3 Ran. 281 ; 
Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R.1 ; Ma Nyein E v. 
Maung Maung, 3 Ran. 549 ; Maung-Lu Gale.v... Maung Lu Po, 
4 U.B.R. 140 ; Maung Po San v. Maung Po Thet, 3 Ran. 438 ; 
Maung Shwe Po v. Maung Bein, 8 L.B.R. 15; Pan Onv. Tun Tha, 
11 L.B.R. 292; Po Kin v. Tun Yin, 4 Ran. 207; San Pe v. 
Ma Shwe Zin, 9 L.B.R.176 ; Shwe Ywet v. Tun Shein, 11 L.B.R. 
199—referred to. 


Maunc Pa AUNG AND FIFTEEN v. MAauNG KHA a 427 


Buppuist Law—~Step-children’s claim in the estate of the grandparent 
and siep-grandparent—Claim against step-uncles and aunts and 
half-uncles and aunts. Held that at Burmese Buddhist law the 
step-children (as also step-grandchildren), when in competition 
with azet children of the step-parent and the issue of the step- 
parent, with the common parent, who predeceased the step- 
parent are also entitled to a fifth of the lettetpwa of the marriage of 
thestep-parent with their parent ; and thatthe atet children of the 
step-parent are also entitled to alike share. Ma Htay v. U Tha 
Hlaing, 2Ran.649 ; Ma Nan Shwev. Ma Sein, 2 Ran. 524 ; Ma 
Nyein E v. Maung Maung, 3 Ran: 549 ; Ma Thaung- v. Ma Than, 
5 Ran. 175 ; Ma Tokev. MaU Le, 1 Ran. 487 ; Maung Po Aung v. 
Maung Kha, Civil Reference 9 of 1927 ; Maung Po Kinv. Maung 
Tut Yin, 4 Ran. 207 ; Maung Shwe Yev. Maung Po Mya 3 Ran. 
464—referred to. San Pe v. Ma Shwe Zin, 9 L.B.R. 176— 
dissented from. : 


'  Maunc AunGc THIN AND THREEv. Ma Nowe UANDEIGHT =» 355 
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BUILDER WHETHER ENTITLED TO A LIEN UPON THE BUILDING eee 


Burma Act IV oF 1905 : See RANGOON Port Act. 


BurMEsE BUDDHIST MOTHER’S POWER TO'DISPOSE OF MINOR CHILD’S 
PROPERTY—Disposal for benefit of minor. Held, that a Burmese 
Buddhist mother as natural guardian of a minor, has ordinarily no 
power to dispose of immoveable property of her ward. A trans- 
fer by her may however be upheld if the circumstances clearly 
indicate that the transfer was in the interests of the minor. 


A.R.V. CHETTIAR FIRM AND THREE v. Maunc Hra Gyr 


AND TWO 
BUSINESS CARRIED ON WITH PARTNERSHIP PROPERTY, EFFECT OF eae 
CARDINAL ISSUE, DECISION ON, WHEN TO BE APPLIED AGAINST a8 
Caste DisaBiLities REMovaL ACT ~ RIBS. cscs oes 
CHARGE, CONTINUANCE OF A, WHEN BENEFICIAL TO PURCHASER eae 
CHILD oF DIVORCED PARENTS, RIGHTS OF, AT BuDDHIST LAw as 


CHINESE Customary Law—Customary right to make a will and law of 
inheritance—Burmese Buddhist Law, how far applicable to domt- 
ciled Chinese—Burma Laws Act (XIII of 1898), s. 13—Buddhist law 
in Burma whether it means onlv...Burmese. Buddhist law—Prin- 
ciple of Ma Yin Mya’s case whether applicable to marriages alone or 
also to succession and testamentary dispositions—Lex contractus 
and lex fori—Keittima adoption ; requisites of —Custom to have 
force of law, requisites of—Importation of foreign custom—Personal 
law carried to other parts of Empire by emigranis—Principle of 
justice, equity and good conscience. A Chinese Buddhist whose 
domicile was Burma married a Burmese Buddhist lady. He was 
also a Taoist and a Confucian and observed many Chinese customs. 
He died leaving awill. Piaintiff claimed to be the keittima 
adopted son of the deceased and contended that Burmese Bud- 
dhist law applied in this case and that therefore the deceased was 
notentitledtomakeawill. He'claimed ifiieritance on an ecuality 
with the naturalsons of the deceased. Held, on the evidence that 
plaintiff had failed to prove that he was a keittima son and had no 
claim to inherit under Burmese Buddhist law. Im a series of 
cases in Burma the Courts have recognized and held that Chinese 
customary law governs the succession to the estate of a Chinaman, 
domiciled in Burma. The right of the Chinese to make wills has 
also been recognized. Fone Lan v. Ma Gyee, 2 L.B.R. 95 ; Hong 
Kuv. Ma Thin, S.J.L.B.135 ; Ma Seinv. Ma Pan Nyun, 2 Ran. 
95 ; Man Hanv.R.M.A.L. Firm, 4 Ran.115 ; Maung Kwaiv. Yeo 
Choo Yone, 10 L.B.R. 159 ; Maung Po Maung v. Ma Pyit Ya, 1 
Ran. 161—referredto. Inthe Full Bench decision of this Court in 
Ma Yin Myav. Tan Yauk Pu, 5 Ran..406, Burmese Buddhist law 
regarding marriage was held applicable to Chinese Buddhist as 
the lex loci contractus. The question is whether it also applies to 
the case of inheritance and successions. Per Pratt, C.J.—The 
Burma Laws Act (XIII of 1898) extends to the whole of British 
India save in so far as it applies expressly or by necessary impli- 
cation to a particular territory and the words “‘ Buddhist law ”’ in 
s. 13 (1) of the Act are not restricted in Burma to Burmese Bud- 
dbist lew. The Dhammathat is not an exclusive lex loci but is one 
of ‘several leges fori. The decision in Ma Yin Mya’s caseis dis- 
tinguishable as it is confined to the law of Buddhist marriages in 
Burma and is not extended to the law of inheritance. - The words 
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** Buddhist law ’’ have there been held to mean in Burma “ Bur- 
mese Buddhist law,” but the «case«related to marriageand the» 
extension of the expression to all cases must not be taken to be the 
opinion of the Bench asa whole. The expression “‘ Buddhistlaw,” 
as in the case of Hindu end Mahomedan law would apply to all 
schools. Even if the expression means Burmese Buddhist law, 
then there is a custom having the force of law amongst Chinamen 
in Burma, whereby they can dispose-of the property by will, a 
custom which is opposed to the provisions of the Burmese 
Buddhist law applicable within the meaning of s. 13 of the Burma 
Laws Act. Maung Dwe v. Koo Haung Sein, (P.C.) 3 Ran. 29— 
referred to. With regard to keittima adoption according to 
Burmese Buddhist Law, relied cn by the plaintiff, neither 
ceremony nor written document is necessary, but there must be 
(1) the consent of the natural parents,(2) the taking of the child.by:- 
the adoptive parent with the intention and on the footing that the 
child shall inherit, (3) proof of publicity of the relationship. These 
requisites the plaintiff failed to establish. Ma Me Gale v. Ma Sa 
Yi, 4 L.B.R. 172 ; Ma Than Than v. Ma Pwa Thit, 1 Ran. 451 ; 
Ma Ywetv.Ma Me, 5 L.B.R.118—referredto. Per Cun.irre, J. 
—In s. 13 (1) (a) of the Burma Laws Act, applicable to Burma, the 
words “‘ Buddhist law ”’ are not qualified by the adjective Burmese 
and if that adjective is introduced, then the interpretation should 
be that Burmese Buddhist law is applicable only to parties who.are 
Burmese Buddhists. ‘The expression ‘‘ Burmese Buddhist Jaw ”” 

“is a misnomer ; a more correct expression would be “ Burmese 
Common Law.” Nevertheless the interpretation of the expres- 
sion as Burmese Buddhist lawin Ma Yin Mya’s case binds all the 
Courtsin Burma. That decision is based on the English principle 
that the lex loci contractus governs the formal requisites of a 
marriage. This is the equitable principle to protect women 
who marry foreigners in ignorance of their husband’s family 
custom, personal law, or religious disabilities. Chetti v. Chetti, 
(1904) P.D. 87, Ex parte Mir Anwaruddin, (1917) 1 K.B. 634; 
Sottomayor v. De Barros, (1877) 3 P.D. 7—referred to. The 
legal recognition of a custom in British India depends upon 
its antiquity, certainty and uniformity. Rama Lakshmi v. Siva- 
nantha, (P.C.) 14 M.I.A. 570—referredto. As to antiquity, or the 
period of ‘‘legal memory ’”’, a British Court need not extend its 
inquiries beyond its own establishment. Moreover a series of 
legal decisions confirming a custom is cogent evidence that such 
custom has the force of law. In re Garusudh, 27 I.A. 328 ; 
Fianutullah v. Pir Baksh, 15 Cal..233 ; Nalla Thambi v. Mella 
Kumara, 7 Mad. H.C.R. 306—referred to. The Chinese Custom, 
above. referred to, satisfied all these tests. A custom imported 
into British India by a foreigner has been recognised by a British 
Indian Court. Metlathi v. Subbaraya, 24. Mad. 650—referred to. 
Indian emigrants to other parts of the British Empire have had 
their personal law recognised in principle in their new domicile. 
Abdurahim v. Halimabai, 43 1.A.35 ; Bartlett v. Bartlett, (1925) 
A.C. 377—+eferredto. Butforthe decision in Ma Yin Mya’s case 
as to Burmese Buddhist law controlling all Buddhists, the present 
case could well come under sub-section (2) or (3), of s. 13 of the 
Burma Laws Act, and may be dealt with in accordance with 
justice, equity and good conscience. The case on principle has 
much affinity with the decision in Maung Chit Maung v. Ma Yait, 
41 1.A.553 ;11 L.B.R.155. : 


Cuan Pyu v. Saw Sin AND OTHERS bee 623: 


Civit ProceuprE Cope 1882,SECTION 556... | ies ae 612. 
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Crvit Procepure Cope (Act V oF 1908), s. ro—Common issue not 
sufficient for stay—Subject matter of the suits must be same to stay 
suit—Claim of second suit arising subsequent to that of first 
suit—First suit forpossession.ofland, second suit for mesne profits— 
Applying for leave to appeal or obtaining leave to hae to 
Privy Council does not amount to pendency of appeal. Held, 
that a suit cannot be stayed under s. 10 of the Civil Procedure 
Code if the subject matter of the second suit was different from 
that of-the first suit, notwithstanding that there is a common 
issue in both the suits. So also if the second suit relates to mesne 
profits which accrued subsequently to the institution of the prior 
suit which related to title and possession of the land, the second 
suit cannot be stayed. Chowdhury v. Midnapur Zamindary 
Company, 27 C.W.N. 772; N.K.L. Kubaran v. P.K. Koman 
Nair, 48 M.L.J. 251 ; Wahidunnisa v. Zamin Ali, 42 All. 2go— 
referred to. Held also, that the mere applying for or obtaining 
leave to appeal to the Privy Council cannot of itself amount to 
the pendency *of~an “appeal till such appeal is aceanlty filed. 
Nainappa v. Chidambaram, 21 Mad. 18—referred to. 


Ma Kuo U anp OTHERS v. MAuNG BA SEIN AND ANOTHER . 775° 


Civm. Procepure Cope (Act V oF 1908), s. 13 ()—Suit based on a 
foreign judgment—‘ Judgment on the merits,’ meaning of—Due 
service of summons—Ex parte judgment without evidence. Plaintiff 
obtained an ex parte judgment against the defendant, a British 
Indian subject, on his promissory-note in the Supreme Court at 
Singapore. Defendant at the time of executing the note was resid- 
ing and carrying on business in Singapore, but at the date of the 
institution of the suit he had ceased to be a resident of Singapore 
and was residing in Rangoon where he was tendered the 
summons which he refused. Defendant did not at any time 
appear in the Singapore suit. The Supreme Court can entertain 
suits irrespective of the status and residence of the defendant if 
the cause of action arose wholly within its jurisdiction. According 
to its rules, defendant was held duly served, and judgment was 
entered as a matter of course in favour of the plaintiff on the 
pleadings, without the plaintiff being called upon to prove his case. 
Plaintiff filed his suit in Rangoon on this foreign judgment against 
the defendant. Held, that such an ex parte decision passed without 
evidence is not a judgment on the merits within the meaning of 
s. 13 (b) of the Civil eet Code, and therefore the plaintiffs 
suit failed. Mahomed Kassim and Company v. Seeni Pakir, 50 
Mad. 261—followed. C. Burnv. Keymer, 7 L.B.R. 56 ; Ishri 
Prasad v. Sri Ram, 25 A.L.J.R. 887—distinguished. Keymer Vv. 

Visvanatham Reddi, 40 Mad. 112—,eferred to. 


A.N. Appui. RAHIMAN v. J.M. MAHOMED ALI ROWTHER ... 552- 


Civit Procepure Cope (Act V oF 1908), ss. 63 AND 73—Rateable 
distribuiion—Moneys attached by High Court and Small Cause 
Court creditors—Moneys paid into High Court—Whether all 
creditors to share rateably without Small Cause Court Sees 
applying to High Court prior to the receipt of the money—High Cour 
to determine all claims. Creditors of a judgment-debtor in te 
Smail Cause Court of Rangoon attached a sum of money deposited 
by the judgment-debtor with a Club. A High Court creditor of 
the judgment-debtor also attached the same sum. ‘The money 
was paid into the High Court, Held, that under the provisions 
of s. 63 of the Civil Procedure Code, the High Court alone could 
determine all claims tothe money. S.73 must be read in conjunc- 
tion with s. 63 of the Code, and under the circumstances of the 
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case the High Court must be deemed to hold the assets on account 
of the Small Cause Court also,;.and thereforeall the creditors were 
entitled to a rateable distribution. The decree-holders in the 
Smal! Cause Court need not in such a case make an application to 
the High Court for execution before the receipt of the assets. 
Clerk v. Alexander, 21 Cal. 200—referred to. Krishnashankar v. 
Chandra Shankar, 5 Bom. 198—distinguished, 

Kwai Tonc Kee v. Lim CnHaunc GHEE ne 


Crvit ProcepureE Cope (Act V oF 1908), s. 73—Order for rateable 


Civit PROCEDURE CODE, SECTION 92 are 


distribution not a ministerial act—Order revisable by High Court 
under s. 115 of the Code—No inquiry as to ownership of property 
necessary when ordering rateable distribution. An order made 
under s. 73 of the Civil Procedure Code is not a ministerial and 
non-judicial act of a Judge... The High Court can therefore 
interfere with such an order on tévision. In passing an order for 
a rateab!e distribution, a Court is not bound to inquire as to whom 
the property belongs. Shankar Sarup v. Mejo Mal, (P.C.) 23 All. 

313—referred to. Bibi Uma v. Rasoolan, 5 Pat. 445 ; S. Pillai v. 

Arunachellam, 40 Mad. 84.1—dissenied from. 


S.A.S. CHETTYAR FirM v.S.V-A.R.A. FIRMAND OTHERS — ese 


‘Civit ProcepurE Cope (Act V oF 1908), s. 92—Alteration or modifica- 


tion of scheme—Regular suit essential—Mere application, whether 
authorised under scheme or not insufficient—Consent of Government 
Advocate essential. A scheme settled by a District Court for the 
management of a pagoda gave no power to the Court to vary the 
scheme on mere application. Nevertheless on the application of 
the trustees the Court varied the scheme as to the tenure of office 
and moze of appointment of trustees. Held, that where a scheme 
has been framed under s. 92 of the Civil Procedure Code, it can- 
not be altered or modified except by a regular suit filed by the 
Government Advocate or by interested parties with the consent 
of the Government Advocate im-accordance with the provisions 
of s. 92 of the Act. Veeraraghavachariar v. The Advocate 
General of Madras, 51 Mad. 31—followed. 


U Po Maunc AND OTHERS v. U TuN PE AND OTHERS 


Cryi_ PrRocepurE Cope (Act V oF 1908), ss. 100, ror—Second appeal 


under the Code an issue of law only—Findings of fact of the first 
Appellate Court cannot be questioned on second appeal. Under 
the provisions of ss. 100, 101, second appeals lie only if the decision 


' is contrary to law or if the decision fails to determine some 


material issue of law or if there is any substantial error or defect 
in the procedure. S. 100 says nothing about the findings of fact, 
concurrent or otherwise, and therefore the finding of the first 
Appellate Court upon a question of fact is final, if that Court had 
before it evidence in support of the finding, however unsatisfactory 
it might be if examined. Durga v. fewahir, (P.C.) 18 Cal. 23 ; 
Pertap v. Mohendranath, (P.C.) 17 Cal. 291; Ramgopal v. 
Shamskhaton, (P.C.) 20 Cal. 93—referred to. 


Ma Pyuvu vw. K.C. Mirra 


Civi. PRocEDURE CODE, SECTION 105 (2) ai es 
‘Crvm. Procepure Cope (Act V oF 1908), ss. 105, 109—Decision of High 


Court upon a cardinal issue in a suit which cannot be questioned 
again whilst that decision stands ts ‘final’—Period for leave'to appeal 


to o Privy. Council against ‘ final order.’ if expired, no leave to abpeal 
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can be given in respect of such order along with other points decided 
subsequently in the case. Pilaintiff-respondent filed a suit in a 
District Court claiming a right of pre-emption under Mahomedan 
Law. The District Courtsdismisséd'the suit on the ground that 
such right did not exist in Burma. In October 1925 the High 
Court on appeal held that the right of pre-emption did exist and 
reversing the decision of the District Court remanded the case for 
trial. Plaintiff won the case on the merits and the High Court on 
appeal confirmed the decision in May 1927. Defendant applied 
for leave to appeal-to His Majesty in Council not only against 
_ oint decided in May 1927, but also against the point decided 

ctober 1925. Held, that assuming that the provisions of s. 
oe of the Civil Procedure Code did not apply to appeals to His 
Majestyin Council, sttill the question as totheright of pre-emption 
was a cardinal issue between the erie and was finally decided in 
October 1925 and was a ‘ final order’ within the meaning of s. 
109 (a) of the Code. ...Petitioner,could.then have applied for leave 
to appeal to His Majesty in Council within the period of limitation 
allowed. This question of the right of pre-emption was not in 
dispute when the case was finally decided in May 1927, 
and petitioner could not raise the point over again in applying © 
for leave to appeal against the points decided in May 1927. 
Ahmed Husain v. Gobind Krishna, 33 All. 391 ; Venkataranga v. 
Nara.imha, 38 Mad. 509 ; Rahimboy v. Turner, 18 1.4. 6—referred 
te. 


SyeD Kuan v. SYED EBRAHIM... _ oe 169 


Civit ProcepuRE CODE, SECTION 109 wes eae sas 703 


Civit Procepure Copg(Act V oF 1908), s. 109 (c)—‘Fit case for appeal 
to His Majesty in Council, meaning of —Case of private importance 
to one party only and not of appealable value not fit for certificate. 
Where a case fulfils the requirements of section 110 of the Civil 
Procedure Code, the petitioner is entitled to certificate for appeal 
to His Majesty in Council, but if the amount or value of the sub- 
ject-matter on appeal is below the appealable value, then the case 
must be otherwise a fit one for appeal. Section 109, clause (c) 
contemplates cases where there are questions, for example, re- 
lating to religious rights and ceremonies, to caste and family 
rights or such matters as the reduction of the capital of companies 
as well as questions of wide public importance in which the 
subject-matter in dispute cannot be reduced into actual terms of 
money. An applicant in a defamation case where the value is 
below Rs. 10,000 cannot claim the certificate though the case may 
be of great importance to himself, if it is not of great importance 
to the public or to the other party. Banarsi Parshadv. Kashi 
Krishna, 28 I.A. 11 (P.C.); Radhakrishna Ayyar v. Sxaminatha, 
48 I.A. 3 (P.C.)—referred to. 


Maunc Ba THAN v. THE District CouNcnh. oF Pecu a6 43 
Crvit PROCEDURE CODE, SECTION 141 rey Per is 563 
Crvit PROCEDURE CODE, SECTION 145 (c) ase ane site 474 


Civit Procepure Cope (Act V oF 1908), s. 151 ; O. 9, R.6 ; O. XVII, 
RR. 2 AND 3—‘‘ Appearance’”’ of party, meaning of —Application of 
rule 3—Partial evidence led on both sides, effect of—Decree, when is 
ex parte, Defendant had led some evidence, the burden of 
proof being on him, when the case was adjourned by the Court 
to another date for further hearing. On this date the parties and 
defendant’s witnesses were absent, but the pleaders of both 
parties were present. Defendant’s pleader applied for an 
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adjournment which being refused, he withdrew from the case. 
‘The Court examined twowitnessés ‘for the plaintiff'and reserved 
judgment which later was delivered in plaintiff’s favour and in 
which the merits of the case were discussed. Defendant applied 


to have the ex parte decree set aside but failed. He appealed to’ 


the District Court against the decree as also against the order on 
his application to set aside the decree. The District Judge dis- 
missed the latter appeal on the ground that O. XVII, r.2, of the 
Civil Procedure Code did not apply, but in the regular appeal he 
set aside the decree and remanded the case for further hearing 
and disposal on the merits, on the ground that rule 3 did not 
apply. The merits of the trial Court’s judgment were not dealt 
with. Plaintiff alone appealed to the High Court. Held, that 
O. XVII, r. 3 can be applied only when the hearing has been 
adjourned at the instance of a party who subsequently .makes.the 
default. In the circumstances of the case and on the withdrawal 
of the defendant’s pleader, rule 2 app!ied, and the case came under 
O. IX, r. 6. A plaintiff cannot obtain a decree, even though 
ex parte, without evidence. In this case the defendant had led 
some evidence, the burden of proof being on him, but the plaintiff 
was entitied to rebut such evidence. Notwithstanding therefore 
evidence being taken on both sides, the decision was an ex parte 
one under O. XVII, r.2 read with O. IX,r.6. Maung Pwayv. 
Saya Pe, 4 Ran. 408—referred to. 


E. Myinev. T. Korr oes la be 


Civi_ Procepure Cope (Act V oF 1908), s. 151, O.9. RR. 9 AND 13 3 


O. 232—Permission of Court necessary to file fresh suit—Restoring 
sutt or setting aside ex parte decrse—Provision of O. 9 and the law 
of limitation to be complied with—Inherent power of the Court, 
when it may be exercised. Held, that a person cannot withdraw a 
suitoran application reserving to himself the right to bring afresh 
one ora similar one. What he ought to do is to usk for leave to 


withdraw it with permission to bringafresh one. Held, alsy,.that , 


whilst a party cannot invoke the aid ofs. 151 of the Civil Procedure 
Code to restore a suit or to set aside an ex parte decree, when he is 

unable to comply with the provisions of Order 9, and the law of 
limitation, the Court has inherent power to restore a suit or to set 
aside an ex parte decree, under the special circumstances of a case. 
Ajodhya v. Mussamat Phul Kuer, 1 Pat. 277; Neelaveni v. 

Narayana, 43 Mad. 94—distinguished. 


U E Maune v. P.A. R.P. CHETTYAR FIRM 


Civit Procepure Cope (Act V oF 1908), O. 2, R. 2—Previous suits 


for arrears of int erest—Subsequent suit for principal on mortgage, 
when due—Power of sale if interest in arrears, effect of —Absence 
of right to sue for principal on default of payment of interest does 
not debar the suit for principal when due. A mortgage deed relat- 
ing to Rangoon property in the English Form with the power of 
sale provided for the repayment of the principal amount in five 
years and for monthly payment of interest. The power of sale 
was to be exercised if the principal amount, when due, was not 
paid afterthree months’ notice or if at any time during the continu- 
ance of the security interest amounting to Rs. 500 was in arrears 
and unpaid for three months. The mortgagee had filed suits 
against the mortagagor for recovery of interest. After the expiry 


of five years he filed a suit for his principal amount and arrears of . 


interest. . The mortgagor contended that by virtue of the power of 
sale a right of suit on the mortgage for the principal amount had 
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arisen when the mortgagee filed his last suit for interest alone and 
that therefore he was precluded from filing the present suit under 
the provisions 6f'O. 2, r. 2 Of the Civil Procedure Code. Held, 
that there was no clause in the mortgage stating that if the interest 
is in arrears to the extent of Rs. 500 for more than three months, 
the mortgagee could call in the principal amount also, and more- 
over the power of sale on account of arrears of interest only 
entitled the mortgagee to exercise the power himself and not 
through the agency of the Court. There was no right to sue for 
the principal amount until the five years elapsed, hence the suit 
was not barred. Gokul Dass v. Eastern Mortgage and Agency 
‘Company, 33 Cal. 410 ; Webb v. Macpherson, 31 Cal. 57—referred 
to. Edwardsv. Martin, L.J.R.25 Ch.284—distinguished. 


E. H. Joseprv. A. P. JosePH as viata ‘a 


*Crvit ProcepureE Cope (Act V oF 1908), O.2, R. 2—Res judicata— 


Rangoon Rent Act (Burma Act II of 1920), ss. 1 (4), 12,19 (1)— 
Limitation Act (IX of 1908), s. 14——Advocate’s erroneous admission 
on point of law not binding on client as res judicata—Furnished 
premises not within the purview of the Rangoon Rent Act— 
Separate suitsin case of different causes of action. Plaintiff- 
appellant gave defendants a lease of two years from the 23rd 
October 1919 till his return to Rangoon of his stall and its furniture 
on a rent of Rs. 90 per month and on payment of the daily rent 
(which was then Rs. 1-4) of the premises to the Company to 
whom it belonged. Plaintiff himself was a daily tenant of the 
Company but in practice a tenant was not asked to vacate as long 
as he paid rent, and an assignee of a tenant was similarly treated. 
Defendants carried out their agreement up to 22nd October 1922 
when they ceased to pay the plaintiff and on roth December 1922 
they induced the Company to determine the plaintiff’s tenancy and 
to give them the tenancy at the daily rent of Rs. 4-4. Plaintiff on 
his return to Rangoon got the Company to recognise him as its 
tenant on arentof Rs.4perday. Plaintiff gave notice to defend- 
ants to vacate-and*onthe-4th'July 1923 instituted a suit against 
them in the High Court claiming possession, Rs. 630 as rent from 
the 23rd October 1922 to the 23rd May 1923 (date of expiry of 
notice), Rs. 90 for compensation from the 23rd May 1923 for one 
month. On 4th August 1923 he amended his plaint by claiming 
Rs.720 (the aggregate of Rs. 630 plus Rs. 90) as mesne profits. 
The Court gave a decree in favour of the plaintiff for possession, 
for Rs. 630 as rent and compensation at the rate of Rs. go till 
possession was given. The Appellate Court confirmed the decree 
on the 30th March 1925 except that its decree was silent as to 
compensation and it disallowed the item of Rs. 630 on the ground 
‘that under the provisions of section 12 of the Rangoon Rent Act, 
1920, plaintiff could not recover rent without the RentController’s 
certificate. At the hearing of the appeal plaintiff’s advocate 
admitted that the rent was not recoverable without such a certi- 
ficate. Defendants gave up possession to the plaintiff on the 30th 
of March 1925. 'Theyhad paid the Company the daily rent of Rs. 
-4~4 up to the roth February 1923, the date on which the Company 
recognised plaintiff as tenant. From the 23rd May 1923 to the 
17th July 1923, plaintiff paid the Company Rs. 4.a day or in all Rs. 
.224 whilst the defendants werein possession. From the 18th July 
1923 to 30th March 1925 the Company refused to take rent from 
either party but after defendants gave up possession, the Company 
received Rs. 2,488 from the plaintiff for the said period. Plaintiff 
now sued (z0th February 1927) the defendants for Rs. 3,750 
-made up of (1) Rs. 630 rent from 10th February 1923 to 22nd May 
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1923 ; (2) Rs. 408 for'‘ambunt»paidby plaintiff to the Company 
for the period from the roth February 1923 to 22nd May 1923 3 
(3) Rs. 224 for amount paid by plaintiff to the Company for the 
period from 23rd May 1923 to 17th July 1923, and (4) Rs. 2,488 
for amount paid by plaintiff to the Company for the period from 
18th July 1923 to 30th March 19235 ; all at the rate of Rs. 4 a day. 
The trial Court dismissed the suit on the ground of limitation 
and under the provisions of O.2, r. 2 of the Civil Procedure Code, 
and also as res judicata. Plaintiff appealed. Held, that the 
plaintiff’s suit was not barred as under the provisions of section 14 
of the Limitation Act limitation remained in suspense through- 
out the period of his first suit and of the appeal therefrom. 
Lakhan Chandra v. Madhusudan, 35 Cal. 209; Nrityamonz 
Dassiv. Lakhan Chandra, 43.Cal. 660—followed. Held, further, 
that section 1 (4) of the Rangoon Rent Act, 1920, which 
prevented recovery of rent after the expiry of the Act, which was 
not recoverable during the continuance of the Act, did not apply in 
this case. The rent of Rs. 630 was not for the stall but for the 
furniture (which included electrical fittings) and the Act did not 
apply to such rent. Held, also, that the admission of plaintiff’s 
advocate on appeal was an erroneous one on a point of Jaw which 
did not bind the plaintiff and did not operate as resjudicata. Beni 
Pershad v. Dudhnath, 27 Cal. 156.{P.C.) ; Tagore v. Tagore, 18 
W.R. 359 (P.C.)—followed. Held, further, that the rest of the 
plaintiff’s claim (except a sum of Rs. 172 in the item of Rs. 224 
which should have been included in the former suit and therefore 
was now barred) was not affected by the Rangoon Rent Act, nor 
barred as res judicata nor under the provisions of O. 2, r. 2 of the 
Civil Procedure Code. These claims were not rent, they did not 
arise from any cause of action in the former suit and they arose 
owing to the wrongful conduct of the defendants in procuring 
themselves to be recognised by the Company as its immediate 
tenants. This arrangement did not come within the purview of 
the Rangoon Rent Act, and the defendants under their agreement 
with the plaintiff were bound to pay thé daily rent whatever it was. 


G. BHANDARI v, NIHALCHAND AND OTHERS. eee 


Civit Procepure Cope (Act V oF 1908), O. 8, RR. 9 AND 10—Party’s 


Civi. PRocEDURE CopE, ORDER9,RULEQ ... wie 


failure to file written statement—Pronouncement of judgment with- 
out evidence. Held, that where a party fails to present his written 
statement on the date fixed by the Court for such purpose, the 
Court cannot pronounce judgment against him forthwith. 
Plaintiff must prove his case by evidence O.8, r. 10, of the Civil 
Procedure Code allows a Court to pronounce judgment against 
a party only when that party fails to produce a written statement 
demanded under O. 8, r. 9. In the latter case the Court has 
materials on which it could form a judgment. 


A. K. Moopan v. A. KARUPANA ... Sais sae 


Civit ProcepureE Copr, ORDER 21, RULE 2; NON-CERTIFICATION, 


EFFECT OF sts : $85 


Civit Procepure Cope (Act V oF 1902), O. 17, RR. 2. AND 3— 


Absent party when entitled to reopen case—Decision on the merits— 


Adjournment not at the instance of a party. After several adjourn- — 


ments, the trial Court fixed a date for peremptory hearing. 
Defendants, on whom the burden of proof lay, and their advocate 
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were absent when the case was called. The Court ordered that 
the case should proceed without reference to the defendant’s 
witnesses. Later defendants appeared and were told they could 
cross-examine plaintiff’s witnesses, but not lead any evidence of 
oftheir own. They declined and the Court purported to give a 
decision on the merits of the case. Held, that under such circum- 
stances, where there was no adjournment at the instance ofa party, 
the Court should have proceeded under O. 17, rule 2, and not 
under rule 2, of the CivilProcedure Code, soastoenablethedefeu- 
dants to apply to set aside the ex parte decree. Enatullav. Fiban, 
41 Cal. 976 ; Phul Kuar v. Hashmatullah, 37 All. 460; Ram 
Adhin v. Ram Bharose, 47 All. 181 ; Ram Charan v. Raghubir, 
45 Ail. 68 ; Ratanbaiv. Shankar, 46 Bom. 1026 ; Sukku v. Ram 
Lotan, 41 All. 663—~eferred to. 


CHANDANAM AND OTHERS v. A.M.C.P. SAmsuGANY AND 
OTHERS se ose ese 


Civiz ProcepurE Cope (AcT V oF 1908), O. 2, R. 2 (2)—Failure of 
decree-holder to appear and contest application for certification of 
payment—Judgment-debtor not entitled to certification unless sctis- 
Factory proof of payment produced. Where on an application by the 
judgment-debtor for certification of payment towards the decree, 
thedecree-holderdidnotappearto show cause against certification, 
it was urged that the Court was bound to certify the payment 
without requiring proof ofit. Held, that the Court is not bound, 
whether the decree-holder appeared or not to showcause, torecord 
payment unless it is satisfied that such payment has been made. 


Maunc Cuit PE AND TWO v. P.N.L. NARAYAN CHETTIAR 


Crvit Procepure Cope (Acr V oF 1908), O. 21, RR. 89, 92— 
Limitation Act (IX of 1908), Sch. 1, Art. 166—Requisite deposit 
less by a very small amount, effect of —Delay of one day in making 
deposit, effect of —Strictness of the provisions of the Code. Held, that 
where an application is made under the provisions of O. 21>r..89 
of the Civil Procedure Code to set aside sale on deposit, a verv 
small shortage of the amount required to be deposited may be 
disregarded and will not vitiate the deposit but even a day’s delay 
in making the application or the deposit beyond the period of 30 


days trom the date of sale cannot be disregarded. The provisions - 


of O.21, rr. 89 and 92 are strict. 


Mouamep Cassio v. A. J. Davip 


Crvit. ProcepuRE CoDE, ORDER 21, RULE 90 
Civit PRocepurE Copg, O. 21, RR. 91, 92,93 


Crvit ProcepuRE CoDE, ORDER 23, RULE 3, WHETHER ADJUSTMENT 
OF A PRELIMINARY MORTGAGE DECREE COMES UNDER... iste 


Civit ProceDuRE Cope, ORDER 34, RULE I 
Civit PRoceDURE CODE, ORDER 38, RULE 3 


Crvit Procepure Cope (Act V oF 1908), O. 41, R. 17—Non-appearance 
of appellant—Dismissal of appeal for default—Dismissal of appeal 
on meritsillegal—Civil Procedure Code (Act XIV of 1882), s. 356— 
Difference in wording—Court’s power to adjourn appeal. Where 
an appellant or his advocate does not appear when the appeal is 
called on for hearing, the Court should, if it thinks fit, dismiss the 
appeal for default of appearance, butnot dismiss the appeal on the 
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merits. 'The wording of O.41,r. 17 of the Code is not the same 
as the wording of the corresponding s. 556 of the old Code, but it 
does not give the Court power to go into the merits of the appeal. 
It enables the Court to adjourn a case if itthinks fit. Muhammad 
v. Manavikrama, 45 Mad. 882—followed. 


BASUDEV v. BIDESHI AND ANOTHER ~~ see ea 
-Crvit PROCEDURE CODE, ORDER 41, RULES 20, 33 ies Sis 
CIvIL PROCEDURE CODE, ORDER 43, RULE 1(w) ow ive 
-Crvit PROCEDURE CopE, ORDER 46, RULEI ... cs “es 
Civii PROCEDURE CODE, ORDER 47, RULES I AND .«.- 3s scnees sone 
CLAIM OF RIGHT, HOW FAR A DEFENCE IN A THEFT-CHARGE ... ee 
(CO-DEFENDANTS, res judicata AS BETWEEN aes =O Per 
CoLOURABLE IMITATION, WHAT AMOUNTS TO fet aes 
- CONGENITAL IDIOT NOT BARRED FROM INHERITANCE aes ees 
CONSIDERATION AND GOOD FAITH ONUS OF PROOF IN PROCEEDINGS 
UNDER SECTION 55. PRESIDENCY TOWNS INSOLVENCY Act ee 
CONSIDERATION NECESSARY FOR AN AGREEMENT TO ACCEPT LESS THAN 
WHAT IS DUE AND PAYABLE me eae ane 
CONTEMPORANEOUS ORAL AGREEMENT TO REPURCHASE WHEN PROOF 
ADMISSIBLE ies sss eis Lae eae 


“CONTEMPT OF Courts Act (XII or 1926)—Publicaiion of prejudicial 
comments on a case pending trial is coniempt of Court—Printer’s 
responsibitity cannot be evaded by  coniract—Fournalist’s 
responsibility. Held, that the publication of comments on a case 
which is pending trial in a Court amounts to contempt of Court if 
the comments are such as are likely to prejudice the.administra- 
tion of justice in the case. A printer cannot escape liability 
imposed on him by law by alleging a contract with the owner of 
the press that he was not to be responsible for the contents of 
the publication. A journalist should acquaint himself with his 
duties and liabilities. Youth and inexperience or a subsequent 
apology would not be an excuse as a rule. 


KinG-EMPEROR v. MAuNG Tin Saw AND ONE 


“CONTRACT FOR Rice, CONSTRUCTION OF—Seller’s option to deliver pro- 
duce of one of specified mills—Seller’s own mill not specificaliy men- 
tioned—Desiruction of seller’s mill by fire before issue of milling 
notice—Refusal of seller to supply from any of the other mills— 
Option clause, construction of. Plaintiff-respondents sued defend- 
ant-appellants for damages for breach of their contact to supply 
tice. ‘The contract was embodied in the standard form 
of bought and sold notes for rice contracts in Rangoon. 
The last clause enabled the sellers to deliver rice of the 
milling of some twenty named mills in which however their own 
mill was notincluded.. ‘There were some clauses which possibly 
indicated that the sellers could deliver the produce of their own 
mill. One of the clauses exempted the sellers from liability to 
deliver in case of accident to machinery. Before the issue of any 


milling notice the seller’s mill burnt down, and they failed to give. 


delivery. They contended that their contract was primarily to 
deliver rice from their own mill, and, that having burnt down, they 
“were exempted from liability. "The last clause merely gave them 
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an additional option to supply rice from any of the specified mills 
but they were not bound to exercise that discretion. The trial 
Court held that the sellers were liable for the breach of contract on 
the ground that the contract was not restricted to the produce 
of the seller’s mill. Defendants appealed. Held, ( Ormiston, J. 
dissenting) that the contract was one for the sale of rice 
which the appellants having failed to deliver, rendered them 
liable in damages. It was not a contract to sell rice of their 
own milling, and even assuming they could deliver rice from their 
own mill (Carr, J., doubting this), its destruction before issue of 
any milling notice ‘relating to this particular mill, did not exempt 
the appellants from delivering rice from any of the specified mills. 

Arracan Company, Limited v. Hamadanee & Co., 11 B.L.T. 

63—distinguished. 


Wor Mou Lone & Co. v. Tue JAPAN CotTron TRADING 
Company; LTp. ... sa eo ye 


ContTRACcT ACT, SECTIONS 11 AND 247 rc Pre 


Contract Act (IX or 1872), ss. 63, 25—Remission of performance of 
contract—Bare agreement to take less than what 1s due invalid for 
want of consideration—Oral evidence to prove satisfaction of claim 
admissible. Held, thatabare agreement totake less than what 
is due on a monetary claim (without any actual payment being 
made) or merely to give time for such payment, is void without 
consideration. S.63 of the Indian Contract Act does not override 
the necessity for consideration for an enforcible agreement, and 
deals only with actual remission of performance. Oral evidence 
to show satisfaction of a claim is admissible. 


MaAunc Pu aND Two oTHERS v. Maunc Po THANT AND 
Two ... was Sie “ict a 


CONTRACT ACT, SECTION 23—FORBIDDEN TRANSACTIONS ... 
(CCONTRACTOR’S TEST NOT APPLICABLE TO RACE COURSE ASSESSMENT 
Cons?PIRACY, CONTENTS OF THE CHARGE FOR THE OFFENCE OF 


Copy OF ORDER, TIME TAKEN IN OBTAINING TO BE EXCLUDED IN INCOME- 
TAX REFERENCES FOR LIMITATION PURPOSES ose eve 


CoRROBORATIVE EVIDENCE, ADMISSIBILITY AND VALUE OF—Evidence 
Act (1 of 1872), section 157—Substaniive evidence, necessity of — 
First information reports and other reports. Held, that unless 
there is substantive evidence before the Court first information 
reports and other reports by a witness cannot be used in corrobo- 
ration. Held, accordingly, that where the prosecution witness 
gives a different account in evidence before the Court, his previous 
reports cannot be admissible as corroborative evidence against 
the accused. Kyaw Zan Hla v. King-Emperor, Criminal Appeal 
No. 452 of 1927—distinguished. 


Kinc-Emperor v. NGA HLAING ... one vr 


Costs INCURRED IN UNSUCCESSFUL APPLICATION FOR REMOVAL OF 
ATTACHMENT—Recovery of such costs in declaratory suit—Special 
reasons for disallowing such costs. _ Held, that where a claimant’s 

application under the provisions of the Civil Procedure Code for 
removal of attachment on his property has been dismissed, he can 


claim in his declaratory suit,in addition to the declaration, tne costs . 


he has incurred in the miscellaneous proceedings... If successful, 
he is entitled to them, unless, on account of his own default or 
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other good cause, he ought not to be allowed those costs. 
Howat Chetty v. Nga Pyi, (1904266) U.B.R2{Civil Pro.) 18 
—followed. 


V.E.R.M. Firm v. Maunc Po Kyone eve owe 408 


Court Frees Act (VII oF 1870), s. 8, ART. 1 OF First SCHEDULE ; ART. 
17 (iv) oF SECoND ScHEDULE—Court-fee on appeal by Government 
against award by Court under Land Acquisition Act. Held, that 
an appeal by Government against an award of a District Court 
under the Land Acquisition Act is taxable under s. 8 of the Court 
Fees Act or else under Art. 1 of the First Schedule of the Act. 
Art. 17 (iv) of the Second Schedule of the Act does not apply in 
such a case. Kasturi Chetty v. Deputy Collector, Bellary, 21 
Mad. 269—+veferred to. Secretary of State for India v. Basan Singh, 
(1913) P.R. Civil No. 57—dissented from. 


SPECIAL COLLECTOR OF RANGOON wv. Ko Zt NA AND OTHERS 281 


CouRT-FEE ON APPEAL FROM ORDER PASSING FINAL DECREE FOR SALE 
IN MORTGAGE suIT—Adjustment of preliminary mortgage decree 
not an adjustment of suit within the meaning of O. 23, r. 3 of Civil 
Procedure Code (Act V of 1908)—Effect of non-certificatton under 
O. 21,7.2 3; O. 84,7.5. Held, that where an appeal is preferred 
against an order which is an order for-a final decree for sale in a 
mortgage suit, such appeal must be against the final decree itself 
and not against the order as an order,and consequently the appeal 
must be stamped ad valorem. Where a mortgage decree-holder 
applies for a final decree for sale of the mortgaged property and 
the judgment-debtor urges that the decree-holder had allowed 
him an extension oftime for payment, eld that such an agreement 
would amount to an adjustment of the preliminary decree and 
could not be recognized by the Court that:is bound to pass the 
final decree for sale in terms*of the preliminary decree, unless the 
adjustment was certified to the Court under Order 21, rule 2, of 
the Civil Procedure Code within the prescribed time. The 
alleged agreement cannot be regarded as an adjustment of a suit 
within the meaning of Order 23, rule 3, of the Civil Procedure 
Code. BajrangiLalv.Mahabir,25 All. 476 ; fankibaiv. Chimna, 
22 Bom. L.R. 811—/ollowed. 


AHMED RAHMAN AND FOUR wv. L.A.A.R. CHETTIAR sie 285 


CoURT-FEE ON APPEAL BY GOVERNMENT AGAINST ORDER OF COURT 
ON REFERENCE UNDER LAND ACQUISITION ACT “5 was 281 


Court-saLE—Highest bidder for immoveable property—Sale when com- 

plete—Fall of the hammer—Acceptance by Court-o fficer essential— 
Bid on fall of hammer is still an offer—Civil Procedure Code (Act 
V of 1908), O. 21,r. 84. ‘The highest bidder at a Court-sale of 
immoveable property becomes the purchaser thereof not when the 
bid is accepted by the fall of the hammer, but when the presiding 
officer of the Court has accepted the bid and declared the bidder to 
be the purchaser. The Court can accept or reject the bid which 
is still an offer when the hammer falls, and likewise the bidder is: 
at liberty to withdraw this offer untilthe Court has accepted it in 
the above manner. Jaibahadar v. Matukdhari, 2 Pat.. 548— 
referred to. 


AFAZUDDIN v. HOWELL AND OTHERS aes sam 609 


COURT’S PERMISSION ‘TO ADMINISTRATOR TO SELL DOES NOT IMPLY 
PERMISSION TO MORTGAGE ... ose eee wee 
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PAGE 


CUSTOMARY RIGHTS AGAINST ANOTHER PERSON OVER GOVERNMENT 
LAND, HOW ACQUIRED oes eve ae ane 456 


CRIMINAL PROCEDURE CODE, SECTION 145, ACTION UNDER WHETHER 
A BAR TO JURISDICTION OF CIviIL COURT UNDER SECTION 9, SPECIFIC 
Reiser AcT sas ins cas ses sa 667 


CRIMINAL PROCEDURE CoDE (Act V oF 1898) s. 162—Wiéitnesses’ state- 
menis to the police—Record of statements in police diaries—Right 
of accused to obtain copies of such statements. If a police officer 
records statements of witnesses in his diary or inserts them in his 
diary from original notes which he destroys, the accused is enti- 
tled to ask the Court to refer to them and, subject to the proviso of 
s. 62 of the Criminal Procedure Code, he is entitled to copies of 
the statements for the purpose of contradicting such prosecution 
witnesses. wae 


Sapte ts cate 


SuLAIMAN MOHAMED BHOLAT v. KING-EMPEROR 535 672 


CRIMINAL ProcEeDURE Cope (Act V oF 1808), s. 162—Statements to 
police, how and when may be used in evidence. No witness may 
be asked what he said to the es during an investigation under 
Chap. XLV ofthe Criminal Procedure Code, nor may any police 
officer he asked what a witness said to him during the investiga- 
tion, nor may any bystander.be questioned as to what he heard 
another person say to a police officer during the investigation. 
Provided that, when a witness for the prosecution is being 
examined, if an accused has reason to believe that the statement 
which the witness is making in Court differs from the statement 
which he made to the police, then the accused or his advocate 
may ask the Court to refer to the record of any statement made 
by the witness to the police and if it be found that there is any 
variation between the two statements the defence are entitled to 
a copy of the record of the statement made to the police. That 
copy must then be proved and the witness may be cross- 
examined on that statement under s. 145 of the Evi-dence 
Act and his attention must be drawn to the particular points in 
which his statement in Court differs from the record of the state- 
ment to the police. 


Bana SINGH v. Kinc-EMPEROR ... ane ie 137 


CRIMINAL Procepure Cope (Act V oF 1898) s. 181(2)—Breach of trust, 
offence of—Penal Code (Act XLV of 1860), s. 408—Conversion, 
place of —Place of accounting with the principal deemed to be the place 
where money converted to wrongfuluse. Where the complainant 
residing at Rangoon entrusted certain negotiable securities to 
the accused at Rangoon with instructions to proceed up-country 
and collect the amounts due upon them at various places and to 
account for the receipts at Rangoon, held that the offence of 

‘ criminal breach of trust in respect of the proceeds of such 
collection can be tried by the Rangoon Courts. Gunananda 
Dhone v. Lala Santi Prokash Nanby, 29 C.W.N. 432—followed. 
Ahmed Ebrahim v. Hajee A.A. Ganny, 1 Ran. 56—distinguished. 


Yacoor AHMED v. V.M. AspuL GANNY “9s wee 380 
CRIMINAL PROCEDURE CopE, SECTION I95__... sae oa 578 


CRIMINAL PRocepurE Cope, SECTION 195 (a) LAYING oF A COMPLAINT 
UNDER BY A MAGISTRATE, WHETHER APPEALABLE eee eve 529 
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CRIMINAL PRocEDURE CoDE.4AcT: V. OF, 1898), s. 208—Failure of 
Committal Court to take evidence tendered by the defence an 
illegality. Held, that in committal proceedings, it is essential that 
the defence evidence if tendered, is considered, and that the failure 
to take evidence though tendered is an illegality and more than a 
mere irregularity. King-Emperor v. Channing Arnold, 6 L.B.R. 
129—followed. 


Kinc-EMPEROR v. NGA KHAINGANDONE ... igs 531 


CRIMNAL PrRoceDURE CobE (Act V oF 1898), s. 221—Charge in a con- 
spiracy trial—sSpecific acts of the conspirators whether to be men- 
tioned—Evidence Act (I of 1872) ss. 8, 10 and 11—Previous acts of 
enmity towards a certain person admissible in a charge for conspiracy 
against that person. Held, that a charge for an offence under » 
section 120A (1) of the Indian Penal Code of having agreed to do 
or cause to be done a series ofillegal acts need not set out in all its 
details the specific acts which the conspirators are alleged to have 
agreed to do or to cause to be done. Where the accused was 
charged with having entered into a conspiracy to bring false 
evidence against a certain person, his previous acts of having 
instituted unfounded prosecutions against that person, are admis- 
sible in evidence. Makin v. The Aitorney-General for New 
South Wales, L.R.A.C. (1894) 57 ; Reg. v. Flannigan, 1§ Cox'C.C. 
403 ; The King v. John Bond, 2 K.B.D. (8906) 389 ; Thompson v.' 
The King, L.R.A.C. (1918) 221— referred to.. Daniel O’Connel v. 
Reg., 80 Eng. Rep. 155 ; Reg. v. Parbhudas Ambaram, 2 Bom. 
H.C.R. go—distinguished. 


Hin GYAW AND SEVEN v. KING-EMPEROR .... es 6 


CriminaL Procepure Cope (Act V oF 1898), s. 517—Trial Court’s 
ower to dispose of property on acquittal—Whether Sessions Court 
has jurisdiction to alter such order. The Trial Court acquitted 
the accused on a charge of criminal misappropriation of a pair of 
diamond nagats, but ordered the nagats to be returned to the 
complainant. On appeal against the order, the Sessions Judge 
set aside the order and directed the nagars to be returned to the 
respondent. Held, that the Trial Court had full jurisdiction and 
power as to the disposal of the magats. As the Trial Court had 
acquitted the accused, there could be no appeal to the Sessions 
Court and therefore the Sessions Court had no jurisdiction to 
interfere with the order passed by the Trial Court, nor had it any 
revisional power in the matter. Emperor v. Debi Ram, 46 All. 623, 
In re Khema Rukhad, 42 Bom. 664 ; Russul Bibee vy. Ahmed 
Moosajee, 34 Cal. 347—referred to. 


Maunc Mra Ton v. Ma Kra Zoe Pru eee see 259 
‘CUSTOM WHEN TO BE GIVEN EFFECT TO ASLAW .., see eee 623 


‘CUSTOMARY RIGHT TO RECEIVE ‘‘ WATERFALL’ (YEGYA) FOR CULTI- 
VATION—Owners of adjoining undulating land—Such right not an 
easement under the Indian Easements Act (Act V of 1882)—Act not 
applicable in Burma—Act therefore no impediment to establish 
right by custom. In Burma it is open to a person to establish 2 
customary right to receive a “‘waterfall” (yegya) from an adjoining 
higher land on to his own forthe purposes of his cultivation with- 
out interruption from the owner of the higher land. Such a 
customary right does exist in the dry zone in Burma where the 
land is undulating and where the lower ground is cultivated with 
the aid of a catchment area attached toit. Such aright would not 


be an easement under the Easements Act, but as the Act does not 
apply in Burma, its definitions and its terms do not bind the 
Courts in Burma. 


Maunc CHan NYEIN AND OTHERS v. MauNG PwE AND 
DEATH OF COMPLAINANT AFTER EXAMINATION, EFFECT ON TRIAL FOR 

NON-COGNIZABLE BUT NON-COMPOUNDABLE OFFENCE ... nee 
DECISION ON A CARDINAL ISSUE WHEN TO BE APPEALED AGAINST 


DECLARATION, CLAIM FOR, WHEN SMALL CAUSES SUIT MADE APPEAL- 
ABLE BY ADDITION OF “as ee de 


DECLARATORY RELIEF NOT EXTENDING TO NEGATIVE CLAIMS... 
DECREE AGAINST ADMINISTRATOR NOT EXECUTABLE AGAINST SURETY 


DECREE AGAINST JUDGMENT-DEBTOR ALONE NOT TO BE CONSTRUED 
JOINTLY AS AGAINST SURETY ... ee ee eee 


DECREE, TIME “REQUISITE FOR OBTAINING ‘COPY OF; "WHETHER-TO BE 


ALWAYS EXCLUDED IN COMPUTING LIMITATION FOR APPEAL ‘sak 
DECREE OF CHIEF COURT GOVERNED BY ARTICLE 182 OF THE LIMIT- 
ATION ACT aan om oe ese. ee 
DECREE-HOLDER, FAILURE OF, TO APPEAR AND CONTEST CERTIFI- 
CATION OF PAYMENT, EFFECT OF sea wae ing 


DECREE-HOLDER’s LrapiLity—Wrongful attachment of stranger’s 
property—Civil Procedure Code(Act V of 1908), §. 105(2)——Whether 
ultimately appeal lies on findings on which remand order is based, 
where there is no appeal against remand order. Held, that a 
decree-holder who wrongfully attaches the property of a stranger 
is a trespasser and wrong-doer, and is responsible for all damage. 
Hence where a decree-holder purchases at a Court-sale cattle, 
attached by him as his judgment-debtor’s property and a claimant 


subsequently establishes his ownership of the cattle, the decree- ~ 


holder is liable for their value including the value of an attached 
cow that has died through no fault of the decree-holder. Held, 
also, that the grounds on which an order for remand which has 
not been appealed against cannot be attacked’on a second:appeal 
against the decree passed after the remand. Consequently if a 
District Court on appeal remands a suit for trial on the ground 
that it is not barred by limitation, and if no appeal is preferred 
against the order of remand, the question of limitation cannot be 
raised in the High Court in second appeal against the decree after 
the remand. Bhugwan Dass v. Maung Law Shin, 2 U.B.R. (1897- 
1901) 429; Goma Mahad v. Gokaldas, 3 Bom. 74—followed. 
Mussamat Subjan Bi v. Sheikh Sarriatulla, 3 Ben. L.R. 413— 


dissented from. Maung Po Kaing v. Ma Tok, 1 B.L.J.281; Syed” 


Khan v. Syed Ebrahim, 6 Ran. 169—referred to 
Yan Lin v. MyaT San ... 


DEDUCTIONS FROM FACTS, HicH Court FREE TO MAKE—Negligence, 
what is—Transfers of Government Leases—Search in Regisiration 
office whether necessary —Transfers of freehold land—Purchaser’s 
default in securing all the title deeds—Mortgagee’s position different 
—Purchaser of Government lease—Failure to obtain the original 
lease, or to report to Collector, acts of negligence—Tardy notice of 
title to bona fide purchaser—Estoppel. Respondents bought a 
Government leasehold land from Y by a registered sale-deed. 
They did not obtain the original lease deed from Y and neither 
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reported the purchase to the Collector nor got themselves entered 
in the Collector’s registers as owners of the lease. Y, left in 
possession of the land and the Jease,,surrendered the lease to 
Government and received new leases of portions of the original 
holding. Y sold the lease of one of the new plots tothe appellants 
by registered deed who got this lease transferred in their names in 
the Collector’srecords. After the appellants had nearly completed 
their house on the land, respondents gave notice to them of their 
title and sued them for possession. , The trial Court allowed the 
claim on the ground that appellants were not bona fide purchasers 
as they failed to search in the Registration office and that the 
plaintiffs were not estopped from setting up their title. The 
District Court, relying on the Privy Council case of Tilakdhari v. 
Khedan Lal, 48 Cal. 1, said that notice cannot be imputed in all 
cases from the fact that a document is registered, but held that as 
plaintiffs had bought up the whole interestof Y, shehadnothing to 
transfer to the defendants. “Appellants” appealéd” to the High 
Court. Held, that although the High Court is bound by the facts 
found by the lower Courts, it is not bound by the deduction as to 
negligence that they may make from those facts. Durgav. Fewahir, 
18 Cal. 23; Ram Gopal v. Shamskhaton, 20 Cal. 93—referred to. 
Held, also, that the appellants having bought the lease four months 
after the issue of the lease by the Collector which was handed to 
them, were not bound, as ordinarily prudent persons to search the 
Registration office, and even a search in the Collector’s office by a 
more prudent person, would not have revealed any interest of the 
respondentsintheland. Transfers of Government leases are not 
like transfers of ordinary freehold land and the leases issued by 
Collectors are not registered. It is not always negligence on the 
part of a mortgagee not to secure all the title-deeds of land mort- 
gagedtohim. Imperial Bank of Indiav. U Rai Gyaw Thu, 1 Ran. 
627; A.L.R.M. Chettyar Firmv.L.P.R. Firm, 4 Ran. 238—referred 
to. Butitis negligence on the part of a purchaser who fails to get 
his title-deeds from his vendor. Failure on the part of the 
respondents to get the Government lease, to report the transfer to 
theCollector, or to getit entered in the Collector’s books, amounted 
to negligence on their part, and coupled with the fact that they 
failed to give early notice to the appellants before they began to 
build their house, all this estopped the respondents from asserting 
their title to the land. 


Maunc KYAING AND ANOTHER wv. P.L..T.A.R. CHETTYAR 


DEPOSIT OF JEWELLERY, SUIT ON WHEN BARRED 

Deputy CoMMISSIONER, POWERS OF, UNDER THE VILLAGE ACT 
DESERTION WHETHER DISSOLVING MARRIAGE AUTOMATICALLY 
DESERTION, PARTITION ON DIVORCE FOR, AT BuDDHIST LAW 
DISCHARGE, REFUSAL OF, NOT TERMINATING INSOLVENCY PROCEEDINGS 


DISPOSAL OF SUIT ON DATE NOT NOTIFIED TO PARTIES WHEN A GROUND 
FOR REVIEW ove ase . . eee 


DissoOLUTION OF PARTNERSHIP, ARTCLE 120, LIMITATION ACT 
APPLICABLE sais awe sae “e axe 


Divorce, RIGHTS OF CHILD OF, AT BUDDHIST LAW 


? 
DocuMENT USED TO REFRESH MEMORY WHETHER MADE ADMISSIBLE 
THEREBY oo oes woe ose eee 
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ECCLESIASTICAL JuRISDICTION—Dispute between residents of a@ 
Kyaungtaik as to the extent of land each is entitled to—Yurisdiction 
of Civil Courts in Upper Burma—Rights of monks resident in a 
Kyaungtaik. Held, that a dispute between monks resident in a 
Kyaungtaik as to the extent of land each was entitled to occupy in 
the Kyaungtaik is one of purely an ecclesiastical nature. Held, also, 
that the phongyis inhabiting a kyaungtaik are not co-owners or 
co-parceners or tenants in common or any other form of ownership 
known to the ordinary Civil Law and that their rights inter se 
being entirely governed by the ecclesiastical law, the Civil Courts 
in Upper Burma have no jurisdiction over dispute relating to 
these rights. U Tezav. U Pyinnya, 2 U.B.R. (1892-26) s9; U Te 
Zeindav.U Teza, 2 U.B.R. (1892-26) 72; U Thadamav.U Meda, 
2 U.B.R. (1897-01) 42; U Wayama v. U Ahsaya, 2 U.B.R. 
(1902-03) B.L. Ecclesiastical law, 1—followed. 


U AHSAYA AND ANOTHER v. U PYINNYA AND OTHERS axe 783 


ELecTIons OFFENCES AND Inquiries Act (XXXIX oF 1920), s. r2— 
Election Commissioners’ report recommending costs—Order of His 
Excellency the Governor silent as to cosits—Application for execution 
as to costs without the order as to costs, effect of —Court’s power to 
examine report—Subsequent order as to costs, effect of —Analogy of 
a Court’s judgment and decree. Held, that under the provisions of 
s. 12 of the Indian Elections Offences and Inquiries Act, the Court 
has no power to examine the report of the Election Commissioners 
to see their recommendations as to costs, and to issue execution 
as to costs on the order of His Excellency the Governor of Burma 
passed on such report but which order is silent on the question of 
costs. The application for execution must be dismissed, if, on the 
date of such application, no order as to costs existed, notwith- 
standing the fact that a subsequent order of His Excellency as to 
costs is produced at the hearing of the application. There is no 
analogy between the judgment of a Court followed by a decree, 
and the report of the Election Commissioners followed by an order 
of His Excellency the Governor. 


U Maunc GYEE v. U Ba Tin aa ate ies 470 

EstoprrL—Tenant in possession ron landlord cannot deny his title, 
however defeciive—Suit by tenant claiming as owner—Surrender 
essential before suit—Evidence Act (I of 1872), s. 116. Plaintiff - 
came into occupation of a house as tenant of defendant-appellants 
who claimed to have bought it from its former owner but without 
a registered conveyance. Plaintiff, occupying the property all the 
time as tenant of the appellants, obtained a registered conveyance 
of the house from a legal representative of the former deceased 
owner, and sued the appellants fér a declaration of his ownership 
and for an injunction against them to restrain them from recover- 
ing any rentfrom him. Held, that a tenant who has been let into 
possession cannot deny his landlord’s title however defective it 
may be so long as he has not openly restored possession by 
surrender to his landlord. Plaintiff was in possession as tenant 
and as he had not delivered possession to the appellants, he was 
estopped from denying theirtitle. Bilas Kurwar v. Desraj,(P.C.) 
37 All. 557—followed. 


Daya.at & Sons v. Ko LON AND ANOTHER ae ae 657 


ESTOPPEL BY ACTS OF NEGLIGENCE WHEN ARISING IN FAVOUR OF 
DEFECTIVE TITLE dew “es ava ae 643 


EVIDENCE ACT, SECTIONS 8, 10, 11 oe a is 6 
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EVIDENCE ACT, SECTION 54 rar aus a" es 
EVIDENCE ACT , SECTION 9I aus eae ove see 
EvIpENCE ACT, SECTION 92 we ” a See ge 


Evipence Act (1 oF 1872), s. 92—Contemporaneous oral agreement 
between actual parties to conveyance to repurchase and such 
agreement with a person not a party to the conveyance, distinction 
between—Inadmissibility in evidence of former agreement and 
admissibility of the latier agreement. As between the actual 
parties to an outright conveyance a contemporaneous oral 
agreement to allow repurchase cannot be proved, but if the 
party who alleges the contemporaneous oral agreement was 
not actually a party to the conveyance (although the conveyance 
was given on his behalf) he can prove that there was such an 
agreement. Maung Kyin v. Ma Shwe La, 9 L.B.R. 114 (P.C.); 
Shwe Phoo v. Tun Shin, 5 Ran. 644—referred tc. 


Ma M1 vw. Maunc Aunc Dun anD TWO és sie 


Evipence Act (1 OF 1872), 8. 92—Section applicable only to parties to an 
instrument—Third party’s rights unaffected—Third party can 
prove fraudulent dealing with his own property or notice of his tit le. 
Section 92 of the Evidence Act is applicable to an instrument as 
between the parties to such an instrument or their representatives 


in interest, but it does not prevent proof of a fraudulent.dealing..,. .. 


witha third person’s property, or proof of notice that the property 
purporting to be absolutely conveyed in fact belonged to a third 
person who was not a party to the conveyance. Consequently a 
person who sold his land by a registered conveyance toanother, but 
who was in possession of that land in pursuance of an oral contract 
of resale, can prove, as against a plaintiff who has brought the land 
from the ostensible owner, that such owner has no absolute 
title, and that there is an agreement with him of repurchase in 
fraud of which the sale was effected. Ma Kyinv. Ma Shwe La, 9 
L.B.R. 114 (P.C.)—followed. Maung Binv. Ma Hlaing, 3 L.B.R. 
100—distinguished. 


A. MALAky!I v. Ko Pu NYEIN AND OTHERS 
EVIDENCE ACT, SECTION 157 ak esa 


EvIpENCE Act (I or 1872), ¢s. 153, 155, 157——Evidence as to veracity— 
Refreshing memory—Reference to inadmissible document—New 
case on facts after evidence clcesed—Absence of cross-examination— 
Bribery of witness—Insurance of diamonds during transit by regis- 
tered post. In a suit by the appellants claiming Rs. 1,76,000 ‘the 
declared value of a parcel of diamonds insured by the respondent 
company against theft, robbery or loss during transit by registered 
post, together with interest:—Held, on the evidence (reversing the 
decree of the Appellate Court and restoring that of the Trial Judge) 
that the appellants had proved the loss under the policies, the - 
respondents having failed to discharge the onus of establishing the 
fraudulent conspiracy which they alleged; and that the appeilants 
were entitled to the decree prayed. A Court should nct base its 
judgment on nor even entertain a view of, the facts suggested only 
after the evidence is closed and consequently not put to the wit- 
nesses in cross-examination. The insurance of the parcel with 
the postal authorities for a further Rs. 200, which had been com- 
municated to the respondents and not objected to, was not an 
indication offraud. Anegotiation witha witness forthe payment 
of a bribe, when brought to judicial notice, must be instantly and 
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sternly reprobated; it should be treated not only as discrediting the 
witness, but also as discrediting those who are prepared to pay a 
bribe. Ss. 153 and 155 of the Indian Evidence Act, 1872, as to 
evidence in rebuttal andimpeachingveracity, should bestrictlycon- 
strued and narrowly interpreted, otberwise Courts would have to 
investigate; on most imperfect: materials,’questions which have 
no bearing upon the matter really in contest. S. 153 does not go 
far beyond, if it goes at all beyond, Attorney-General v. Hitchcock, 
(1847) 1 Exch. 91, on which it appears to have been based. A 
Court should not take cognizance of the terms of a document which 
is inadmissible as evidence and has been referred to by a witness 
merely in order to refresh his memory as to a date. - 


BHOGILAL BHIKACHAND AND OTHERS ¥. ROYAL INSURANCE Co., 
Lp. sas se _ 


EVIDENCE OF PREVIOUS CONVICTIONS WHETHER ADMISSIBLE AFTER 
CONVICTION FOR JUSTIFYING HEAVIER SENTENCE—Practice in 
England and India—Penology and Law*6f Evidence=Penal- Code 
(Act XLV of 1860), s. '75—-Evidence Act (I of 1872), s. 54. In 
England the law makes a distinction between the question of the 
guilt or innocence and the question, arising after a person’s 
conviction, of assessment of the punishment which ought to be 
imposed on him. On the first question the rules of evidence are 
strictly enforced and so evidence of bad character and previous 
convictions of the accused are generally inadmissible. But in 
assessing punishment, the Court may take into consideration the 
accused’s character and antecedents or the state of crime in 
the country or locality. Held, that the same practice of taking 
into consideration circumstances other than the special facts of the 
crime itself, prevails in India, and has been officially recognized 
and regulated by the Supreme Court of this province. The 
imposing of a sentence is within the wide limits allowed by the 
law, a matter of discretion and not a matter of proof. It is a 
matter within the sphere of penology, not of evidence. S. 54 of 
the Evidence Act regulates what is relevant for the purpose of 
proof at an enquiry or trial not what is relevant for the purpose 
of deciding whether a long or short sentence should be imposed. 
Emperor v. David, 6 B.L.R. 548°, Emperor vi-Ismaii;-39*Bom. 
326; Maung Gyi v. The Crown, 7 "B.L.R. 333; O.E. v. Kartick, 
14 Cal. 721; Nga Po Thaung v. O.E., P.J. (1897) 352; O-E. v. Nga 
Pyi Pon, P.J. (1894) 93; O.F. v. Nga Tha Dun, (1892) S.J.L.B. 574; 
QO. v. Shaiboo, 3 Suth. W.R.Cr. 38; Rex v. Douglas Campbell, 27 
T.L.R. 256; Rex v. rg 25 T.L.R. 71; : Ramanjule Natk’s case, 
2 Weir 264; Roshun v. ress, 5 Cal. 768—referred to. Nga Ok 
Gyi v. Q.E., (1889) é -L.B. 449—dissented from. Archbold’s 
Criminal Pleading, Evidence and Practice, 25th Ed., p. 2193 
Halsbury’s Laws of England, Volume 9, paragraphs 819 to 822; 
Burma Courts Manual, paragraphs 394, 395, 605, 606, 607 to 609 
—referred to, 


KinG-EMPERORv. NGABASHIN ... ee a 


EXECUTION AGAINST JUDGMENT-DEBTOR DOES NOT EXTEND LIMIT~ 
ATION AGAINST SURETY eee +. eee eee 


Ex PARTE, JUDGMENT WHEN NOT A JUDGMENT ON THE MERITS 
Ex PaRTE, WHEN A DECREE IS dee 


EXPENDITURE AND DEPRECIATIONS ARE QUESTIONS OF FACT IN INCOME- 
TAX ASSESSMENTS ae das iow wes 
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Facts, FINDINGS OF, BY THE FIRST APPELLATE COURT NOT QUESTION- 
ABLE IN SECOND APPEAL eee ee see see 


” A pete 


FILIAL CONDUCT WHEN NECESSARY TO BE PROVED AT BUDDHIST 


Ww ee eee aoe ee eee 


FIRST INFORMATION REPORT, USE OF AS CORROBORATIVE EVIDENCE saa 
FISCAL ENACTMENTS, CANONS OF INTERPRETATION OF ar “0 
FIT CASE FOR APPEAL TO THE PRivy COUNCIL, MEANING OF ne 


“FORBIDDEN BY LAW,”’ “LEGALLY DISQUALIFIED’’ PERSON, MEANING OF 
—Contract Act (IX of 1872), s.23—Transfer of Property Act (IV of 
1882), s. 6(h) (3),s. 783—Conditions of transfer and notice of transfer 
imposed by Government in oil-well grants—Disregard of such con- 
ditions by grantee and transferee, xhether a private person can 
claim benefit of. Grants oftheright to win earth-oil are made by 
the Local Government in accordance with rules made by the Gov- 
ernor-General in Council and sanctioned by tke Secretary of State 
for India in Council and under Executive Instructions. Some of 
the conditions of such grants are that every transfer of the right 
shall be reported to the Warden by the transferee, and that a 
grantee shall not alienate or trangfer his rights except to a person 
holding a certificate of approval. Non-observance of these condi- 
tions renders in one case the transferee liable to a fine under the 
rules framed under the Burma ‘Oil-Fields Act and the grantee in 
the other case stands tolose his grant. Held, that such conditions 
do not make a mortgage of an oil-well ab initio or the mortgagee 
a “‘legally disqualified ’? person within the meaning of s. 6 (4) (3) 
of the Transfer of Property Act, or the transaction a forbidden 
One within the meaning of s. 23 of Contract Act simply because 
the mortgagee had no certificate of approval at the date of the 
mortgage and obtained it only subsequently. The mortgagee is 
also not guilty of “‘ gross neglect ’’ within the meaning of s. 78 of 
Transfer of Property Act so as to lose his priority over a subse- 
quent mortgagee, because of his failure to report to the Warden 
the mortgage, which has been duly-registered. 


Maunc YE AND OTHERS v. M.A.S. FIRM AND OTHERS aes 


FOREIGN JUDGMENT, WHEN NOT A JUDGMENT ON MERITS... sis 


ForGErY, FRAUDULENT PRE-DATING OF A DOCUMENT IS eee eee 
FRAUD TO bE EXPLICITLY PLEADED AND PROVED see - eee 
FRAUDULENT EXECUTION OF A DOCUMENT ON DATE OTHER THAN 

ALLEGED DATE IS FORGERY one ee eee tee 


FRAUDULENT PREFERENCE—Provincial Insolvency Act (V of 1920), s. 54 
—Creditor’s zeal to secure his own interests—Dominant motive of 
insolvent —-Preference given to escape pressure. Held, that where 2 
creditor threatens insolvency proceedings against a debtor in 
‘difficulty, in order to induce him to come to terms, it is only an 
action on his part to secure his own interests as against those of 
any other creditor and cannot be characterized as fraudulent. If 
the dominant view of an insolvent is not to prefer such creditor, but 
to escape the pressure brought upon him, a transfer made by him 
to such creditor is not fraudulent. 


MANSOOKHLAL DozaTCHAND & Co. v. NaGaRDAss MooLCHAND 


FRESH SUIT IN RESPECT OF SAME CAUSE OF ACTION, RELIEF VARIED 
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Gamsi inc Act (Burma Act I oF 1899), ss. 11 AND 12—Relative punish- 
ment under the sections—Offence of a daing much more serious 
than that of a mere gambler. The law regards the offence of a 
daing (owner, keeper or manager of a gaming-house) as far greater 
than the offence of a mere gambler... 'The maximum fines and 
sentences of imprisonment that’can be imposed on a daing under 
s. 12 of the Burma Gambling Act, are far heavier than those for 
the ordinary gambler who is dealt with under s. 11 of the Act. 
The daing makes opportunities for other people to break the law 
of the country. 


KinG-EMPEROR v. JAN MAISTRY AND OTHERS... sie 


GIFT BY WAY OF TRUST TO CONFORM TO LAW RELATING TO GIFTS tee 
Gurt in futuro INVALID AT SHIAH MuHAMMADAN LAW ... ae 
GIFT TO UNBORN PERSON AFTER A LIFE INTEREST axe 


Goop FAITH AND CONSIDERATION, ONUS OF PROOF IN PROCEEDINGS 
UNDER SECTION’55;- PRESIDENCY TOWNS INSOLVENCY ACT 


Goop FAITH NECESSARY IN BOTH BELIEF AND IN TAKING FOR A 
VALID DEFENCE OF CLAIM OF RIGHT aes eee aoe 


GOVERNMENT, APPEAL BY, AGAINST AWARD By CourT IN LAND 
ACQUISITION REFERENCE, COURT-FEES PAYABLEON..... an 


GUARDIAN, NATURAL, POWERS OF AT, BuppHIsT Law 

GUARDIAN OF MINOR, ARBITRATORS NOT. COMPETENT TO APPOINT 

HEIRS OF CONVERT TO MAHOMEDANISM MUST BE MOHAMEDANS 

HicH Court, RULE OF, DISPENSING WITH COPY OF DECREE WITH 


MEMORANDUM OF APPEAL, EFFECT OF ON LIMITATION ... an 
HINDU HEIR’S CLAIM TO PROPERTY ACQUIRED BY DECEASED BEFORE 
CONVERSION — nee ees see ‘ie 


Hinpu Law—Personal law of Hindus applicable wherever a Hindu 
settles—Foint-Hindu family system, presumption in favour of— 
Separation or partition, proof of —No presumption of — or 
partition because father-and sontive continuously in Burma and 
India respectively. Held, that the Hindu law is the personal law 
of Hindus and governs them wherever they may be so long as 
they remain Hindus. The joint-Hindu family system is a part and 
parcelofsuchlaw. A joint-Hindu family remains joint untilthere 
has been an intentional act of severance. It is a presumption of 
Hindu law that the relations that may naturally be members of a 
joint-Hindu family are joint; any one alleging separation must 
prove that fact. Where a Hindu father came to Burma many 
years ago and with one son lived in Burma continuously until his 
death except for every occasional visits to his ancestral home in 
India, and had the bulk of his property in Burma and another son 
all along remained in India and never saw his father except on 
those occasional visits, held that the presumption was that the 
father and both his sons were members of a joint-Hindu family 
and that the above facts did not prove any separation between 
them or partition of the joint property. Nama Tawker v.Rama- 
chandra Tawker, 32 Mad. 377—referred to. Mayne’s Hindu Law 
(9th Ed.), pp. 343, 345 ; Dr . Gour’s Hindu Code (2nd Ed.), s. 134, 
paragraph 1473; Sastri, Hindu Law (6th Ed.), pp. 455, 458— 
referred io. ‘ 


RAGHUBARDYAL v. RAMDULARE oe ae Te 
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Hinpu Wipow’s CLAIM IN PROPERTY OF HER HUSBAND WHO BECAME 
MAHOMEDAN ... wes ese ore ane 


HYPOTHETICAL VALUE OF TENEMENT HOW DETERMINED see 


INADMISSIBLE DOCUMENT EMBODYING TERMS OF PARTITION, EFFECT 
OF, ON ORAL EVIDENCE eee oe oes eee 


Income-Tax Act (XI oF 1922), s. 66—Waiver of limiiation—Assessee 
entitled to copy of reasons of order—Time taken in obtaining copy 
to be excluded from reckoning period of limiiation for reference 
—Quesiions of expenditure and depreciation are questions of fact— 
Insufficient evidence due to ossessee’s fault not a question of law, 
held, that an executive officer cannot waive a provision of a 
statutory enactment astolimitation oftime. Held, that an assessee 
who desires to have a reference made to the High Court under 
s. 66 (2) of the Income-tax Act on‘ question Of taw arising out of 
an order passed under s. 31 or 32 of the Act, is entitled to be 
furnished with a copy of the reasons for the order and the time 
taken by the office to furnish such copy must be excluded in 
computing the period of one month allowed to the assessee to 
apply for the reference. Held, that the questions whether 
expenditure in a boat owner’s business is current or capital exp en- 
diture and whether what amount of depreciation of any plant 
should be allowed, are questions of fact for the Commissioner of 

- Income-tax alone to decide and not questions of law for the High 
Court. A decision of fact founded on insufficient evidence may 
give rise to a question of law, but an assessee who negligently or 
wilfully withholds information he ought to supply, cannot compla- 
in of insufficiency of evidence and thus throw over the question 
of fact a cloak of law. Cecil v. Inland Revenue Commissioners, 
36 T.L.R. 164; Currie v. Inland Revenue Commissioners, (1921) 
2 K.B.D. 332; Peninsular and Oriental Co. v. Leslie, (1900) 4 Tax 
Cases 177; Smith v. Incorporated Council of Law Reporting, 
(1914) 3 K.B.D. 674; Usher’s Wiltshire Brewery v. Bruce, (1915) 
A.C. 433—referred to. 

Rao Bawapur S. RAMANATHA ReppIaR v. THE ComMISs- 
SIONER OF INCOME=TAX eee eee soo 


IncomE-tTax Act (XI or 1922), ss. 4 (1), 5, 6, 7, 18 (2A), 42—Jncome 
‘* aecruing and arising,’’ meaning of —Source of income, the test— 
Place of receipt or earning—Remuneration paid in foreign 
territory by foreign Government for services renderedin Brivish 
India—Interpretation of fiscal enactments. A Siamese. Forest 
Officer was stationed by his Government at Mouilmein to collect 
royalties on behalf of his Government on timber extracted from 
Siamese forests and floated down to Moulmein. He received a 
remuneration from his Government which was paid to his credit 
in Bangkok. He was assessed to income-tax in Burma. The 
Commissioner of Income-tax held that his remuneration could not 
be classed as ‘ salary ’ within the meaning of s. 7 (1) of the Income- 
tax Act, but that the remuneration was a taxable income under the 
heading (vi) Other sources of s. 6 of the Act and that it was ‘ income 
accruing or arising ’ in British India within the meaning of s. 4 of 
the Act. He referred the latter question to the High Court. Held, 
that the words ‘ accrue and arise’ (which words may be regarded 
as synonymous) when applied to income are-to be governed by the 
source from which the income accrues and arises, not by the place 
where it is received or earned. A subject is not to be 


taxed without clear words to that effect and in case of doubt, . 
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the burden must not be imposed on the subject. The remuner- 
ation paid in Siam to a Siamese official for services rendered 
in Burma is not income accruing or arising in British India. 
Board of Revenue,Madras v. Ramanadhan, 43:Mad. 75; Board of 
Revenue v. Ripon Press, 46 Mad. 706; Commissioner of Income-tax, 
Burma v. Steel Bros., 3 Ran. 614; Commissioners of Taxation v. 
Kirk, L.R.(1900)A.C. 588; In re Aurangabad Mills, Lid., 48 Bom. 
1286; Re Rogers Company vy. Secretary of State, 52 Cal. 30, Sundar 
Das v. Collector of Gujrat, 3 Lah. 349—referred to. 


CoMMISSIONER OF INCOME-TAX v. PHRA PHRAISON SALARAK 598 


Income-Tax Act (XI OF 1922), ss. 22, a (1), (3), (4); 27, 30 (1) 
pRoviso—Appeal against refusal to make fresh assessment—No 
appeal agains. assessment under s. 23 (4) after default—No 
appeal after fresh assessment if made according to s. 23 (4)—Fresh 
assessment made under s. 27 read with s. 23 (1) or (3) appealable. 
S. 30 of the Income-tax Act 1922 provities for an’appeal to the 
Assistant Commissioner against a refusal of an income-tax Officer 
to make a fresh assessment under s. 27. Under the proviso to 
that section no appeal lies against an assessment made under s. 
23 (4) of the Act after default of an assessee to make a return or to 
comply with the terms of notices under s. 22; and also, if an 
assessee succeeds in his efforts to obtain a fresh assessment under 
S. 27, no appeal lies against thai fresh assessment if it is made in 
accordance with the provisions of s. 23 (4)....An, appeal does 
lie if the fresh assessment is made under s. 27, read with 
s. 23 (1) or (3). 


A.K.A.C.T.V.V. CHEtTyar v. COMMISSIONER OF INCOME-TAX 652 


Income-tTax Act (XI oF 1922), ss. 22.(2), 23 (2), (3), (4), 30(1), 63— 
Return without details no return—Court’s jurisdiction to decide 
legality of assessor’s action under s. 23 (4)—Service of notice on 
agent of Hindu undivided family whether sufficient. Held, that 
where an assessee makes a return withour filling in the details 
required by law, the Income-tax authorities can treat the return as 
a nullity and proceed to make the assessment undersection:23 (4) 
of the Income-tax Act. Under section 30 (1) no appeal lies in 
respect of such assessment, but the Court has jurisdiction to 
inquire whether the Income-tax authorities acted legally or not 
in assessing under section 23 (4). Held, that where the assessees 
are a joint-Hindu family residing in Madras, but carry on 
business in Rangoon by an agent, service of notice on the agent 
under section 22 (2) of the Actis sufficient. Under section 63 (2), 
such service is not obligatorily required to be made on a 
member of the family. Pitta Ramaswamiah v. The Commissioner 
of Income-tax, Madras, 49 Mad 831—distinguished 


COMMISSIONER OF INCOME-TAX v. A.R.A.N. CHETTYAR FIRM 
AND ONE ia wie ‘ee ans 21 


Income-tTax Act ¢XI oF 1922), s. 66 (3)—Application for mandamus 
on points of law different He om those urged before Commissioner to 
state.acase, effect of. Held that where an assessee seeks for a 
mandamus from the High Court against the Commissioner of 
Income-tax requiring him to state a-case on points of law different 
from those he had urged before the Commissioner to state a case, 
his application cannot be entertained. 


A.K.A.C.T.V. CHETTYAR Firm v. THE COMMISSIONER OF 
INCOME-TAX eee oon aes eee 492 
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INHERENT POWERS OF COURT .WHEN'“TO “BE EXERCISED IN SETTING 
ASIDE DECREED PASSED EX PARTE ap eat ae 4.94. 


InjuNcTIONS—Mandatory injunction—Wide discretion of the Court— 
Monetary compensation in lieu of injunction—Customary rights 
against another person over Government land, how acquired—Specific 
Relief Act (1 of 1877), s. 55. Held,that where aperson has posses- 
sory rights over a piece of land (the title to the land being vested in 
Government), another person may establish a right of access to a 
tomb erected on such land and to worship there. Such a right 
must have been openly enjoyed without leave, stealth or force for a 
length of time that suggests originally an agreement, or an usage, 
that has become a customary law of the place in respect of the 
persons and things in which it.is,concerned. But the establish~ 
ment of such right only does notinclude the right to erect substan- 
tial structures ever and round the tomb, which would be an in- 
fringement of the possessory rights ot the owner. Apersoncannot 
ask the Court to sanction his wrongful act and allow him to pay 
monetary compensation only. He may be compelled to undo kis 
wrongful act. But Courts in India have a wide discretion in grant- 
ing mandatory injunctions and as a rule such injunction will not be 
granted if the injury to the plaintiff’s legal rights is small, monetary 
compensation can be estimated and is small, the granting of 
injunction is oppressive on the defendant, and specially if there is 
delay on the part of the plaintiff in protesting against the injury 
or in filing the suit. Benode Coommaree vy. Soudaminey, 16 Cal. 
252; Haji Syed v. Glab Rai, 20 All. 345; Kuar Sen v. Mannan, 
17 All. 87; Mahomed Auzam v. Jaganath, 3 Ran. 230; Shelfer vy. 
City of London Electric Lighting Co., (1895) 1 Ch. Div. 287; 
Ulagappan vy. Chidambaram, 29 Mad. 497—referred to. Abdul 
Hossain v. Ram Charan, 38 Cal. 687; Jamnadas v. Atmaram, 
2 Bom. 133—distinguished. 


L. Dawson v. Princess RouNAC ZAMANI BEGUM sae 456 


INTEREST ON LOAN—Rate stated in inadmissible promissory note, 
whether can be claimed—Reasonable rate whether allowed. Held, 
that where a promissory note is inadmissible in evidence for want 
of stamp, and the creditor sues for the money lent as on the 
original contract ofloan, he may claim a reasonable rate of interest 
but he cannot claim at the rate stated in the promissory note. 
Maung Kyi v. Ma Ma Gale, 10 L.B.R. 54—+referred to. 


Ismatt Hoosain Mamsa v. K. PuRBHUBHAI AND ONE ose 415 


INSOLVENCY OF AN AGENT ENTRUSTED WITH GOODS FOR SALE—Property 
in the goods remain with owner—Fire Insurance money of the goods 
—Distinguishable frominsolvent’s property—Official Assignee’s claim 
to the policy money. Goods entrusted to a person for sale as 
commission agent do not vest in the official Assignee on the 
insolvency of the agent, but remain the property of their 
owner. If the goods burn down, which have been insured 
by the owner, in the custody of the agent, the insurance 
money goes to the owner and not to the Official Assignee. Such 
insurance moneys like the goods themselves remain distinguish- 
able from the mass of insolvent’s property. Re Hellett’s Estate, 
13 Ch. D. 696; William’s Bankruptcy Practice (13th edition), 
pages 229 and 230; Halsbury’s Laws of England, Vol. I, p. 169— 
referred to. 


U Po Hny1n v. THE OFFICIAL ASSIGNEE ae ses 689, 
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INSOLVENCY COURT, POWER TO ISSUE TEMPORARY INJUNCTION— 
Dispute between rival creditors over property of debtor—Provincial 
Insolvency Act (V of 1920), s. 5. Held, that under the provisions 
of s. 5 of the.Provinctal-Insolvency Act the Insolvency Court has 
the same powers as a Civil Court and so it would be justified in 
granting a temporary injunction preventing a creditor from 
selling the debtor’s property over which he claims alien which 
is disputed by other creditors, pending the decision of such dispute 


Hajee ALLY MOHAMED AND OTHER v. M.M. BHAMAND ONE ... 


INSOLVENCY COURTS ORDER DIRECTING CLAIMANT TO FILE A REGULAR 
SUIT NOT AN ADJUDICATION OF SUBSTANTIVE RIGHT AND NOT 
APPEALABLE eee eee oes eee eee 


INSOLVENCY OF JUDGMENT-DEBTOR, EFFECT ON SURETY’S LIABILITY 
Jornt-Hinpu FAMILY, PRESUMPTION IN FAVOUR OF roe pas 
oa tial. 


JUDGMENT DELIVERED WITHOUT NOTICE TO PARTIES OR ADVOCATES, 
ILLEGAL PROCEDURE—Judge’s illegal act depriving party of right to 
apply for certificate under clause 13 of the Letters Patent, effect of 
—Ground for review—Civil Procedure Code (Act V of 1908), O. 46, 
r. 1—‘ Sufficientreason.”? An officiating Judge of the High Court 
delivered a judgment on the last day of his office. He did so, 
without anv notice to the parties or their advocates. The appli- 
cant’s advocate wanted to obtain a certificate for appeal under 
clause 13 of the Letters Patent. He could not make an oral 
application to the Judge at the time of delivery of the judgment 
for want of notice, and his subsequent application in writing was 
rejected as it could only be dealt with by the judge who delivered 
the judgment and he had ceased to be a judge of the High Court. 
Applicants applied for a review. Held, that delivery of judg- 
ment, withour previous notice, was illegal and as the illegal 
action of the officiating judge had deprived the applicants of 
their right to apply for a certificate, their case being a very fit one 
for a certificate, there was sufficient reason for granting a review. 
There is ground for review on an error of law, but it must be 
apparent on the face-of the-record. In this case there was an 
error of procedure apparent on the face of the record. Chhajju 
Ram v. Neki, 3 Lah. 127; Ma Hta Yi v. Ma Paw Hnit, 5 Ran. 
610; Murari Rao vy. Balavanth Dikshit, 46 Mad. 955—referred to. 


Maunc Semin Myr AND ANOTHER v. MAuNG Tun PE AND 


JUDGMENT, MEANING OF UNDER CLAUSE 13, LETTERS PATENT os 
JUDGMENT, WHAT IS NOT A | “3060CU en axe aes 
JURISDICTION, SESSIONS COURT WHETHER POSSESSING TO ALTER ORDER 
OF DISPOSAL OF PROPERTY ON ACQUITTAL BY MAGISTRATE $30 
JURISDICTION OF HIGH COURT WHEN TOBEOBJECTEDTO ... ave 
JUDGMENT ON THE MERITS, MEANING OF a ave ste 
Lanp AcQulisITION ACT, APPEAL BY GOVERNMENT UNDER, HOW TO BE 
STAMPED rr ‘ee ews ee axe 
Law REPORTS ACT ... on aie me ow 
LEAVE OF COURT A NECESSARY PRELIMINARY TO A SUIT BY OR AGAINST 
RECEIVER ~ ‘es sea «oe aes wes 
LEAVE TO SUE INSOLVENT, WHETHER TO BE GRANTED ONLY AFTER NOTICE 
TOINSOLVENT ... ave aaah ie ‘56 
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SLEAVE TO SUE, OMISSION TO OBTAIN “FROM HiGH ‘Court—Jurisdiction 
of High Court—Submission to the jurisdiction by the defendant, 
effect of —Objection raised late—Letters Patent, clause 12. lf a 
plaintiff sues in the High Court in a case where he ought to have 
first obtained leave of the Court under clause 12 of the Letters 
Patent, defendant should raise his objection to the jurisdiction of 
the Court at the first available opportunity. If however he submits 
to the jurisdiction of the Court in the beginning, it constitutes a 
waiver on the part, and such waiver cures the defect created by 
the omission of the plaintiff to apply for leave. Abdul Kadir v. 
Doolanbibi, 37 Bom. 563; Haribhai v. The Secretary of State for 
India in Council, 20 Bom. 764; Jairam v. Atmaram, Bom. 482 
—distinguished. A.}. King v. Secretary of State for India, 35 Cal. 
394; Ganesh v. Manik Lal, 1 Pat,,L.R. 318;.Srimati Saraswati 
v. Srimati Piraj, 17 C.W.N. 512—followed.  — 


MouaMED S1ppiQ@ v. MOHAMED AHMED AND ANOTHER wise 680 


‘LecaL Practitioners’ Acr (XVIII or 1879), s. 36—Presence of 
the alleged tout whether compellable—Refusal to appear to show 
cause—Prosecution under section 195 (1) (a), Criminal Procedure 
Code whether open to appeal—Penal Code (XLV of 1860), s. 174. 
Held, that in proceedings under section 36°°of the Legal 
Practitioners’ Act against an alleged tout his presence cannot be 
compelled either to show cause or to receive orders in the case and 
that accordingly refusal to appear does not constitute an offence 
under section 174 of the Penal Code. Held, that where a complaint 
is laid by the District Magistrate under section 195 (1) (a) of the 
Criminal Procedure Code, such prosecution can be questioned 
only by way of revision and not by way of an appeal. 


P. J. Money v. KInG-EMPEROR wes a oor 529 


ALeTtTers PATENT, CLAUSE 13—Order.of Court sending.backeaward to 
arbitrators to enable them to file award according to law not a 
judgment—No appeal. Held, that an order of the Court directing 
the return of an award to the arbitrators to enable them to file it 
according to the proper procedure laid down by law which was 
originally disregarded, is not a judgment that decides any right 
between the parties, within the meaning of Clause 13 of the 
Letters Patent. Consequently no appeal lies against such order. 
Yeo Eng Byanv. Beng Seng & Co., 2 Ran. 469—followed. 


I. E. ABOWATH AND OTHERS wv. A. E. ABOWATH AND OTHERS ee 25 


ALETTERS PATENT, CLAUSE 13—Order of Insolvency Court directing 
claimant to file regular suit not an adjudication of substantive right 
and not appealable. Where the Insolvency Court declined in its 
discretion to decide whether certain moneys in the hands of the 
Official Assignee on behalf of the insolvent were trust moneys and 
directed the petitioner, if so advised, to enforce his claim by a 
regular suit, held, that such an order, which did not finally decide 
any substantive right between the parties, was not a judgment 
within the meaning of Clause 13 of the Letters Patent, and was not 
appealable. Yamal Bros. & Co., Ltd. v. Chit Moe, 5 Ran. 381; 
Ma Than Myint v. Maung Ba Thein,4 Ran.20; T.V.Tuljaramvy. 
-Alagappa, 35 Mad. 1; Yeo Eng Byan v. Beng Seng & Co., 2 Ran. 


-.469—+referred to. 
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Lerrers Parent, CLAUSE 13—‘‘ fudgment,’’ meaning of —Finality of 
order or decree as far as the Court passing it is conerrieed, essential— 
Adjudication must end the suit or proceeding before the Court 
expressing it—Decision of issue allowing suit to proceed is not 

‘judgment —Principles..enunciated in.DeSouza v. Coles; The 
Sasticas of the Peace for Calcutta v. “The Oriental Gas Company, 
Limited; Yeo Eng Byan v. Beng Seng & Co.—Preliminary 
issue, reconsideration of—Le!ters Patent, clauses 37, 38—Civil 
Procedure Code (Act V of 1908), s. 109. The word judgment in 
clause 13 of the Letters Patent is intended to cover an order as 
well as a decree, but the effect of the adjudication must be such as 
to putan end to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put an end to the suit or 
proceeding. If it has this effect, the adjudication is a judgment; 
otherwise not. The decision of an issue which has the effect of 
allowing a suit to proceed does not “‘ affect the merits or result of 
the whole suit’’ in that it does not decide the case one way or 
another, and is, therefore, not'#*‘ judgment.”” ““The decision of a 
Judg+ on a preliminary issue is not binding on his successor and 
the Judge himself can change his mind on a more mature consider- 
ation. Ma Nyo v. Ma Yauk, 4 L.B.R. 256—referred to. 
Decisions as to what is a ‘ final order’ within the meaning of 
section 109 of the Civil Procedure Code and clauses 37 and 38 of 
the Letters Patent do not help in interpreting the term “‘ judg- 
ment’’ in clause 13 of the Letters Patent. Ma Mi v. Kalenthar 
Ammal, Civil Miscel'aneous 59 of 1924 of H.C.—+referred to. 
The decision of the Bench in Syed Khan v. Syed Ebrahim, 6 Ran. 
169, as to the meaning of the word “‘ final order” with reference 
to that suit, considered doubtful. The view taken by the Madras 
High Court in 1868 in De Souzav. Coles, 3 M.H.C. 384, that every 
adjudication between the parties is a ey judgment”’ has been 
disapproved in the vast majority of cases and in the Full Bench 
case of the Madras High Courtitself; Tuljaram Row v. Alagappa 
Chettiar,(1908)35 Mad.1. In1872,in the case of The Justices of 
the Peace for Calcutta v. The Oriental Gas Company, Limited, 
8 Ben. L.R. 433, the Calcutta High Court held that ‘‘ judgment ’”’ 
meant a decision which affects the merits of the question between 
the parties by determining some right or ““tiability ’’ and itis im- 
material whether it is final, or merely preliminary or interlocutory. 
This definition has been very frequently cited and regarded as clas- 
sical, but often it has been cited isolated from its context which 
mentions the qualifications. These together contain the germ of 
the more modern doctrine adopted by this Courtin Yeo Eng Byan 
v. Beng Seng & Co., (1924) 2 Ran. 469, and by the High Court at 
Lahorein Ruldu Singh v. Sanwal Singh, (1922)3 Lah. 188. Held, 
therefore, that the finding of the Original Side J udge that partiss 
intended to treat the document on which the suit was filed as an 
inland andnota foreign instrument and that the defendants in con- 
sequence cannot now rely upon any defects based upon its being a 
foreign instrument, a finding which had the effect of allowing the 
suit to proceed does notamounttoa “ judgment”’ within the 
meaning of Article 13 of the Letters Patent, and is therefore not 
appealable. Authorities reviewed. Budhe Lal* v. Chatter 
Gope, 44. Cal. 814; Ebrahim v. Fuckhrunissa Begum, 4 Cal. 531; 
Hubbeeb v. Foosub, 13 Ben. L.R. 103; Hurrish Chander v. Kalisun- 
dary Debi, 9 Cal.482; Maharaj Kishorkhannav. Kiren Shashi Dasi, 
49 Cal. 616; Mussamat Brij Coomaree v. Ramrickdass, 5 C.W.N. 
781; Sarat Chandra v. Mathar Stone Company, Limited, 49 Cal. 
62; The Justices of the Peace for Calcutta v. The Oriental Gas Com- 
pany, Limited, 8 Ben. L.R. 433; DeSouza v. Coles, 3 M.H.C. 384° 
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Kannayalal v. Balaram, 43 M.L.J. 480; Sonachalam v. 
Kumaravelu, 47 Mad. 316; -Tuljaram,v. Alagappa, 35-Mad..2:. ....... 
Charandas_v. Chaganlal, 45 Borm."428 ; Mirja° Mohamed v. eee 
Zorabi, 11 Bom. L.R. 241; Nagindas v. Vilaji, 48 Bom. 442; Shri 
Goverdhanlalji v. Shri Chandraprabhavati, 277 Bom. L.R. 1496; 
Muhammad v. Ihsanulla, 14 All. 226; PiariLalv. Madan Lal, 39 
All. 191; Ramjas, v. Mahadeo, 39 All. 147; Sadiq Ali v. Anwar 
Ali, 45 All. 66; Tirmal Singh v. Khanhaiya Singh, 45 All. 535; 
Gokal Chand v. Sanwal Das, 1 Lah. 348; Ruldu Singh v. Sanwal 
Singh, 3 Lah. 188; Abowathv. Abowath, 6 Ran. 25; Mahommed 
Hussainv. H. Hamadanee, 3 Ran. 293 ; Mengha Singh v. Sucha 
Singh, 3 Ran. 307; Mooljee Dharseev. M. E. Moolla, 3 Ran. 255; 
Yeo Eng Byan v. Beng Seng & Co., 2 Ran. 469—referred to. 
Hajee Tar Mahomed v. Zulaikha Bai, 5 Ran. 782; Moolla 
Goolam Mahomed v. Ameena Bee, Civil First Appeal 153 of 1924 of 
H.C.; Sooniram feetmulv?R. DD Tata" Co., Civil Miscellaneous 
Appeal 82 of 1925 of H.C.—overruled. 


P.K.P.V.E. CHIDAMBARAM CHETTYARv. N.A.CHETTYAR... 703 


LETTETPWA, CONVERSION OF PAYIN INTO “se ee ae 234 


Lien—An upaid builder whether entitled to a lien on the building— 
The maxim quicquid plantatur solo, solo cedit how far applicable 
in India. Held, that an unpaid builder in India has no lien in law 
upon the building in his possession for the balance due to bim 
under the contract for construction. BenitRamv. Kundan Lal, 21 
All. 496; Lunia Lall Seal v. Gopi Nath Khetry and others, 22 Cal. 
$20; Isman Khan Mahomed v. Faigun Bibi, 27 Cal 570; Fuggat 
Mohinee Dassee v. Dwarka Nath Bysack, 8 Cal. 582; Parbutty 
Bewan v. Woomdatara Dabee, 14 Beng. L.R. 201 ; Russickloll 
Mudduck v. Lokenath Karmokar, 5 Cal. 688; Ship Doss Banerjee 
v. Bamun Doss Mookerjee,15 W.R. 360; Thakoor Chunder 
Promanick and others v. Ramdhone Buitachaya, 6 Suth. W.R. 
228—referred to. Narayana Dass Khettry v. Jatindra Nath Roy 
Chowdhury, 54 I.A. 218—distingyished. 


N.P.A. CHETTIAR Firm v. H.C, SHARMA je oe es ry 


Limitation Act (IX oF 1908), ss. 4, 12—Period of appeal expiring 
on a day Court is closed—Application for copies of judgment and 
decree made on reopening of Court—Appellant whether entitled to 
benefit of s. 12—Right of appeal alive and subsisting. Held, that 
if the period of appeal expires on a day the Court is closed for 
vacation and the appellant has not till then made any application 

- for copies of the judgment and decree, but does so on the day the 
Court reopens, whilst his right of appeal is still alive and sub- 
sisting in virtue of s. 4 of the Limitation Act, he can claim the 
benefit of s. 12 of the Act and file his appeal the day after the 
copies of judgment and decree are ready for delivery. Siyadat- 
un-nissa v. Muhammad, 19 All. 343 ; Tukaram v. Pandurang, 25 


Bom. 584—treferred to. 


‘Ma Danv. ‘TAN CHONG SAN AND OTHERS . ... ah 743 


Limitation Act (LX oF 1908), s. 5—Full period of limitation at the 
disposal of an appellant—Ample time before an event entitling 
appellant to ask for extension, no ground to refuse extension—Delay 
after expiry of period of limitation. . A person is not bound to file 
an appeal at the earliest possible moment and is entitled to the use 
of the fulltime allowed by law. A Court ought not to refuse the 
requisite extension of time to. an n appeallant who could not file his 
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appeal on account of illness during the last few days of the limit- 
ation period, merely on the ground that the appellant had ample 
time before the illness to file the appeal. On the other hand once a 
person’s time is run out, heis not entitled to any delay and cannot 
add -thedavswfiliness'to the period*oflimitationas is done in the 
case of time required for obtaining copies of the judgment, etc. 


Ma TuHEIN Kuinv. Ma U Byv ... io wink 571 


LimitaTION Act (IX oF 1908), s. 12, SUB-SEC. 2—Time for appealing 
from decree—Time requistte for obtaining copy of decree—Rule of 
High Court dispensing with filing of copy of decree with memoran- 
dun:ofappeal. Section 12, sub-section 2 of the Indian Limitation 
Act, 1908, which excludes from the period of limitation for appeal- 
ing from 2 decree the time requisite for obtaining a copy of it, 
applies even when by arule of the High Court the memorandum of 
appeal need not be accompanied by a copy of the decree. So held 
as being.the, preponderating ,opinion -in»conflicting*decisions of 
different High Courts, and being in accordance with the language 
ofthesection. Theword “‘ requisite’’ means ‘‘properly required”’ 
and throws ur: a the appellant’s legal advisers the necessity of 
showing that no part of the delay beyond the prescribed period is 
due to their defuult. Haji Hassum v. Nur Mahomed, (1904) 28 
Bom. 643; Kirpa Ram v. Rakhi, (1907) P.R. No. 114 and Kalipada 
v. Shekhar Basini, (1916) 24 Cal. L.J. 235—approved. Fazal 
Muhammad v. Phul Kuar, (1879) 2 All. 192 (F.B.)—distinguished. 
Jadhaji Raghoji v. Rejoo Babajee, (1899) 1 Bom.'L.R. 112, and 
Kumara Akkappa Nayanim v. Sithala Naidu, (1897) 20 Mad. 476 
and Abu Backer Sahib v. Secretary of State for India, (1907) 34 
Mad. 505 (F.B.)—disapproved. Pramatha Nath Roy v. Lee, (1922) 
49 Cal. 999 ; L.R. 49 L.A. 307 and Wajid Ali Shah v. Nawal 
Kishore, (1893) 17 All.213—+referred to. ie 


J.N.Surtyv. T.S.CHETTYAR ... pide eh 302 
LimItaTION Act, SECTIONI4 «.. te ees aus 691 


LimitaTIon Act (IX oF 1908), s. 19 —Admission of-debt:by tnsolvent™ > ~ 
in his schedule, an acknowledgment—Presidency Towns Insolvency 
Act (III of 1909), s. 17—WNotice to insolvent before granting 
leave to file suit. Held, that where an insolvent mentions in his 
schedule a debt as due to a creditor and signs such schedule, 
it operates as an acknowledgment under s. 19 of the Limitation 
Act. Held, that there is no rule of law requiring notice to be 
given to an insolvent before leave to file a suit against him is 
granted. Whether it would be expedient to issue a notice depends 
on the facts ofa case. Chobey v. Dhanalal, 35 Bom. 383; Rampal 
Singh v. Nandlal, 16 C.W.N. 346—referred to. 


A.K.R.M.M.C.T. Cuetryvar Firm v. S.E. MuNNEE $3 533 


LiuiraTion Act (IX oF 1908), Sco. I, Arts. 409, 145—Deposit of 
jewellery—Refusal to return deposit—Art. 145 not governed 
Art. 49. Held, that where jewellery is deposited with a person 
who refuses to return the same to the owner after a demand, the 
case is governed by Art. 145 of the Limitation Act giving the 
depositor a period of 30 years to recover, from the date of the 
deposit. Art. 145 is not governed by Art. 49 of the Act, so that 
the refusal of the depositee does not make his possession become 
unlawful within the meaning of that article so as to compel the 
depositor to file his suit within three years from the date of 
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refusal. Administrator-General of Bengal v. K.K. Dassee, 31 
Cal. 519; Gangineni v. Gottipati, 33. Mad. 50 ; Kishtapa Chetty 
v. Lakshmi Ammal, 44 M.L.J.431% Narmadabai v. Bhavani 
Shankar, 26 Bom. 430—,referred to. 


Ma SHWE ON v. Ma Saw AND ANOTHER eee aes 547 

Limitation Acr (IX or 1908), Scu. I, Arts. 59, 132—On-demand 
loan secured by mortgagee, time runs from date of loan—Purchaser 
from mortgagor not made a party by mortgagee in his suit, effect 
of—Rights of auction-purchaser no higher than mortgagee’s— 
Conflict between auction-purchaser and purchaser from mortgagor— 
Remedy of auction-purchaser. Respondent was the purchaser at a 
Court auction of property which was sold in execution of a mort- 
gage decree on a simple mortgage, the money being repayable on 
demand. The mortgagee had madevwoniythe mortgagors’ parties 
in his suitand had omitted to join the appellant who had purchased 
the property from the mortgagors subject to the mortgage. The 
executing Court put the respondent asauction-purchaserin posses- 
sion of the property. Appellant filed a suit against the respondent 
for recovery of his possession and succeeded in the trial Court as 
well as in the appeal to the High Court which held that as the 
mortgage decree was in operative against the appellant, he could 
not be disturbed in his possession. He had aright to redeem the 
property if he chose, but this right was not a liability which he 
could be compelled to discharge. Some six years after the 
auction and more than 12 years from the date of the mortgage, 
respondent filed a suit against the appellant for redemption of the 
mortgage by the appellant or in default for sale of the property. 
The trial Court dismissed the suit as time-barred, but the District 
Court ordered a remand. Appellant appealed. He/d, that the 
appellant was under no personal obligation to discharge the mort- 
gage debts and the claim for sale was barred under the provisions 
of Art. 132 of the Limitation Act. Whether the loan is personal 
or secured by a mortgage, if it is payable on demand, time runs 
from the date of the loan and not from the date ofdemand. The 
auction-purchaser had no higher rights than an assignee of the 
mortgagee and no fresh period of limitation started by reason of 
the mortgage decree or sale. If the respondent now wished to 
alter his claim into one for possession, even if he could be allowed 
to do so, the matter was res judicata between the parties owing 
to the decision in the previous suit between them. Perianna v. 
Muthuvira,21 Mad. 139—vreferred to. 


T.C. Bose v. OBbEDUR RAHMAN CHOWDHURY 2 297 
LimirATION ACT, ARTICLES 105 AND 120 re wee ae 198 


Liuitation Act, ARTICLE 166 ese sive ies 490 


Limitation Act (IX oF 1908), Scu. I, Arr. 182, CL. 5 AND EXPLa- 
NATION I—Decree against iudgment-debtor alone is not decree passed 
against him and his surety jointly—Application for execution 
against judgment-debtor alone does not save limitation cgainst 
surety. Held that where a surety has signed a bond for the due 
satisfaction in whole or in part, ofa decree passed or to be passed 
against the person, the decree cannot be said to be passed jointly 
against the judgment-debtor and his surety,sothatapplicationsfor 
execution under cl. 5 of Art. 182 of the Limitation Act against 
the judgment-debtor alone, which would save limitation against 
the judgment-debtor, would not avail as against the surety if 
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execution is sought against him for the first time after three years 
from the date of the decree. Narayan v. Timmaya, 31 Bom. 
50—followed. 


Nee 


K.SEYMowametd Cassio AND OTHERS v. JAMILA BEE BEE 334 


LiurraTion Act (IX oF 1908), Scx. I ,Arts. 182, 183—Burma Courts 
Act (XI of 1922), s. 26—Decree of Chief Court governed by Art. 
182 and is not a decree of High Court for purposes of limitation— 
Infructuous application for execution which is time-barred gives no 
fresh period for limitation. Held, that Art. 182 and not Art. 183 of 
the Limitation Act applied as regards execution of a decree of the 
late Chief Court of Lower Burma, although an application for 
execution is made in the High Court. The object of s. 26 of the 
Burma Courts Act was simply to provide for the execution of 
decrees of the Chief Court by the High Court, which succeeded it. 
It is not intended to metamorphose a decree of the Chief Court 
into a High’Court ‘decree*so“as*t6 apply the longer period 
of limitation attaching to a High Court decree. Held, also, that 
where an application for execution is made, which is time- 
barred, and an order for arrestis made, but no warrant is 
issued and no process-fees are paid, the application becomes 
wholly infructuous and cannot give the decree-holder a fresh 
period of limitation under the provisions of Art. 182 (6) of the 
Limitation Act. Consequently asecond application for execution 
is also time-barred although. presented within three years from 
the date of the infructuous application. Bhagwan Jethiram v. 
Dhondi, 22 Bom. 83 ; Bissessur Mullick v. Maharajah Mahatab 
Chunder, 10 Suth. W.R. F.B.R. 8—referred to. Mungul Pershad 
v. Grija, 8 LA. 123—distinguished. 


ALIBpHAI MoHAMED, A Firm v. MAHOMED NOORMAHOMED 566 
LIMITATION WAIVER OF BY EXECUTIVE OFFICERINVALID ... ae 175 


Lunatic, ESTATE OF, HOW DISTRIBUTED AT BUDDHIST LAW iss 485 


MAHOMEDAN Law—Heirs of convert to Mahomedanism must be 
Mahomedans—Hindu widow's claim in property of her husband 
who became Mahomedan—Hindu heir’s claim to property acquired 
by deceased before conversion—Act XXI of 1850—Burma Laws Act 
(XIII of 1898). A Hindu woman claimed to be the heir of her late 
husband and to administer his estate. About 30 years ago the 
husband had left Madras leaving his wife there, migrated to 
Burma, renounced Hinduism and became a Mahomedan. He 
married a Mohamedan woman and some Burmese women also 
claimed to be his widows. He died a Mahomedan. Held that 
the law which governs inheritance or succession to a person’s 
estate is the law to which he himselfis subject at the time of his 
death. Under Mahomedan law, which applied to the deceased, 
the Hindu widow could not inherit any part of his estate and 
therefore her suit failed. Act XXI of 1850 had no application in 
the case as it only applied to converts whose disabilities on 
account of conversion the Act sought to remove. There is no 
reliable authority for the proposition stated in Macnaghtens’ 
Principles of Hindu Law that a Hindu widow or Hindu heirs ofa 
Hindu converted to Islam will take all the property which the 
deceased had whilst he was a Hindu and up to the time of his 
conversion. There was also no equity in favour of the widow as 
she acquiesced in the wrong done to her by her husband for 30 
years. Asha Bibiv. Ma Kyaw Yin, C.R. 361 of 1919 of 
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Ch. C.L.B.; fowala v. Dharum, 10 Moore’s Ind. Ap. 511; Khunni 
Lal v. Gobind, 33 All. 356—distinguished. Sundarammal v. 
Ameenal, (1926) M.W.N. 952—7eferred to. 


C.V.N.C.T. CHEDAMBARAN CHETTYAR v. Ma NYEIN AND 
OTHERS <i me ve 


MaHoMeEDAN Law—Widow cannot make a partnership contract on 


behalf of her minor childyen—Contract Act (IX of 1872), ss. 11, 
24’7—Business carried on with partnership property involving share 
of minor heirs of deceased partner, effect of —Suit for dissolution 
of existing partnership governed by Art. 120 and not 106 of the 
Limitation Act (IX of 1908). Held, that a Mahomedan widow is 
not competent (except for herself) to enter into a partnership 
contract with her deceased husband’s partner to continue the 
business so as to bind her minor children. Their share in the 
assets of the firm cannot be made liable for losses incurred after 
the death of their father, if the surviving partner and their mother 
agree tocontinuethe business. The minor heirs would be entitled 
to their share of the assets of the firm at the time of their father’s 
death, as well as to their share of the net profits made since their 
father’s death, in calculating with reasonable remuneration must 
be allowed to the surviving partner for solely managing the busi- 
ness since the death of their father. A suit for dissolution of an 
existing partnership (e.g. one made between an adult heir of a 
deceased partner and the surviving partner) is govened by Art. 
120 and notby Art. 106 (or Art. 114) of the Limitation Act. 
Imambandiv. Mutsaddi, 45 Cal. 878 (P.C.)—referred to. 


A. Kuorasany v. C. ACHA AND FOUR 


MAHOMEDAN WILL—Testator’s power of bequest—Mahomedan heirs’ 


shares cannot be modified by will—Restriction of enjoyment of 
inheritance whether permissible—Physical incapacity of an heir. 
A Sunni Mahomedan by his will left a third of his estate to charity 
and placed the remaining two-thirds in the hands of a trustee with 
instructions to the trustee to pay to the testator’s son an allowance 
which did not represent the total income of hisshareasheir. The 
testator’s idea was a prudent one in view of the fact that the son 
was of weak intellect and suffered from other physical disabilities. 
Held, that according to Sunni Mahomedan law a testator may 
bequeath one-third of his.estate to a charity or to astranger, but he 
cannot by a testamentary disposition reduce or enlarge the shares 
of his heirs, who are entitled to inherit, nor can he restrict their 
enjoyment of the property they inherit. Moulvi Muhammad_v. 
Mussumat Fatima Bibi, 12 1.A. 159 ; Ranee Khujoorunnissa v. 


. Mussamut Roushan Jeha, 2 1.A. 192—referred to. 


E.C., Jeewa v. H.H. Yacoos ALLY AND ANOTHER 


MarrIAGEABLE AGE OF BUDDHIST BOY 


MESNE PROFITS, SUIT FOR, WHETHER COGNIZABLE BY A SMALL CAUSE 


Court 


MINoR’s RESPONSIBILITY IN DRIVING A CaR—Driving with permission 


of person in possession, no trespass—Mere unskilfulness, not negli- 
gence—Liability for independent distinct tort. Appellants were the 
owners of a motor car which they had given possession of to a 
person under a hire-purchase agreement. ‘The car was in charge 
of the hirer’s driver and with his consent and permission, 
respondent, a lad of 16, droveit. He attempted to cross acar in 


. front and then swerved to the left to avoid a car in front coming — 
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from the opposite direction. In consequence he piled the car 
upon a heap of laterite. Appellants sued respondent for the 
damage. It was found that the respondent was not negligent and 
drove to the best of his ability, but the mishap occurred through 
his inexperience, and want of skill. Held, that as the respondent 
drove the car with the permission of the driver, there was no 
independent trespass on his part so as to render him liable. His 
unskilful driving did not amount to negligence, because he was not 
a licensed driver, nor was it an independent tort. Fawcett v. 
Smethurst,(1914)84 L.J.K.B.473—+referred,to. 


Mortor-Houst Company, LTp.v. CHARLIE BA KET 


MINOR WHEN BOUND BY NATURAL GUARDIAN’S ACTS ay 
MONEY PAID 70 COMPOUND & NON-COMPOUNDABLE CASE NOT RECOVER- 


ABLE ae wea ase 
MONEY-LENDER TAKING CHATTELS IN PLEDGE, WHETHER AN OFFENCE 
UNDER THE VILLAGEACT .... asa roe — 


MOoRTGAGED PROPERTY, PURCHASE OF-—Purchase price used for paying 
prior mortgage—Priority of purchaser over putsne morigagee— 
Continuance of incumbrance when beneficial to purchaser, intention 
immaterial—Transfer of Property Act (IV of 1882),s. 101. Held, 
that where a purchaser buys immoveable property which is 
encumbered, and the circumstances are such that it is for the 
benefit of the purchaser that the mortgages involved in the 
purchase should not be extinguished, they enure for the benefit of 
the purchaser. Where in acase to which the concluding words of 
s. 101 of the Transfer of Property Act apply, z.e., where the 
continuance of an incumbrance is for the benefit of the purchaser 
the question of intention of parties need not be examined. 
Gokaldas v. Puranmal, 10 Cal. 1035 (P.C.)—distinguished. 
Soobrainonian Cheity v. Aga Rajat Ally, 5 L.B.R. 138—referred to. 


N.V.N. Natcutappa CHETTYAR v. Ko THA ZAN AND ONE 
MortTGaGEE PUISNE, NOT AFFECTED BY DECREE AGAINST MORTGAGOR .., 


MMorrTcaGEe PuRCHASING AT COURT AUCTION PART OF MORTGAGED 
PROPERTY, EFFECT OF—Discharge of proportionate share of mort- 
gage debt—Values of properties swohether to be taken at date of mort- 
gage or date of purchase—House on mortgaged site nearly complete 
and includedin mortgage—Transfer of Property Act (IV of 1882), s. 
82. Held, that when a mortgagee has purchased part of the property 
mortgaged to him at a Court auction subject to the mortgage, his 
purchase has the effect of discharging a proportionate share of the 
mortgage debt. The amount so discharged bears the same ratio 
to the whole mortgage debt as the value of the property purchased 
bears to the value of the whole of the mortgaged property. In 
calculating the proportionate values of the properties, a question 
arises whether the value at the date of the mortgage, or that at the 
date of the purchase, should be considered. In the present case 
the value of the house purchased by the mortgagee, which was 
not complete at the date of the mortgage, must be considered along 
with the value of the house site, in determining the proportionate 
amounts to be charged on the various mortgaged properties, as, at 
the date of the mortgage the house was being built and well on the 
way to comnspnereont and was included in the mortgage deed. 
Bisheshur v. Ram Sarup, 22 All. 284 ; Fakiraya v. Gadigaya, 26 
Bom. 88 ; Mardon Singh v. Thakur, 27 All. 549—referred to. 


NYAUNGLEBIN Co-operaTIve BANK v. Maunc Ba U anp 
OTHERS ‘iss see a she 
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MoRrTGAGEE WHEN ENTITLED TO CLAIM APPOINTMENT OF RECEIVER 


MorTGAGEE WITH POSSESSION, WHETHER”A DEFENCE OF CONTRACT OF 
SALE OPEN TO ese ose 4 


MUTUAL DEALINGS, WHAT ARE, WITHIN THE MEANING OF SECTION 47 
OF THE PRESIDENCY Towns INSOLVENCY ACT ee 


NATURAL GUARDIANS’ POWERS TO DISPOSE OF MINOR CHILD’S PROPERTY ... 


NEGLIGENCE,FINDING OF, NOT ONE OF FACT BUT OF INFERENCE FROM 
FACTS eee ose eee ere ese 


INON-APPEARANCE OF APPELLANT,EFFECT OF 


Notice TO INSOLVENT WHETHER NECESSARY BEFORE GRANTING LEAVE 
TO SUE ese eee eee eee eee 


ORAL EVIDENCE TO PROVE SATISFACTION. OF GLAIM 


ORAL AGREEMENT TO MODIFY DECREE—Suit for damages ‘foe Scape of 
agreement to certify adjustment—Evidence Act Cr of 1872), s.92, 
no bar to proof of oral variation or novation. Where a judgment- 
debtor sets up a verbal agreement by the decree-holder to accept 
some variation or a new contract in substitution of the original 
decree he is not debarred from doing so by s. 92 of the Evidence 
Act, in a suit for damages by him against the decree-holder for 
wrongfully proceeding with the ex aes tion of his decree and in 
contravention of his promise to cert e adjustment to the Court. 
Lachhman Das v. Baba Ramnath, 44. All. 258—dissented from. 


Ma Suwe Per v. Maunc San Myo ns 
Orasa’S CLAIM DOES NOT LAPSE BY DEATH OF ORASA OR BY DEATH OF 
THE SURVIVING PARENT Sis Sas . - 


ORDER OF COURT .CONFIRMING ELECTIONS UNDER SCHEME FRAMED BY IT 
UNDER THE CiviL PROCEDURE CODE, WHETHER APPEALABLE—Civil 
Procedure Code (Act V of 1908), s.92. Held, that where 
a Court reserves to itself the right to confirm elections held 
under a scheme framed by it under,the, provisiong of s. 92 of the 
Civil Procedure Code and where appli ication for confirmation is 
made by parties on one side in the suit and is opposed by parties 
on the other side, the order is a decree in the suit itself and is 
ager appealable as a decree under the Code. Abdul Shaker 

Abdul Rahiman, 46 Mad. 148—referred to. Balakrishna v. 
Visudeoe, 40 Mad. 793 ; Chunilal v. Amhedabad Municipality, 36 
Bom. 47 ; Kokku v. Chintlachervu, 47 Mad. 369 ; Lakshmanan 
Kannapa, 50 Mad. 121 ; Mahomed Esoof v. Mahomed Bsoeh, 7 
B.L.T. 298 ; Minaksht v. Subramanya, 11 Mad. 26 ; Pee? 
Corporation “of Rangoon v. Shakur, 3 Ran. 560 ; Municipality of 
Belgaum v. Rudrappa, 40 Bom. 509 ; National Telephone Co. v. 
Postmaster-General, (1913) A.C. 546—distinguished. 


U Ba PE AND ONE v. U Po SEIN AND OTHERS 
PARENTS’ POWER TO DISINHERIT CHILDREN, AT BUDDHIST LAW 


Parties—Appeal—Adding defendant as respondent-—-Appeal barred 
when application made—‘‘ Interested in the result of the appeal”’ 
—Property transferred by insolvent—Sale by Official Assignee— 
Transfer of Property Act (IV of 1882), s. 6—Code of Civil Proce- 
dure (Act V of 1908), O. XLI, rr. 20, 33. A plaintiff, having 
bought from an Official Assignee, for a trifing sum, property 
of great value which had belonged to the insolvent, sued to 
recover the property. He alleged that a transfer by the ‘insolvent 
to the first defendant, and transfers by the first defendant and 
other defendants to one another successively, were all invalid. 
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The suit was dismissed. The plaintiff appealed to the High 
Court, but failed to join the first defendant as a respondent. 
At the hearing, the time limited for appealing having then 
elapsed the plaintiff applied to join the first defendant, in whose 
absence the-appealscould»otsucteed. The application was 
refused. By Order XLI, Rule 20, an Appellate Court has power 
to add a party if it appears that ‘‘ he is interested in the result of 
the appeal.’”? By Order XLI, Rule 33 an Appellate Court can 
make any decree or order which ought to have been made, and 
make such further decree or order as the case may require, not- 
with standing that the appeal..as to part only of the decree. 
Held, that as the first defendant held a decree against which an 
appeal was barredso far as he was concerned, he was not 
**interested in the result of appeal’’ within the meaning of 
Order XLI, Rule 20: and assuming that under XLI, Rule 
33, the Appellate Court could add a defendant as respondent for 
the purpose of making a decree against him, no sufficient ground 
had been shown for .interfering with the refusal to do so. 
Semble :—A sale by an Official Assignee of lands in the posses- 
sion of alienees from the insolvent is in substance a sale of the 
right to litigate, and even if it does not come within the prohi- 
bition in section 6 of the Transfer of Property Act, 1882, the 

principle of that enactment applies. ‘ 
V.P.R.V. CHOKALINGAM CHETTY v. SEETHAI ACHA AND 
OTHERS = ave see ave 


PaRTITION, FACT OF, CAN BE PROVED BY ORAL EVIDENCE—Jnadmis- 
sible document containing terms of partition—Evidence Act (I of 
1872), s. 91. Held, that the fact of partition may be proved by 
oral evidence, notwithstanding that the terms of partition are 

. embodied in a document which cannot be proved. S. 91 of the 
Evidence Act is concerned with the terms of a document, not with 
the fact of the transaction. Chotalal v. Bai Mahakore, 41 Bem. 
466—referred to. 


Maunec Tun SEIN v. Ko TU AND FIVE wee Te 
PARTNERSHIP, DISSOLUTION OF, GOVERNED BY ARTICLE 120, LIMIT- 
ATION ACT = ads exe nee eas 
PAYIN, WHEN CONVERTED INTO LETTETPWA wee 
PAYMENT BY ONE CO-HEIR WHEN A CHARGE ON PROPERTY ... see 
PECULIAR WORDS, USE OF IN A TRADE-MARK wea axe 
PENAL CODE, SECTION 75 ve axe eas ase 


PENAL CODE, SECTION 174 was ens 2 . 


Pena Cops (Act XLV oF 1860), ss. 182 AND 211—Offence committed 
falling within the purview of both sections—Prosecution should be 
under s, 211—Charge before the police and subsequent institution 
of a proceeding before the Court—Criminal Procedure Code (Act V 
of 1898),s.195. Accused laid a false charge of robbery and hurt 
in an information before the police, which was, after enquiry, 
thrown out. Subsequently, the accused lodged a complaint in 
Court for the same offence which the magistrate dismissed as false 
onthepolicereport. Held, thatthe accused committed an offence 
which came both within the purview of s. 182 and s. 211 of the 
_PenalCode. Anoffenceunderthelatterse-tion includes an offence 
under the former section, but the converse does not hold good. 

’ Accused, under such circumstances should be prosecuted under s. 
211 of the Penal Code on a complaint by the Court according to 
the provisions of s. 195 (1) (b) of the Criminal Procedure Code and 
not under s. 182 of the Penal Code merely on the complaintofthe 
public servant concerned. Bhokteram v. Heera Kolita, 5 Cal 184; 
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Brown v. Ananda Lal Mullick, 44 Cal. 650; Empress v. Arjun, 7 
Bom. 574 ; Emperor v. Sorada Prosad Chatterjee,.32.Cal. 180 ; 

‘aggu v. Pala, 2 U.B.R. 95 ; Queen-Empress v. Ragu Tiwari, 15 
All. 336; Shatk Muhammad Yassim v. King-Emperor, 4 Pat. 323— 
referred to. 


RAMBROSE v. KING-EMPEROR i aes ‘ 


PENAL CopeE (Act XLV oF 1860), s. 379—Claim of right—Good faithin 
belief and in the act of taking, necessary—Extent of such defence. 
Held, that where 2 person has a claim of right which he believes 
to be good and has attempted to assert that right by doing an act 
which in good faith he believed he had every right to do, and for 
such reason the Court is of opinion that he did not act dishonestly 
then the person is innocent of theft. But where in asserting his 
right to some property which a person believes to be good, he 
does something which he knows he has no rightztosday-e<g. by 
taking the law in his own hands and removing suck property from 
the possession of the opponent who claims the property himself, 
he may be guilty of theft. 


RANGASAWMY AND ONE v. KING-EMPEROR —_ ose 
PENAL CODE, SECTIONS 379 AND 411, PROSECUTION UNDER WHETHER 
BARRED BY ACQUITTAL UNDER ForEST ACT svi see 


PENAL CopE, SECTION 408, CONVERSION, PLACE OF ae siete 
PENAL CODE, SECTIONS 421, 424, INDEPENDENT OF INSOLVENCY ACTS ..: 


PenaL Cope (Act XLV oF 1860), ss. 464, 467—Fraudulent execution 
of document on an alleged date other than the actual date of exe- 
cution is forgery—Alteration cf date of purchase of stamp-paper only 
evidence to show forgery of document engrossed thereon. Complain- 
ant filed a suit against the first three respondents and obtained a 

‘temporary injunction order against them to prevent alienation of 
certain property. Some twelve days after the service of the sum- 
monses and four days before the notice of injunction was served 
on them, the first three respondents presented for registration a 


document purporting to be a mortgage of the property. covered by , 


the injunction and purporting to be executed by them in favour of 
the 4th respondent some three months prior to the suit. 
Complainant asserted that the document could not have been 
executed on such earlier date, as the stamp-paper on which the 
document was engrossed was bought only two days before the 
registraticn of the document and there wasan alterationof thedate 
on which the stamp-paper was bought. Respondents were 
charged under section 465 of the Penal Code but were discharged 
by the Trial Magistrate whose order was confirmed by the Session 
Judge. Held setting aside the order, that the offence was one 
under section 467 of the Penal Code triable by a Court of Session. 
To execute with fraudulent intent, a document purporting to have 
beenexecuted on a date other than the one on which it was actually 
executed, isinitselfa forgery. The real gravamen of the charge 
is that the document itself is fraudulently ante-dated, and not the 
alteration of the date on which the stamp-paper was bought which 
fact is merly a piece of evidence to establish the forgery of the 
document itself. — 


RANGASAWMY CHETTYAR v. MaunGPoKu ... see 


PHYSICAL INCAPACITY OF HEIR, NO GROUND FOR RESTRICTING FULL ~ 


RIGHTS OF OWNERSHIP AT MAHOMEDAN LAW ads seis 
PLEADINGS, DEPARTURE AT APPEAL STAGE FROM CASE SET UP IN THE 


POSSESSION OF LAND NOT RECOVERABLE BY PERSON WITH INVALID 
TITLE—Transfer of Property Act (IV of 1882), s. 54 ; Registration 
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Act (XIV of 1908), s. 49—Possession in virtue of invalid sale a 
good defence. A person in possession of immoveable property 
under a contract for sale is entitled to resist a suit for possession 
and he has that right even if.the.original:transaction purported to 
be an outright sale but was not valid sale owing to the absence of 
a registered saledeed. But that does not mean that a title can be 
conferred in total disregard of the provisions of the Transfer of 
Property Act, and therefore a person who is not in possession of 
property cannot bring a suit for possession based on an invalid 
title. Held, thata person who purported.to derive title to immove- 
able property from his vendor who based his title on an 
unregistered sale document, where the provisions of section 54 of 
the Transfer of Property Act applied, could not eject a person in 
possession of the property and who was not put in possession 
thereof by him or his vendor. Maung Myat Tha Zan and two v. 
Ma Dun and one, 2 Ran. 285 ; Ma Ma Rasta v. Maung Tun, 2 
Ran. 479—distinguished. 7 
Maunc Ba AND ONE v. MaunG Kywea AND ONE. 125 
POSSESSION OF LAND UNDER CONTRACT FOR SALE A SHIELD AGAINST 
OWNER’S CLAIM—Purchaser by registered deed from owner, position 
of —Registered purchaser without notice of previous oral purchase, 
takes precedence—Possession of previous owner as tenant of previous 
unregistered purchaser is no notice to subsequent registered 
erchast—-Regitanon Act (XV of 1908), ss. 48, 50. Held, that 
although a defendant in possession of land under a contract of 
sale can resist a suit for possession by thé owner, or at most as 
plaintiff can ask for a decree that he was in lawful possession of 
the land, the case is different when a purchaser by registered 
deed from the owner claims the land. He is in law the owner 
of the land, provided he has no notice of the previous oral 
purchase. if the previous owner remains in possession as tenant 
of the previous unregistered purchaser, such possession is no 
notice to the subsequent registered purchaser of the earlier 
purchase. Maung Myat Tha Zanv. Ma Dun, 2 Ran. 285; 
Moreshwar v. Dattu, 12 Bom. 569—referred to. 


PinpDEE v. U HPA AND ONE one ‘en 315 


POSSESSION BY USUFRUCTUARY MORTGAGEE—Plea of siconconk sale in 
satisfaction of mortgage debt without registered instrument, whether 
valid defence in sutt for redemption. Held, that a defendant who 
was put into possession of the property as mortgagee may plead, 
by way of defence to a suit for redemption, that the mortgagor 
subsequently agreed to-sell the property to him in satisfaction of 
the mortgage debt, an that if he proves that his present posses- 
sion is of that of a purchaser in possession without a registered 
conveyance, heis entitled tosucceed. Ma MaEv. Maung Tun, 
2 Ran. 479 ; Ma Pyonev. Ma U, Special Civil Second Appeal 89 of 
1923 ; Maung Myat Tha Zan v. Ma Dun, 2 Ran. 285 ; Maung Ok 
Kyi v. Ma Pu, 4 Ran. 368 ; Maung Shwe-Hmon v. Maung Tha 
Byaw, 11 L.B. R. 4623 Mahomed Musa v. Aghore Kumar, 42 Cal. 
801 ; Po Sinv. Ma Nyein, Civil First Appeal 306 of 1926 ; Po Thin 
v. ThaHnaw, Special CivilSecond Appeal 104 of 1927; Venkatesh 
v. Mallappa, 46 Bom. 722—referredto. Ma Shwe Kinv. Ka Hoe, 
Civil Second Appeal 308 of 1923 ; Myat Tun Aung v. Maung Lu 
Pu, 3 Ran. 243—dissented from. 


C.A.M.K.R. CHETTIAR v.Ma K\YAW AND OTHERS oe 270 
Mavunc Po SIN AND ONE v. Ma NYEIN AND SIX See 276 


POWER OF SALE BY MortGAGEE—Power to be conferred in express 
terms—What is not sufficient conferment—Transfer of Property 
Act (IV of 1882), s.69.. Held, that section 69 of the Transfer of 
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Property Act does not purport to confer any powers on mortga- 
gees but it is intended, when.apower.is expressly conferred by the 
mortgage deed, to prescribe the procedure, to curtail the unfet- 
tered exercise of the power and to determine the rights of the 
purchaser at such asale. Held, accordingly that a sentence in the 
mortgage deed to the effect that ‘‘the mortgagee, his heirs, 
representatives and assigns shall have all the powers, remedies 
and privileges conferred upon the mortgagee by Act IV of 1882 ”’ 
does not authorise a sale out of Court by the mortgagee. 
Maraprasap UpapHya v. KUNNON DEVI AND ANOTHER ove 134 
PREFERENCE GIVEN TO ESCAPE PRESSURE NOT FRAUDULENT ... ins 536 


PRESIDENCY TOWNS INSOLVENCY ACT, SECTION 17 ase see 533 


PRESIDENCY Towns INsotvency Act (III OF 1909), s. 47—Mutual 
dealings and set off—Damages for, breach of contract against share 
of profits —Refusal of creditor to answer claim for damages, effect 
of. Acreditor claimed from an insolvent a sum of money for his 
share of profits is a business of which he was manager. The 
insolvent claimed damages for a breach of contract on the part of 
the creditor in failing to purchase the business of the insolvent. 
The creditor, under legal advice, refused to say whether he was 
liable for damages that would wipe out or reducehisclaim. Held, 
that the case was one of mutual dealings within the meaning of 
section 47 of the Presidency Towns Insolvency Act. The Official 
Assignee was bound to enquire whether a claim made against the 
estate really existed and whether there was a set-off. The 
creditor’s refusal to answer the Official Assignee on the question 
of set-off justified the latter in rejecting his claim. Booth v. 
Hutchinson, 15 Eq. 30; Palmer v. Day, (1895) 2 Q.B. 618— 
referred to. 

JEFFERY v. OFFICIAL ASSIGNEE OF RANGOON wt wes 46 


Presipency Towns INsotvency Act (III oF 1909), s. 55——Good faith 
and consideration—Onus of proof on secured creditor. Under 
section 55 of the Presidency Towns Insolvency Act the burden of 
proving good faith and consideration is on the person claiming to 
be asecured creditor, Official Assignee of Madras v. C.S. Mooda- 
liar, 43 Mad. 739—followed. 


OFFICIAL ASSIGNEE OF RANGOON v. L. ROOPJEE ... wie 676 


PRESIDENCY Towns INsotvency Act (III oF 1909), s. 103—Penal 
Code (Act XLV of 1850),ss.421,424—Criminal proceedings main- 
tainable independently of the Insolvency Act—Death of the 
complainant—Magistrate’s discretion to | anne with trial. An 
insolvent concealed the receipt by him of insurance money on his 
mortgaged property from the mortgagee as well as from the 
Official Assignee who expressed an opinion in his report that the 
insolvent was guilty of an offence under section 103 (6) (ii) of the 
Presidency Towns Insolvency Act. A creditor applied to the 
Insolvency Court for his prosecution; but the Court declined to do 
so. The creditor thereupon filed a complaint himself against the 
insolvent charging him with offences under sections 421 and 424 
of the Indian Penal Code. After the complainant’s evidence was 
taken, there were several adjournments and then the complainant 
died. The trial Magistrate decided to proceed with the trial and 
declined to discharge the accused under section 259 of the Criminal 
Procedure Code. Held, that the Presidency Towns Insolvency 
Act does not take away a Magistrate’s.jurisdiction to try an insol- 
vent for an offence under sections 421 and 424 ofthe Indian Penal 

. Code. There was no reason to interfere with the Magistrate’s 
_discretion to ptoceed with the trial as the offences were not 
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compoundable and the deceased complainant’s evidence could be 
used under section 33 of the Evidence Act. Emperor v. Bhat, 35, 
63—eferred to. 

U Mo Gaunc ». U Po Sin eee See 


PRINCIPAL AND “AGENT—Potier of attorney— Subsequent registered 
deed of trust—Sale of immoveable property—Alleged revoca‘ion of 
power—Construction of deed—Properties not included in deed— 
Absence of description for registration. A joint Hindu family 
carried on business as the K.P. firm with a branch in Pegu. In 
1906 the manager of the family gave a power of attorney to S, the 
Pegu agent of the business, authorizing him to sell any of the 
immoveable property. In 1908, the business being in diffizz].i.s, 
the manager of the family executed a deed by which a trustee 
was given power to collect debts and pay creditors, and carry on 
the business, with power to sell properties mentionedin schedules. 
The Pegu properties were not mentioned i in the schedules, but 
clause 21 of the deed provided “‘ all properties, assets, claims and 
suit which-may-comeunder dispute of the K.P. firm have in this 
way been transferred to the trustee; he has power to receive them 
as they are paid, to convert them allin money, and if convenient to 
transfer them to creditors.’’ In 1912 S by a registered deed 
purported to sell part of the Pegu properties. Held, that the trust 
deed, upon its true construction did not include the Pegu 
properties, as they were not mentioned in the schedules, and the 
deed contained no description identifying them as was necessary 
for purposes of registration; that accordingly the deed did not 
revoke the power of attorney of 1906, and S had power thereunder 
to sell the properties in suit. 


V.P.R.V. CHOKALINGAM CHETTIAR v. E.N.M.K. caine 


FIRMAND OTHERS ... ae eas 
Privy Counci_, APPEAL WHEN TO BE MADE TO, ON A DECISION ON A 
CARDINAL ISSUE ... om See ae Aa 


PROBATE AND ADMINISTRATION AcT, 1881, LETTERS GRANTED UNDER 
WHERE THE DECEASED WAS GOVERNED BY THE signees 
Act, 1865 Pr 


PROMISE TO PAY ON ACCOUNTS SETTLED, CAUSE OF ACTION BASED ON eee 


PROMISSORY-NOTE ONCE ADMITTED IN EVIDENCE NOT QUESTIONABLE’ 


BY APPELLATE COURT FOR WANT OF STAMP ay oma 
PROPERTY, RENTAL VALUE OF, HOW DETERMINED — 


PrROviDENT Funps Act (XIX oF 1925), s. 3 (2)—Vesting of money ina 
“* dependent’’—Private Provident Funds—No vesting in nominee 
or heirs—Court-fees as to deposit. Under the provisions of s. 3 
sub-sec. 2 of the Provident Funds Act, XIX of 1925, money in the 
Government or Railway Provident Funds vests in the ‘‘ depend- 
ent ’’ as defined in s. 2 of the Act and is also free from debts con- 
tracted by the deceased or by the dependent before the death of 
the depositor. Whether the money also vests likewise in a 
nominee is not equally clear. But a sum of money in a private 
provident fund cannot be deemed to vest in the nominee or the 
widow or the children of the depositor. They take by succession 
and therefore the deposit is not exempt from payment of court- 
fees for letters of administration to the estate of a deceased 
subscriber. 


IN THE MATTER OF M. HAMILTON KING, DECEASED ave 
PRovIDENT Funps Act (XIX oF 1925), s. 5—Declaration under the Act 
a testamentary disposition—Personal law contrary to disposition, 
effect of —Retrospective effect of statute. A Burman Buddhist, an 
employee of the Burma Railways was a subscriber to the Burma 
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Railways Provident Fund. By his declaration made in September 
1924 he nominated his sister to receive the Provident Fund amount 
onhisdeath. The Act (IX of 1899)then in forée*did not contain 
provisions that enabled a person to override his personal law 
as to dispositions. The Provident Funds Act, XIX of 1925, came 
into force on the rst of April 1926. It applied to the Burma 
Railways Provident Fund. The subscriber made no fresh declara- 
tion and died in February 1928. His widow who was his sole 
heir under Burmese Buddhist law claimed the money according 
to the personal law of the deceased. Held, confirming the decision 
of the Original Side, that the provisions of section 5 of the 
Provident Funds Act, XIX of 1925, enabled a Burman Buddhist to 
make a valid nomination, though such nomination, being in the 
nature of a testamentary disposition, is prohibited by his personal 
law. Held, reversing the decision of the Original Side, that no 
fresh nomination was necessary.;hy,the deceasedynder the new 
Act, and that it was valid as against the widow. 


Ma Kywayv. Ma Mi Lay AND ANOTHER és rer 682 
PROVINCIAL INSOLVENCY ACT, SECTION 5 a 352 


PROVINCIAL INsotvency Act (V OF 1920), ss. 28 (2), io-Ratiaas of 
discharge does not terminate Insolvency Frucsideae-Loues of 
Court necessary to file the suit against insolvent. Held, that the 
refusal of the discharge of an insolvent is not necessarily a 
termination of the insolvency proceedings,,.and.therefore the 
bar against the commencement of a suit against the insolvent 
without the leave of the Court continues to operate. Rowe & Co. 
v. Tan Thein Teik, 2 Ran. 643—/ollowed. Maung Po Toke v. 
Maung Po Gyi, 3 Ran. 492— overruled. 


Tan Seixk Kev. C.A.M.C.T. Firm .. 27 


PROVINCIAL INSOLVENCY ACT(V OF 1920), ss. 53, 28 —Dlearine 
of ‘relation back’ cannot be applied to s. 53—Voluntary transfers 
voidable if made within two years from date of adjudication 
and not from date of presentation of petition. Held, that a 
voluntary transfer made by an insolvent is voidable if made within 
two years from the date of adjudication and not.from the.date of 
the presentation of the petition on which the adjudiciation order is 
made. The doctrine of ‘ relation back’ that is contained in s. 
28 (7), cannot be imported into s. 53 of the Provincial Insolvency 
Act. Ghulam Muhammed v. Panna Ram, Civil Ap. No. 531 
of 1917, Lah. H.C., K.N.K.L. Chettyar Firm v. Maung Ba Tin, 
C.M. Ap. No. 42 of 1918, Ch. C.L.B.; Nagindas v. Gordhandas, 49 
Bom.730—approved. Rakhal Chandrav. Sudhindra, 46 Cal.ggt; 
Sheonath Singh v. Munshi Ram, 42 All. 343—dissented from. 


Maunc Pe v. Maunc Po HTEIN AND ONE <n = 193 
PROVINCIAL INSOLVENCY ACT, SECTION 54... 536 


Provincrat SMaLt Cause Courts Act (IX or 1887), s s. 15 (1) AND 
2ND Scu., Art. 8—Suit for ‘laizu’ not a suit for rent—Competency 
of a Court of Small Causes to try suit. Plaintiff-respondents 
agreed to allow defendant to work three plots of land on the 
understar.diag that seed-grains would be supplied by the plaintiff 
and that the defendant would give plaintiffs half of the produce as 
laizu which literally means “‘ share ofland.’’ Held, that a Court 
of Small Causes was competent to entertain a suit for recovery of 
the value of such share by way of camages for a breach of 
contract. Such suit was notasuitfor‘ rent.’ $adab Chandrav. 
Gopal Chandra, 28 C.W.N. 848—teferred to. 

Maunc Kan Gywe v. CHETTYAN AND ANOTHER 66c 


PROVINCIAL Smatv Cause Courts Act (IX or 1887), Scn. II, Aner. 
31—‘ Mesne profits,’ meaning of —Suits for mesne profits whether 
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cognizable by a Small Cause Court. Held, that a suit for mesne 
profits is not of a nature cognizable by a Small Cause Court 
under the Provincial Small Cause Courts Act. Mesne profits are 
those profits which the person in wrongful possession of immove- 
able property actually received or might with ordinary diligence 
have received therefrom, together with the interest on such 
profits. A suit for mesne profits is based on tort, but the enquiry 
necessary to decide such a suit is often, if not always, similar to 
an enquiry required for the taking of accounts. Amtone v. 
Mahadev, 25 Bom. 5 ; Drigpal Singh v. Kunjal, 40 All. 142; 
Maung Tun E v. Maung Shwe Tha, 4 U.B.R. 83 ; Ramasami 
v. Authi Lakshmi, 34 Mad. 502 ; Savarimuthu v. Aithurusu, 25 
Mad. 103—referred to and approved. Girjabai v. Raghunath, 30 
Bom. 147 ; Ma Panv. Me U, 3 Ran. 390—distinguished. Kunjo 
Behary Singh v. Madhub Chandra Ghose, 23 Cal. 884 ; Maung Hla 
Din v. Maung Kyaw Gale, 5 Ran. 388 ; Mussamat Kishen Kour v. 
Tulsa Singh, P. R. (1902) Civil No. 35—dissented from. 


U Min Div v. U Po THaunc ik ses das 60 


PuisNE Morrcacee—Rights unaffected by action of prior mortgagee 
without joining puisne mortgage as party—Civil Procedure Code 
(Act V of 1908), O. 34,7. 1. Held, that when a prior mortgagee 
brings property to sale in execution of the decree on his mortgage 
and a second mortgagee of the property is not joined as a party to 
the suit on which the mortgage decree was obtained, the rights of 
the second mortgagee are unaffected by the suit of the first 
mortgagee on the sale in execution of the decree. The mort- 
gagees of the property in suit were in possession of the mortgaged 
property and therefore could not be evicted by a purchaser 
at a Court-sale of the said property which was sold at the instance 
of an alleged prior mortgagee who had not made the puisne 
mortgagees parties in his suit. San Bwinv. A.N.K. Nagamuthu, 
8 L.B.R.266—,referred to. 

Maunc SHwE OK AND ONE v. KARAMBU PILLAYANDTWO... 122 


PurcHaSER AT CouRT AUCTION—Remedy if judgment-debtor has no 
saleable interest—No warranty of title—Purchaser’s right and 
remedy restricted to statutory enactment—Civil Procedure Code 
(Act V of 1908), O. 21, rr. 91, 92, 93 Remedy by way of suit, when 
allowed. Held, that an auction purchaser at a Court-sale may 
apply under O.21,r. 91, of the Civil Procedure Code, within 30 
days from the date of sale, to set aside the sale on the ground that 
the judgment-debtor had no saleable interest in the property sold, 
and if the sale is set aside under rule 93, the purchaser is entitled 
to an order for refund of his money under rule 93. There is 
no warranty of title, express or implied, either by the decree- 
holder or. by the Court in case of execution sales ; so the 
purchaser’s remedy is restricted to that prescribed by the statute 
that creates his right. He cannot file a suit aganist the decree- 
holder for the return of his money, unless the question is outside 
the scope of these rules. Soolayman v. S.S.A.O. Chetty Firm, 10 
L.B.R. 76—followed. Rishikesh Laha v. Mamik Molla, 53 Cal. 
758—distinguished. 


Maunc Naunc v. Maunc Ba Gy! AND ONE tee ees 468 
PURCHASER’S FAILURE TO OBTAIN ALL TITLE DEEDS IS NEGLIGENCE one 643, 
QUICQUID PLANTATUR SOLO, SOLO CEDIT, MAXIM HOW FAR APPLI- 

CABLEIN INDIA ... ithe oe a0@ ane 87 


RACE CoursE, BASIS OF ASSESSMENT OF—‘‘ Contractor’s test’? inappli- . 
cable—Profits of race course owners a good basis for assessment. 
Held, that the profits of a race course form a sound basis for 








1 GENERAL INDEX 


PAGE 


assesing the premises and having regard to the quasi-monopoly 
values of the premises, in question, the ‘‘ contractor’s test’? was 
inapplicable. Dodds v. South’Shields Union, (1875) 1 Q°BD* 9 3° 
Cartwright v. Sculcoates, 2 Q.B.D. 133; Kingston Union v. Metro- 
politan Water Board, (1926) A.C. 331 ; Ko Po Yee v. Corporation 
of Rangoon, 5 Ran. 161 ; Mersey Docks v. Birkenhead, (1901) A.C. 
175 ; Port of London v. Orseit Union, (1920) A.C. 273 ; Reginav. 
Verrall, (1895) 2 Q.B.D. 133—referred to. 
RANGOON TuRF CLUB v. THE CORPORATION OF RANGOON 75 


Rartways Act (IX or 1890), s. 113—Proceedings to recover fare and 
excess charge are not criminal proceedings—Magistrate can , 
recover fare and charge as if it were a fine—lIllegality of imposing 
fine andimprisonment tn default. Proceedings under s. 113 of the 
Railways Act against a person before a Magistrate for the purpose 
of recovering excess charges and fares are not a prosecution for a 
criminal offence. The Magistrate can direct the passenger to pay 
the fare and excess charge and if he does not pay, proceed to 
recover them from him as if it were a fine. He has no power to 
impose a fine on the passenger or to order a sentence of imprison- 
ment in default of payment. 


KinG-EMPEROR v. Ma Katay Ma AND ANOTHER ves 619 


‘Rancoon Port Act (Burma Act IV oF 1905), ss. 68, 1o1— Liability 
‘* for anything purporting to be done under the Act,” meaning of — 
Claim for loss of goods—Notice and suit within fixed “period © 
whether essential. Held, that where a person claims damages 
from the Rangoon Port Commissioners forloss of goods, he 
must give a month’s notice in writing and file hissuit within six 
months in accordance with the provisions of s. ror of the 
Rangoon Port Act. The Port Commissioners were required 
under the Act to land and ship goods, so that an omission to 
do something that ought to be done in order to effect the complete 
performance of a duty impcsed upon the public body under the 
Act amounts to an act done or intended to be done within the 
meaning of s. ror requiring notice of action, and fixing the period 
oflimitation fora suit. Allan v. Chairman of the District Board 
of Manbhum, 5 Patna L.J. 359; Wilscn v. The Mayor and 
Corporation of Halifax, (1868) 3 Exch. 114—veferred to. 


BALTHAZAR AND Sons, LTp. v. COMMISSIONERS FOR THE 


Port oF RANGOON aus wake sie 332 
‘RATEABLE DISTRIBUTION OF ASSETS BETWEEN CREDITORS ATTACHING 
PROPERTY THROUGH TWO COURTS eas we eat 13I 


Ratinc Law—Principle of valuation—Hypethetical value of a printing 
press butiiding—Building unsuitable for other purposes—General 
advance in value and in rents of house porperty nearby when an 
appropriate guide. "The Asscs:or of the Municipal Corporation of 
Rangoon increased to more than double the valuation of an old 
building held under alonglease by a Press. The premises were 
not suitable for ordinary business purpsszs or for tenement 
dwellings. The enhancement was made because of a general 
advance in the value of house property in the neighbourhood and 
because of the fact that occupiers of nearby buildings were paying 
much higher rents than the rent paid by the Press. Held, thatit 
is acannon of Rating Law that the principle of the valuation of 
any given hereditament is the hypothe‘ical value of the heredita- 
mentasitstands toany hypotheticaltenant. It was not appropriate 
in thiscase to take as a guide the actual rents paid for other and. 
widely dissimilarbuildings occupied on different terms of tenancy. 


MounicipaL CORPORATION OF THE City oF RANGOON vw, | 
E.E. DAWOODJEEAND SONS ... et ine 669 
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RECEIVER OF MORTGAGEDIPROPERTY—Appointment usual when interest 
in arrears—Purchaser of mortgaged property and party to suit 
bound by such appointment—Act for the improvement of Law 
Reports(Act XVIII of 1875)—Subordinate Court bound by decision 
of tts own High Court. eld, that a mortgagee who has filed a 
suit in respect of his mortgage is as a matter of a course entitled 
to have a receiver appointed of the mortgaged property, if the 
interest is in arrears, and a purchaser of the property from the 
mortgagor and who has been made a party to the suit cannot 
object to such appointment, on account of the purchase. A 
Subordinate Court is bound to follow a ruling of its own High 
Court which covers the case and it is entirely improper for such 
Court to follow acontrary ruling of another High Court and that 
too published in an unauthorized report. A. C. Baroocha v. 
M.L.R.M.A. Chetty, 5 L.B.R. 135—followed. 


‘Kxo0 Joo Tin v. Ma Sein 


REFRESHING MEMORY FROM A DOCUMENT OTHERWISE INADMISSIBLE 
DOES NOT MAKE DOCUMENT ADMISSIBLE ... roe aa 
REFUSAL OF DISCHARGE DOES NOT TERMINATE INSOLVENCY PROCEED- 
REGISTRATION ACT, SECTION 49 wes “és oe 
REGISTRATION ACT, SECTIONS 48 AND 50, EFFECT OF, ON INVALID SALE 
. . . AND SUBSEQUENT REGISTERED INSTRUMENT 35 si3 
RELATION BACK, DOCTRINE OF, NOT APPLICABLE TO SECTION 53, 
ProviInciaL INsoLvency ACT nin a oui 
REMAND, .ORDER OF IF APPEALABLE, NOT OPEN TO QUESTION ON APPEAL 
AGAINST JUDGMENT SUBSEQUENT TO REMAND axe 
REMISSION: OF PERFORMANCE OF CONTRACT... su we 
REMUNERATION PAID IN FOREIGN TERRITORY BY FOREIGN GOVERN- 
MENT FOR, SERVICES RENDERED IN BRITISH INDIA IS NOT ASSESS- 
ABLE TO INDIAN INCOME-TAX wea oe . 


Res JupicaTa PRINCIPLE OF —Application of principle to co-defendants— 
Decision to be binding must decide any conflicting issue between 
co-defendants—Decision of fact against plaintiff in former suit 
cannot bind co-defendants among themselves, unless by admission. 
In a former suitin which one sister was the plaintiff and her two 
brothers and another sister were defendants it was held by the 
High Court on appeal that the mother of the parties being a 
Chinese Buddhist, her daughters were excluded from inheritance. 
The defendant sister was a pro forma defendant though she gave 
evidencein favour of her plaintiffsister. At no time did she admit 
that her mother was a Chinese Buddhist. There was no active 
contést as to rights and no decision thereon as between the defend- 
ant sister and her brothers in that suit. This sister now filed a 
suit claiming her share of inheritance in the estate of her mother, 
and made her brothers and the sister (who was plaintiff in the 
former suit) defendants. The trial Court dismissed her claim on 
the ground that she was bound by the High Court Bench decision 
in the former suit that her mother was a Chinese Buddhist. Held, 
that such decision did not bind the present plaintiff under the 
principle of resjudicata. If the relief given to a plaintiff does not 
require or involve a decision of any case between co-defendants, 

- the co-defendants will not be bound as between each other by 
any proceeding which may be necessary only to the decree the 
plaintiff obtains. Cottingham vy. Earl of Shrewsbury, 3 Hare’s 
Reports 626—/followed. 
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REVIEW, GROUNDS FOR—Disposal’of Suit on a date not notified to 
parties—Civil Procedure Code (Act V of 1908), O. 9,7. 9; O. 43, 7. 
1 (w) ; O. 47, rr. 1, 7—Period of limitation—Appeal against order 
granting application for review. Where a Court dismisses a suit 
for default of appearance of the plaintiff on a date which the Court 
under a mistake-supposes to be fixed for the attendance of the 
parties and supposes that the plaintiff was so notified when he 
was not, and is under a misapprehension that the case was 
privately settled between the parties. Held, that an application 
for review would lie under such circumstances. Although a 
review application would notlie against an order dismissing a suit 
for default when no application had been made under O.9, r. 9 of 
the Civil Procedure Code within the period of time allowed, such 
a rule would not apply and the-party-would not be restricted to 
such period in a case like this where the plaintiff could not be 
expected to know immediately the dismissal of his suit. Held 
also that an appeallies from an order admitting an application for 
review, but such appeal is restricted to the three cases mentioned 
in O. 47, r-7 (1). Chajju Ram v. Neki, 3 Lah. 127 ; Mahadeo 
v. Lakshminarayan,49 Bom. 839—distingutshed. 

A.T.K.P.L.M. Muruu PItiay v. LAKSHMINARAYAN sae 254 


Save, POWER OF, BY MORTGAGEE WHEN TOBEEXERCISED ... ose 134 
Sessions COURT WHETHER COMPETENT TO SET ASIDE TRIAL CourRT’s 
ORDER DISPOSING PROPERTY ON ACQUITTAL ane ‘ike 259 


SH1aH Manomepan Law—Gift by way of trust must conform to law 
relating gift—Gifts in futuro when invalid—Gift to unborn person 
after a life interest and control over corpus, invalid. A Shiah 
Mahomedan lady purported to create a trust by a deed of gift in 
which she appointed a trustee who wasto pay the income of the 
trust property to herself for life, on her death to pay the income 
to her husband and on his death to pay the income to her son and 
daughter and after their death the income was to go to their 
children, and on attainment of the age of 18 by the youngest 
grandchild ; the property was to be made over outright to the 
grandchildren. ‘The trustee was to get 15 per cent. of the income 
by way of commission during thesettlor’s life-time. The trustee 
was empowered to sell and transfer the corpus of the property 
subject to the written consent of the donor during her life-time. 
Held, that the trust-deed wasinvalid. A giftunder Mahomedan 
law to be valid must be a gift im praesenti and not in futuro. 
The fact that the gift was by way of trust did not override the 
Mahomedan law as to gifts. There was no giftin praesenti as the 
settlor had reserved to herself a life interest 4 she had not 
divested herself of all dominion over the corpus of the property as 
it could be sold with her consent. Mirza Hashim Mishkee v. 
A.A. Bindaneem, 5 Ran. 252—confirmed. Jainabai v. Sethna, 
34 Bom. 604 ; Mahomed Shah v. Official Trustee of Bengal, 36 
Cal. 431 ; Sadik Husain v. Hashim Ali, 43 1.A. 212 ; Shiras 
Husain vy. Mushaf Husain, 24 Oudh Cases as Yusaf Ali v. 
Collector of Ti alll, ote 9 Cal. 138—referredto. Nawab Umjad Ally 
ve Mohumdee Begam, 11 M. = 0517—distinguished. Ameer Ali’s 
Mahomedan Law, 4th Ed. p. 142; Bailie’s Digest of Moha- 
medan Law, p.21%4 ; Mulla’s Mohamedan Law, 7th Ed., pp. r191- 
20 ; Tyabji’ ’s Mahomedan Law, 2nd Ed., ss:349, 449—7 etead to. 

Mirza Hasoim MIsHKEE v. A.A, i. BINDANEEM AND ONE 343 


SMALL CAUSE NATURE, SUIT OF A—Addition of a claim for declaration 
peersen. oh ay when essential—Money paid to compound a non- 

le case whether recoverable. Held, that suit for a 

Goctocetion that an award was void and for the return of money 
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paid under the award is not a suit of asmal] case nature. Held, 
further, that a voluntary payment made to compound a non- 
compoundable«case‘is“not’*recoverable by suit. Amjadennessa 
Bibi v. Rahim Buksh Sikdar, 42 Cal. 286 ; Ramachandraiyar v. 
Noormulla Sahib, 30 Mad. 101—*referred to. 


Maunc Cutt Su v. Maunc San GYaw vs 238 


Speciric Retier Act (1 oF 1877), s. 9—Criminal Procedure Code 
(Act V of 1808), s. 145—Criminal Court’s order no bar to asuit for 
possession—Remedy of unsuccessful party in such suit—Suit based 
on title—Revision when not the remedy. Respondent sued 
applicant and another under s. 9 of the Specific Relief Act against 
wrongful dispossession of land. Applicants pleaded that the suit 
was not maintainable as an order had been passed against the 
respondent by a Criminal Court under s. 145 of the Criminal 
Procedure Code... The trial.Court held that the order was no bar 
and decreed the suit. Applicants applied to the High Court in 
revision. Held, that an order ofa Criminal Court unders. 145 of 
the Criminal Procedure Code was no bar to a suit under s. 9 of the 

’ Specific Relief Act. ‘The remedy of the unsuccessful party in such 
suit is to file a suit based on histitle. Such other remedy being 
open to him, the High Court need not exercise its revisional 
powers. Moreover the trial Court in this case in deciding that a 
suitlay, decided a point of law which it had jurisdication to decide. 
Amir Hassan Khan v. Sheo Baksh Singh, (P.C.) 11 Cal. 6 ; Jwala 
v. Ganga Prasad, 30 All. 331—referred to. 


U Kyaw Lu aNDANOTHERv.USHWESoO ... re 667 


Sprciric Revier Act (1 oF 1877), s. 42, Civit ProcepuRE CODE 
(Act V oF 1908), s. 92—Bare declaratory decree not permissible, 
when plaintiff should ask for consequential relief —S. 42 exhaustive 
of cases in which merely declaratory decrees can be made. Plaintiffs 
for themselves and on behalf a community filed a suit for a bare 
declaration that a certain temple and lands constituted a public 
trust. They did not obtain the consent of the Government 
Advocate, nor did they ask for any consequential relief, although 
the defendants werein’possession of the temple andlands. Held, 
that as the plaintiffs were suing in a representative capacity in 
respect of a public trust, and as they were out of possession of the 
trust property, they were not entitled to sue for a bare declaration 
and were bound to ask for consequential relief and also to obtain 
the consent of the Government Advocate to institute the suit. 
Their suit was therefore barred by the proviso to s. 42 of the 
Specific Relief Act. This section is exhaustive of the cases in 
which a decree merely declaratory can be made, and the Courts 
have no power to make such a decree independently of that 
section. Sheoparson Singh v. Ramnandan Singh, 43 1.A. 91— 
referred to. 

P.C. THevarv. V. SAMBHANAND OTHERS)... ave 188 


Speciric Reiger Act (I or 1887), s. 42—Declaratory relief strictly a 
creation of statute—Nature of proprietary right—Negative decla- 
ration—Discretionary nature of remedy—Party not to be restricted 
in the choice of remedies opentohim. Plaintiff sued the defendants 
for a declaration that he was entitled to sue and import in Burma 
check longyis with the Crown of ‘‘ Taj’? mark attached thereto, 
and that that mark did not constitute an infringement of the 
defendants’ Fez or “‘ Topee’’ mark. Previous to the institution 
ofthis suit, defendants had filed a complaint in respect of the 
trade mark, aganist the plaintiff in a Criminal Court, which was 
pending. Held, that the Court has jurisdiction to grant a decla- 
ratory relief only in cases which conform strictly with the 
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provisions of s.42 of the Specific Relief Act. The ight toproperty ~ 


referred to in the section is a person’s individual right in a parti- 
cular property and not a general right which he possesses in 
common with other persons. Plaintiff did not acquire a decla- 
ration for selling any kind of goods he liked. He was not 
complaining of any infringement of his own trade-mark, but 


wanted a negative declaration that he was not infringing some 


other person’s trade-mark. S. 42 of the Act was not intended 
for such a purpose. Even ifsuch a suit lies the remedy was 
discretionary and the Court would refuse it as the object of the 
plaintiff was to pervent the defendants from pursuing according 


to their choice their criminal remedy. -Deokaliv. Kadernath, 39 = 


_ 704 ;K.R.M.A. firmv. Maung Po Thein, 4 Rem-22—veferréd 


Mowamoep ABDUL Kaper v. FINLAY, FLeminc & Co. 


Specrric Revrer ACT, SECTION 55 — axe sae 


SQUATTER’S RIGHT TO LAND—Order of eviction by Revenue authorities— 


Suit for possession after such order. Held, that a squatter on 


Government waste land, after the Revenue authorities had 
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issued an order of eviction, cannot maintain a suit for possession “’™ 


of the land. Gobind Prasad v. Mohan Lal, 24 All. 157 ; In re 
Maung Naw v. Ma Shwe Hmut, 8 L.B.R.227 ; Maung Po Cho v. 
Maung San Bwin, 3 Ran. 171—,referred to. 

Maunc Aunc PyI AND ONE v. AUNG Mo AND ONE fod 


Stamp Act (II oF 1899), ss. 35 (a), 36—Promissory-note insufficiently 


stamped, admitted in evidence—Proviso (a) of s. 35 Whether such 


admission amounts to illegality—Appellate Court's power to ques-~ 


tion the admission. Held, that where a trial Court admits an 
insufficiently stamped promissory-note in evidence on payment of 
the duty and penaliy, overlooking the fact that proviso (a) of.s. 35 
of the Stamp Act does not apply to a gps gti Maes the Court 
cannot be said to have acted illegally, and having regard to the 
provision of s. 36 of the Act the Appellate Court has no power to 
question the admission of the document, and to reject it on the 
ground that it was not duly stamped. Devachand v. Hirachand, 13 
Bom. 449 ; Koob Lall v. Jungle Singh, 3 Cal. 787 ; Mi Kev. Nga 
Kan Gyi, U1 U.B.R. Stamp 36 ; Panchanand v. Taramoni, 12 Cal. 
64—followed. Maung Ba Kywanv. Ma Kyi Kyee, 2 L.B.R. 103 
—dissented from. 
Ma Nyon v.Maunc SAn Mya AND ANOTHER ... 


STATEMENT TO POLICE HOW TO BE USED IN THE TRIAL eee eee 


STATUTORY RIGHT CREATED FOR BENEFIT OF INDIVIDUAL OR CLASS—. 


Sy 0d of injured individual to sue—Special statutory remedy when 


ar to ordinary civil remedy—Rangoon Small Cause Courts Act 


(Burma Act VII of 1920), s.35. Where a statute creates a 
right for example, in the form of a duty which a public officer 
must perform for the benefit an individual or of a class of indi- 
viduals, and the statute at the same time provides a remedy for 


the breach of that duty, the presumed intention of thelawis that . 
the remedy is exclusive of ordinary remedies. Held, that ass. 35. 


of the Rangoon Small Cause Court Act provides a special remedy 
(by way of application tothe Chief Judge of the said Court) for 
the recovery of compensation in cases were a party finds himself 


- unable to execute an orderon account of a bailiff’s breach of 


duty, the ordinary civil courts have no jurisdiction to entertain ‘ 


suit for the same relief. 


RaumMan & Co, v. Maunc Walk - See "ese? Fy 
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STEP-CHILDREN’S CLAIM AGAINST STEP-UNCLES AND AUNTS AND HALF~ 
UNCLES AND AUNTS ee ‘as rol ves 
Succession ACT, 1925 SECTION '292;*°ACTION UNDER, WHETHER THE 
ONLY REMEDY AGAINST SURETY FORADMINISTRATOR ... taser” 474 


SuIT BY ‘OR AGAINST: ‘RECEIVER—Leave of Court essential—Whethe 
leave can be granted after institution of suit—Effect of judgments 
passed without obtaining leave tosue. Held, that a receiver cannot 
either sue or be sued without the permission of the Court which 
appointed him. Ifa Court entertains a suit or appeal arising out 
of such suit, without such leave, it acts without jurisdiction. 
Where permission has not been obtained before the institution of 
such a suit, a Court should stay proceedings to allow plaintiff to 
apply for such permission. In the present case the trial Court and 
appellate Court had passed their judgment which they had no 
jurisdiction to pass, and so it was too late to apply for permission, 
and the proper course was to dismiss the suit for want of leave 
to sue. 

U Oun Maunc v. EBRAHIM bee ate we 268 


SuIr IN FORMA PAUPERIS—Adjournment cost—Order for payment by 
plaintiff suing as a pauper—Dismissal of suit for non-payment. A 
plaintiff who was suing as a pauper obtained two adjournments for 
amending his plaint on condition that he paid costs of the adjourn- 
ments, four gold mohoursin all. An order was placed on record on 
the second adjournment that if the costs Were not paid, the suit 
would stand dismissed. Plaintiff failed to pay the costs and the 
suit was dismissed. Held, thatthe order to pay costs as a condi- 
tion for adjournment was justifiable. Ambaji v. Hanmant Rao, 
47 Bom. 104—distinguished. 


Lim Pin S1 v. ENG Wan Hock or oss ees : 56r 


SuRETY’S LIABILITY TO PRODUCE JUDGMENT-DEBTOR—Civil Proceduré 
Code (Act V of 1918), O. 38, 7. 3—Withdrawal of application by 
surety to be discharged, effect of —Insolvency of judgment-debtor, 
effect of on surety’s liability. Asurety who had undertaken to 
produce the defendant whenever required.by the. Court until the 
decree was satisfied, applied to be discharged from his liability 
and. produced the judgment-debtor, but ultimately withdrew his 
application. The decree-holder subsequently applied for 
execution against the surety who contended that as he had 
produced the judgment-debtor before and also as the judgment- 
debtor had been adjudicated insolvent, he was discharged from 
his obligation underthe bond. Held, thatas the surety withdrew 
his application for discharge his production of the judgment- 
debtor on that occasion did not discharge him from his liability: |: 
under the bond, and the judgment-debtor’s insolvency did not 
cancel such liability. 

A. Sowpacar v. B. Sut “or ie Ses 241 


SURETY’S LIABILITY UNDER ADMINISTRATION BOND, HOW ENFORCEABLE 
—Proceedings unders. 2920f Succession Act (XXXIX of 1925) 
whether only remedy—Civ il Procedure Code (Act V of 1908), s. 145. 
(c). Whether decree againstadministrator can be executed against 

. surety £9 administration bond... Held, (by Carr and Das, JJ.) thata 
surety whois liable under the t2rms of his administration bond can 
be proceeded against only by obtaining as assignment of the bond 
as provided in s: 292 of the Succession Act. A personal decrée 
against an administrator cannot be executed against his surety 
under an administration bond, by applying the summary remedy 
provided by s. 145, Civil Procedure Code. A proceeding for the _ 
grant of Letters of Administration may take the form of a suit, but. 
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is not a suit nor is it a proceeding. consequent on a suit. e 
word ‘decree’ ins. 145 refers only to clauses (a) and (6) of that 
section and not to clause (c), to which the word ‘order’ only 
applies. 


Ko Maunc GyIAnpD OTHERS v. Daw Tox eee as 
SURRENDER ESSENTIAL BEFORE TENANT CAN DISPUTE LANDLORD’S 
TITLE eve eee ace eee eee 
TENANCY, ESTOPPEL BY, WHEN DETERMINED ... eee rr 


‘Time “‘ REQUISITE ’’ FOR OBTAINING A COPY OF DECEREE, MEANING OF ... 


‘TRADE-MARKS—Colourable imitation—Difference between use of peculiar 
words and common words—Principle of Seixo v. Provezende case— 
*‘Star’’ mark exclusive right to use such word—Length of time of user 
—Fraud to be explicitly pleaded and’ proved. Plaintiff-respondents 
sued the defendants to restrain them from using labels for matches 
of ocalmanufacture bearing five red stars alleging that they closely 
resembled in form, colourand general get-up the plaintiffs’ various 
**Star’’ labels on their imported Swedish matches. Plaintiffs 
claimed that their labels are known throughout Burma in English 
as the ‘‘ Star’’ mark, in Hindustani as ‘*‘ Tara marka,’’ and in 
Burmese as ‘‘ Kyee tazeik,’’ and that the defendants’ matches are 
likely to be called by the same name. Plaintiffs claimed the 
exclusive right to the generic name “‘ Star.’’- They were using 
their labels in Burma for some six months or more ere the defend- 
ants introduced their mark. Plaintiffs succeeded on the Original 
Side, and the defendants appealed. Held, (reversing the judgment) 
that there was a very great difference in the use of a peculiar 
Portuguese word like ‘‘ Seixo’’ and a common universal word like 
“‘Star.”’ Plaintiffs had not established a right to restrain every 
body from using a design for matches in which any number of stars 
is adistinctive mark. Plaintiffs’ case as to colourable get-up failed 
entirely. Length of time necessary to acquire ownership of a 
mark by user depended on circumstances. If a party relies on 
fraud he should explicitly plead and prove it. Boord v. Bagots, 
(1916) 2 A.C. 396 ; Claudius, Ash Sons & Co., Ltd. v. Invicta 
Manufacturing Co., "Lid., 29 R.P.K. 475 ; Dexter, In re, (1893) 
2 Ch. Div. 266 ; Licensed Victualler’s ‘Newspaper Co. v. Bingham, 
Ch. Div. 139-—referred to. Hallv. Barrows, (1863) 32 L.J. Ch. 
548; ; In re the trade mark of La Societe Anonyme des Verreries de 

"Etoile, (1894) 1 Ch. Div. 61 ; Johnston v. Ewing, (1882) '7 A.C. 
219 ; Seixo v. Provezende, (1866) 1 Ch. Ap. 192 ; Wotherspoon v. 
Currie, 5 E. & I. Ap. 508—distinguished. The Swedish Match 
Company v. Admajee Hajee Dawood & Co., Ltd., 4 Ran. 381— 
set aside. 


ApMajEE HajeEE Dawoop & Co., Lrp. v. ag SWEDISH 


Marcu Company exe - oes 
‘TRANSFER OF PROPERTY ACT, SECTION 54 .«.- Sis ee 
"TRANSFER OF PROPERTY ACT, SECTION 69... aie 
‘TRANSFER OF Property ACT, SECTION 6 (h) (3), 78 "i oon 
TRANSFER OF PROPERTY ACT, SECTION I00 ... ees ae 
‘TRANSFER OF PROPERTY ACT, SECTION IOI ... ons ese 
UsuFRUCTUARY MORTGAGEE, WHETHER PERMITTED TO PLEAD SUBSEQUENT 
ORAL SALE eae ove oes <a 


VOLUNTARY PAYMENT—Charge on land how renin Sakari by one 
_ to set aside Court sale of property of a deceased person— 
Payment of Government revenue by one co-sharer—Transfer of 
Property Act (IV of 1882),s. 100. Held that an heir of a deceased 
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person who voluntarily pays into Court money under the provisions 
of O. 21, r. 89 of the Civil Procedure Code in order to get the 
Court-sale of the deceased’s property set saide, does not acquire 
any chargé theféby on the shares of the co-heirs in such property, 
by operation of law or otherwise, if such payment, which they 
are under no liability to make, is made without their knowledge 
and consent. A majority of the High Courts in India have held 
that even where a co-sharer pays Government revenue which all 
the co-sharers are bound to pay, and thereby saves the estate, he 
does not acquire a charge on the shares of his defaulting co-shares. 
Kinu Ram v. Mozaffer, 14. Cal. 809 ; Seth Chitor Mal v. Shib Lal, 
14 All. 273 ; Shivrao v. Pandlik, 26 Bom. 437—referred to. 
P. Amman Pariyayi v. M.P. Pakran, 36 Mad. 493 ; Rajah of 
Vizianagram v. Rajah Setrucherla, 26 Mad. 686—distinguished. 


U Suwe Bwa v. Maunc THauk Kya see ose 500 


Wuiprpinc Act (IV oF 1909), s. 4—Sentence of whipping whether justi- 
fied for offences under s. 394, Indian Penal Code. Held, that 
before asentence of whipping in addition to imprisonment can 
be passed on a person found guilty under section 394, Indian 
Penal Code, there must also be a finding that he himself caused 
hurt while committing the robbery. 


Po THAUNG v.KING-EMPEROR soo see 48 

Wipnow, MaAHOMEDAN, INCAPABLE OF MAKING A PARTNERSHIP CONTRACT 
ON BEHALF OF HER MINOR CHILDREN eGa fe Gas 198 
WRONGFUL ATTACHMENT, MEASURE OF DAMAGE FOR ana ‘ae 506 
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